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Schenectady  General  Term,  May,  1850.    Paige,  WU- 
lard,  Hand,  and  Cady,  Justices. 

Gilchrist  and  others  vs.  Stevenson. 

On  the  lit  of  April,  1839,  D.  S.,  being  the  holder  of  two  bonds  and  mortgagee 
given  by  H.  and  W.,  by  indorsement*  on  the  backs  thereof,  assigned  the  same 
to  J.  McD.,  such  assignment  being  expressed  therein  to  be  in  accordance  with 
a  certain  written  contract  executed  by  J.  McD.  "  for  the  benefit  of  children.** 
In  an  instrument  in  writing  executed  by  J.  McD.  and  three  of  his  children,  on 
the  33d  of  Oct.  1839,  and  witnessed  by  W.  S.,  the  defendant,  it  was  recited  that 
D.  S.  had  assigned  to  them  the  two  bonds  and  mortgages  given  by  H.  and  W.} 
and  that  the  sums  due  on  the  said  bonds  and  mortgages  were  to  be  divided 
among  the  children  of  the  said  J.  McD. ;  and  it  was  agreed  that  the  children 
of  the  said  J.  McD.  should  respectively  pay  to  the  trustees  of  the  N.  A.  congre- 
gation, annually,  certain  specified  sums ;  and  that  the  bonds  and  mortgages 
should  be  left  with  W.  S.,  the  defendant,  to  collect  the  sums  payable  thereon, 
and  to  pay  the  same  over  to  the  persons  interested  therein.  J.  McD.  bound 
himself  and  his  heirs,  &c.  for  the  faithful  performance  of  the  contract  for  all 
his  children  who  were  minors.  By  another  instrument  In  writing,  dated  Oct. 
21, 1839,  signed  by  the  defendant,  he  acknowledged  that  he  had  received  the 
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two  mortgage*,  and  he  agreed  that  when  they  were  collected  he  would  pay  over 
the  moneys  in  accordance  with  an  agreement  executed  by  J.  McD.  and  his  chil- 
dren. In  pursuance  of  these  agreements  the  bonds  and  mortgages  were  deliv- 
ered to  the  defendant.  On  the  9th  of  April,  1840,  J.  McD.  re-assigned  the 
mortgages  to  D.  S.  In  August,  1847,  D.  S.  made  a  will,  by  which  he  gave 
legacies  to  the  children  of  J.  McD.  and  other  persons,  and  gave  the  residue  of 
his  estate  to  the  defendant,  and  appointed  him  one  of  his  executors.  Under  this 
will  the  defendant  claimed  to  hold  the  bonds  and  mortgage*  in  question.  In  an 
action  by  the  children  of  J.  McD.  against  the  defendant,  praying  that  the  de- 
fendant might  account  with  them  for  all  sums  of  money  received  and  collected 
on  the  mortgages  since  their  assignment  to  him  by  D.  S.,  and  that  he  might  be 
directed  to  collect  all  sums  remaining  unpaid,  thereon,  and  to  account  and  pay 
over  to  the  plaintiffs  their  proportions  of  the  same ; 
Held  1.  That  the  assignment  of  the  bonds  and  mortgages  by  D.  S.  to  J.  McD., 
and  the  execution  of  the  instrument  in  writing  signed  by  J.  McD.  and  his  three 
adult  children,  and  the  delivery  of  the  bonds  and  mortgages  to  the  defendant 
under  an  agreement  that  they  should  be  so  delivered,  and  that  he  should  collect 
the  moneys  due  thereon  and  pay  over  the  same  to  the  plaintiffs,  constituted  a 
valid  and  perfect  gift  of  the  bonds  and  mortgages  to  the  plaintiffs ;  and  that 
the  defendant  thereby  became  their  trustee  to  collect  the  moneys  due  upon  the 
mortgages,  and  to  pay  the  same  over  to  them. 

2.  That  the  payment  to  the  N.  A.  church  was  not  made  a  condition  precedent  to 
*     the  gift  to  the  plaintiffs ;  that  payment  resting  in  covenant  only,  and  the  gift 

being  complete  and  perfect. 

3.  That  the  defendant  being  a  trustee  of  the  plaintiffs,  could  not  discharge  himself 
of  the  trust,  except  by  an  order  of  the  supreme  court,  or  with  the  consent  of  all 
the  cestuii  que  trust. 

4.  That  the  re-assignment  of  the  mortgages,  by  J.  McD.  to  D.  S.  and  the  delivery 
of  them  to  the  latter  by  the  defendant,  were  breaches  of  trust,  both  in  the  de- 
fendant and  in  J.  McD.  That  D.  S.  having  parted  with  his  whole  title  to,  and 
all  dominion  over,  the  mortgages,  by  an  absolute  and  irrevocable  gift  of  them  to 
the  plaintiffs,  he  had  no  right  to  demand  a  re-assignment ;  and  that  the  defend- 
ant, having  full  notice  of  the  plaintiff's  interest,  and  having  agreed  to  receive 
such  mortgages  as  agent  and  trustee,  and  to  collect  and  pay  over  to  them  the 
moneys  due  thereon,  violated  his  duty  in  delivering  them  up  to  D.  S. 

6.  Thai  D.  S.  by  taking  a  re-assignment  of  the  mortgages,  and  accepting  a  re-de- 
livery of  them  with  full  knowledge  of  the  equitable  title  of  the  plaintiffs  thereto, 
also  became  a  trustee,  subject  to  the  same  obligations  as  were  J.  McD.  and  the 
defendant,  and  was  bound  to  pay  over  to  the  plaintiffs  their  share  of  the  moneys 
received  by  him  on  such  mortgages. 

6.  That  the  plaintiffs  might  proceed  against  the  defendant  alone,  and  hold  him 
responsible  for  the  whole  amount  due  on  the  mortgages  when  he  received  them; 
without  uniting  with  him  as  defendants  J.  McD.  or  the  representatives  of  D.  S. 

7.  That  the  bonds  and  mortgages  did  not  pass  under  the  will  of  D.  8. ;  and  that 
the  defendant,  as  his  residuary  legatee  and  executor  could  not  claim  any  title 
to  them* 
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8.  That  the  plaintiffs  were  not  estopped  from  claiming  their  shares  of  the  bonds 
and  mortgages  by  accepting  the  legacies  given  to  them  in  the  will  of  D.  S. 

The  denial  by  a  plaintiff,  in  his  reply,  of  any  knowledge  or  information  of  a  mat- 
ter alledged  in  the  defendant's  answer,  sufficient  to  form  a  belief,  puts  such  al- 
legation in  issue,  and  casts  upon  the  defendant  the  burthen  of  establishing 
it  by  proo£ 

Where  there  are  several  trustees  who  unite  in  a  breach  of  trust,  they  are  all 
equally  Hable  to  the  cestuisque  trust.  And  the  latter,  in  seeking  relief  against 
the  breach  of  trust,  may  proceed  against  all  or  either  of  the  trustees. 

The  plaintiffs  in  their  complaint  demanded,  as  relief,  that 
the  defendant,  William  Stevenson,  shouljLiiccount  with  them 
for  all  sums  of  money  received  and  collected  on  two  bonds  and 
mortgages,  since  their  assignment  by  Daniel  Stevenson,  and 
which  the  plaintiffs  alledged  were  assigned  by  said  Daniel  Ste- 
venson for  their  benefit ;  and  that  the  defendant  should  be  di- 
rected to  collect  all  sums  remaining  unpaid  on  such  bonds  and 
mortgages,  and  to  account  and  pay  over  to  the  plaintiffs  their 
proportions  of  the  same.  By  an  indorsement  on  the  back  of  one 
of  the  mortgages  which  was  given  by  E.  Hills  to  D.  Stevenson,  # 
dated  April  1, 1839,  D.  Stevenson  assigned  the  mortgage  to 
John  McDougall,  such  assignment  being  expressed  therein  to 
be  in  accordance  with  a  certain  contract  in  writing.  And  by 
an  indorsement  on  the  other  mortgage,  which  was  given  by  H. 
and  S.  Waller  to  D.  Stevenson,  dated  March  21, 1839,  D.  Steven- 
son assigned  such  mortgage  to  the  said  John  McDougall ;  such 
assignment  being  expressed  therein  to  be  in  accordance  with  a 
certain  contract  agreed  to  by  John  McDougall  "  for  the  benefit 
of  children."  In  an  instrument  in  writing  dated  Oct  22, 1839, 
witnessed  by  the  defendant,  and  executed  by  the  said  John  Mo 
Dougall  and  his  children  James  McDougall,  Andrew  McDougall 
and  Mary  Ann  McDougall,  it  was  recited  that  Daniel  Steven- 
son had  assigned  to  them  the  two  mortgages  given  by  Hills  and 
the  Wallers,  and  that  the  sums  due  on  said  mortgages  were  to 
be  divided  among  the  children  of  said  John  McDougall,  (speci- 
fying the  proportion  of  each.)  And  in  and  by  said  instrument  it 
was  agreed  that  the  sons  and  daughter  of  the  said  McDougall 
should  respectively  pay  to  the  trustees  of  the  North  Argyle  con- 
gregation annually  certain  sums  specified  in  such  instrument. 
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And  in  and  by  the  said  writing  it  was  further  agreed  that  the 
mortgages  should  be  left  with  the  defendant  to  collect  the  sums 
payable  on  such  mortgages,  and  to  pay  the  same  over  to  the 
persons  interested  therein.  And  it  was  provided  in  such  instru- 
ment that  if  the  trustees  of  the  said  church  should  think  proper 
they  might  ask  further  security  for  the  payment  of  the  sums  di- 
rected to  be  paid  to  said  church.  And  by  said  instrument  John 
McDougall  bound  himself  and  his  heirs,  <fcc.  for  the  faithful  per- 
formance of  the  contract  for  all  his  children  who  were  not  of  age. 
The  said  instrument  in  writing  was  drawn  up  by  the  said  Dan- 
iel Stevenson.  This  instrument  was  the  only  writing  or  con* 
tract  made  and  executed  in  relation  to  the  bonds  and  mortgages. 
By  an  instrument  in  writing  dated  Oct  21, 1889,  signed  by  the 
defendant,  the  defendant  acknowledged  that  he  had  received 
the  two  mortgages,  given  by  Daniel  Stevenson  to  John  McDou- 
gall for  the  benefit  of  the  children  of  the  latter  and  of  the  North  , 
Argyle  church ;  and  the  defendant  by  such  instrument  agreea 

%  that  when  the  mortgages  were  collected  he  wotrid  pay  over  the 
moneys  in  accordance  with  an  agreement  executed  by  John 
McDougall  and  his  children.  The  said  bonds  and  mortgage^ 
in  pursuance  of  said  agreements,  were  delivered  to  the  defendat&~~ 
On  the  9th  of  April,  1840,  John  McDougaH  re-assigned  the 
bonds  and  mortgages  to  Daniel  Stevenson*  Daniel  Stevenson 
made  a  will  dated  August  4th,  1847,  and  in  such  will  gave  leg- 
acies to  the  children  of  John  McDougall,  who  were  nephews 
and  nieces  of  said  Daniel  Stevenson,  and  after  making  various 
devises  and  bequests  he  gave  the  residue  of  his  estate  remaining 
after  the  payment  of  his  debts  and  legacies,  to  the  defendant, 

,and  appointed  him  one  of  his  executors.  Daniel  Stevenson  died 
on  the  8th  of  August,  1847.  The  defendant  claimed  to  hold 
the  bonds  and  mortgages  under  the  Will  of  Daniel  Stevenson. 
The  plaintiffs,  Mary  Ann  Gilchrist,  Jane  Hall,  and  Daniel  and 
William  McDougall,  were  children  of  John  McDougall.  The 
plaintiffs,  being  nonsuited  on  the  trial  at  the  circuit,  now  moved 
for  a  new  trial. 
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JS.  EL  Rosektans  and  Wnu  Hay,  for  the  plaintiffs. 

/.  W.  Thompson  and  C  Lu  Allen,  for  the  defendant 

By  the  Court,  Paige,  P.  J.  The  assignment  of  the  bonds 
and  mortgages  against  E.  Hills  and  U.  and  S.  Waller,  by  Dan- 
iel Stevenson  to  John  McDougaJI,  the  father  of  the  plaintiffs 
Mrs.  Gilchrist,  Mrs.  Hall,  and  Daniel  and  William  McDou- 
gall,  and  the  execution  of  the  instrument  in  writing  executed  by 
John  McDougall  and  his  three  adult  children,  and  the  delivery 
of  the  bonds  etad  mortgages  to  the  defendant,  under  an  agree- 
ment that  they  should  be  so  delivered,  and  that  he  should  col- 
lect the  moneys  flue  thereon  and  pay  over  the  same  to  the  per* 
sons  declared  by  such  instrument  to  be  interested  therein,  con- 
stituted a  valid  and  perfect  gift  of  the  bonds  and  mortgages  to 
the  children  of  John  McDougall./  Delivery  is  essential,  both  at  \ 
law  and  in  equity,  to  the  validity  of  a  gift  of  personal  property.  y 
The  delivery  may  be  directly  to  the  donee,  or  to  a  third  person 
for  him,  or  for  his  benefit  The  delivery  must  be  absolute  and 
Unconditional.  When  the  gift  is  perfect  it  is  irrevocable. 
(2  Kent*  Com.  438,  440.  4  Id.  455.  Mickles  v.  Colvin,  4 
Barb.  Sup.  C.  Rep.  304.)  To  make  a  perfect  delivery,  the  do- 
nor must  part  not  only  with  the  possession  but  also  with  the 
dominion  of  the  property.  (2  Kent's  Com.  439.)  In  the  assign* 
ments  in  this  case  by  Daniel  Stevenson,  of  the  bonds  arid  mort- 
gages in  question  to  John  McDougall,  it  is  stated  that  they  ftr6 
made  in  accordance  with  a  certain  contract  The  contract  re- 
ferred to  must  have  been  the  one  of  the  date  of  Oct  22,  1839 ; 
for  that  was  the  only  contract  ever  made,  by  the  parties  in  rela- 
tion to  the  bonds  and  mortgages.  In  one  of  the  assignments  it 
is  expressed  to  be  for  the  benefit  of  children;  meaning  un- 
doubtedly the  children  of  John  McDougall  The  contract  of 
the  date  of  Oct  22, 1839,  was  drawn  up  by  the  donor  Daniel 
Stevenson,  and  it  expressly  declares  that  the  moneys  due  on  the 
bonds  and  mortgages  are  to  be  divided  among  the  children  of 
John  McDougall.  And  the  adult  children,  and  John  McDou- 
gfcU  ifi  behalf  of  the  ttkibr  children,  in  consideration  of  the  gift 


|4  OASES  IN  LAW  AND  EQUITY  [Mat  t 


Gilchrist  v.  Stevenson. 


of  the  said  bonds  and  mortgages,  agree  to  pay  certain  annuities 
to  the  North  Argyle  church.  By  this  contract  it  is  also  agreed 
that  the  bonds  and  mortgages  shall  be  left  with  the  defendant, 
and  that  he  shall  collect  the  moneys  due  thereon,  and  pay  over 
the  same  to  the  persons  entitled  thereto*  The  defendant  ac- 
cepted the  trust  thus  confided  to  him,  and  by  an  instrument  in 
writing  signed  by  himself,  he  acknowledged  the  receipt  of  the 
mortgages,  for  the  benefit  of  the  children  of  John  McDougall 
and  the  North  Argyle  church,  and  agreed  when  the  moneys 
were  collected  to  pay  over  the  same,  in  accordance  with  the 
agreement  aforesaid  executed  by  John  McDougall  and  three  of 
his  children.  The  bonds  and  mortgages,  in  pursuance  of  these 
agreements,  were  delivered  to  and  accepted  by  the  defendant. 
By  the  assignments  to  John  McDougal^and  by  these  agreements, 
and  the  delivery  of  the  bonds  and  mortgages  to  the  defendant, 
Daniel  Stevenson  parted  not  only  with  the  .possession  o£  but  \ 
also  with  all  dominion  over  the  bonds  and  mortgages ;  and  they 
became  the  property  of  the  children  of  John  McDougall,  and  the 
defendant  became  their  trustee  to  collect  the  moneys  due  on  the 
mortgages,  and  to  pay  the  same  over  to  them  and  to  the  North 
Argyle  church.  The  agreement  of  the  date  of  the  21st  of  Oct* 
1839,  signed  by  the  defendant,  created  the  relation  of  trustee  / 
and  cestuis  que  trust  between  him  and  the  children  of  John 
McDougall.  Lord  Chancellor  Thurlow  says  that  it  is  a  maxim 
which  he  takes  to  be  universal,  "  that  wherever  persons  agree 
concerning  any  particular  subject,  that,  in  a  court  of  equity,  as 
against  the  party  himself,  and  any  claiming  under  him  volun- 
tarily or  with  notice,  raises  a  trust"  (Legard  v.  Hodges,  1 
Ves.jun.  477.) 

The  payment  to  the  North  Argyle  church  was  not  made  a 
condition  precedent  to  the  gift  to  the  children  of  John  McDou- 
gall. That  payment  rested  in  covenant  only.  The  gift  was 
complete  and  perfect,  and  the  remedy  of  the  church  to  enforce 
payment  of  the  annuities  due  to  it,  was  by  an  action  on  the  cov- 
enant, or  by  a  suit  to  compel  specific  performance  of  the  agree- 
ment to  give  the  church  further  security  for  the  payment  of  the 
annuities.    No  other  trust  or  conditions  are  shown,  except  those 
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contained  in  the  two  agreements  of  the  dates  of  the  21st  and  22d 
Oct.  1839.  The  allegations  in  the  answer  of  the  defendant,  in 
relation  to  other  conditions,  were  neither  established  by  proof 
nor  admitted  by  the  plaintiffs'  reply.  The  denial  in  the  reply,  of 
any  knowledge  or  information  thereof,  sufficient  to  form  a  belief, 
put  such  allegations  in  issue,  and  cast  on  the  defendant  the 
burden  of  establishing  them  by  evidence.  That  such  a  denial 
creates  an  issue  of  fact  has  been  decided  by  this  court  during 
the  present  term.  The  defendant  being  a  trustee  of  the  children 
of  John  McDougall,  could  not  discharge  himself  of  the  trust,  ex- 
cept by  an  order  of  the  supreme  court,  or  with  the  consent  of  all 
the  cestuis  que  trust.  (11  Paige,  314.  4  John.  Ch.  Rep.  137. 
1  Id.  339.) 

The  re-assignment  of  the  mortgages  by  John  McDougall  to 
Daniel  Stevenson,  and  the  delivery  of  them  to  the  latter  by  the 
defendant,  were  breaches  of  trust  both  in  the  defendant  and  in 
John  McDougall.  Daniel  Stevenson  had  no  right  to  demand  a 
re-assignment  He  had  parted  with  his  whole  title  to,  and  all 
dominion  over  the  mortgages.  He  had  made  an  absolute  gift 
.of  them  to  the  children  of  John  McDougall ;  and  the  gift  was 
irrevocable.  The  defendant  had  full  notice  of  the  interest  of 
the  children  of  John  McDougall  in  the  mortgages.  He  was  a 
witness  to  the  agreement  which  declared  the  nature  and  extent 
of  that  interest,  and  he  had  agreed  to  receive  such  mortgages  as 
agent  and  trustee,  and  to  collect  the  moneys  due  thereon,  and 
pay  the  same  over  to  such  children  and  to  the  North  Argyle 
church.  After  full  knowledge  that  the  children  of  John  Mc- 
Dougall were  the  equitable  owners  of  the  mortgages  he  delivered 
them  up  to  Daniel  Stevenson.  This  was  a  breach  of  trust  in 
the  defendant.  Daniel  Stevenson  taking  a  re-assignment  of  the 
mortgages,  and  accepting  a  re-delivery  of  them  with  full  know- 
ledge of  the  equitable  title  thereto  of  the  children  of  John  Mc- 
Dougall, also  became  a  trustee,  subject  to  the  same  obligations 
as  were  John  McDougall  and  the  defendant.  And  he  was  obli- 
gated to  pay  over  to  such  children  their  full  share  of  the  moneys 
received  by  him  on  such  mortgages.  (2  Story's  Eq.  Juris,  sec. 
1257.    Murray  v.  Balhu,  1  John.  Ch.  Rep.  666.    Id.  339. 
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4  Id.  137.)  But  the  plaintiffs  are  not  compelled  to  resort  to  the 
estate  of  Daniel  Stevenson  for  satisfaction.  They  may  proceed 
against  the  defendant  personally,  and  bold  him  responsible  for 
the  whole  amount  due  on  the  two  mortgages  when  he  received 
them.  He,  by  his  breach  of  his  trust,  lias  made  himself  person- 
ally liable  to  the  plaintiffs. 

The  plaintiffs  can  proceed  against  him  alone,  without  uniting 
with  him  as  a  defendant  John  McDoqgall,  Where  there  are 
several  trustees  who  unite  in  a  breach  of  trust,  they  are  equally 
liable  to  the  cestuis  que  trust.  And  the  latter,  in  seeking  relief 
against  the  breach  of  trust,  may  proceed  agfrinst  all  or  either  of 
the  trustees.  (Bailey  v.  Inglee,  2  Paige,  279.  A  Id.  23.  WUr 
son  v.  Moore,  1  Mylne  Q*  Keen,  126.  3  Swans.  74.)  The 
bonds  and  mortgages  in  question  did  not  pass  under  the  will  of 
Daniel  Stevenson.  He  had  no  interest  in  them,  to  bequeath. 
And  the  defendant,  as  his  residuary  legatee  and  executor,  can 
claim  no  title  to  them.  Trust  property,  although  it  has  been 
sold  or  assigned  by  the  trustee,  so  long  as  it  can  be  traced  and 
distinguished  from  other  property,  may  be  claimed  by  the  ces- 
tuis que  trust,  whenever  the  purchaser  purchases  with  notice  of 
the  trust  (1  John.  Ch.  Rep.  118.  Kip  v.  Bank  of  N.  York. 
10  John.  63.    1  John.  Ch.  Rep.  63.    4  XL  137.) 

The  plaintiffs  are  not  estopped  from  claiming  their  shares  of 
the  bonds. and  mortgages  by  accepting  the  legacies  given  to 
them  in  the  will  of  Daniel  Stevenson.  Daniel  Stevenson  did 
not  stand  in  loco  parentis  to  the  children  of  John  McDougall ; 
and  the  doctrine  of  satisfaction  or  ademption  has  therefore  no 
application  in  this  suit  It  is  only  where  a  parent,  or  other  per- 
son in  loco  parentis,  bequeaths  a  legacy  to  a  child  or  grandchild, 
and  after,  in  his  lifetime,  gives  a  portion  to  or  makes  a  provision 
for  the  same  child  or  grandchild,  that  under  certain  circumstances 
such  portion  or  provision  will  be  deemed  a  satisfaction,  or  an 
ademption,  of  the  legacy.  (2  Story's  Eq.  Juris.  §§  1111,  1116, 
1117, 1118.) 

The  defendants  must  account  to  the  plaintiffs  for  their  shares 
of  all  the  moneys  paid  on  the  bonds  and  mortgages  since  the 
23d  of  Qct  1839,  the  date  of  the  agreement  executed  by  John 
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McDougall  and  three  of  his  children,  with  interest  from  the 
time  of  such  payments.  And  the  plaintiffs  are  entitled  to  a 
judgment  directing  the  defendants  to  collect  the  sums  remain- 
ing unpaid  on  soch  bonds  and  mortgages,  and  to  account  for  and 
pay  over  to  the  plaintiffs  respectively  their  proportion  thereof. 
The  judgment  of  nonsuit  must  be  set  aside  and  a  new  trial 
ordered. 


Essex  Special  Term,  October,  1849.    Paige,  Justice. 

Eliphalet  Hall  and  Ephraim  Hall  vs.  Calvin  Fibhbr 

and  others. 

The  Same  vs.  Charles  Miller  and  others. 

A  payment  m  current  bonk  bills,  if  accepted  by  the  sheriff  without  objection,  is 
a  good  payment  for  the  purpose  of  redeeming  real  estate  sold  on  execution. 

Although  it  is  not  made  the  duty  of  a  sheriff,  upon  a  party  coming  to  redeem 
premises  from  a  sale  upon  execution,  to  compute  the  interest  on  the  purchaser's 
bid  and  to  ascertain  the  precise  amount  to  be  paid  by  such  party ;  yet  if  he,  or 
bis  duly  authorized  special  agent,  voluntarily  undertakes  to  make  the  compu- 
tation, and  m  so  doing  commits  an  error,  and  thereby  misleads  the  party,  who 
makes  no  computation  himself,  in  consequence  of  which  he  makes  a  short  pay* 
snent,  and  the  sheriff  accepts  the  same  as  a  payment  in  full,  the  redemption 
will  be  held  valid  and  effectual  -,  notwithstanding  the  sum  paid  by  the  redeem- 
ing party  is  less  than  the  amount  actually  due. 

A  court  of  equity  has  the  power  to  accord  relief  to  the  owner  of  real  estate  com- 
ing to  redeem  his  lands  sold  on  execution,  from  the  consequences  of  a  mistake 
of  fact,  on  the  part  of  the  sheriff  or  his  special  agent,  by  means  of  which  mis- 
take such  party  has  been  misled,  and  has  thereby  failed  to  comply  with  some 
one  of  the  requirements  of  the  redemption  act 

A  deputy  sheriff  who  sells  real  estate  upon  an  execution,  has  the  right  to  an* 
tkorixe  another  person  to  compute  the  amount  necessary  to  be  paid  in  order  to 
redeem  the  land,  and  to  direct  the  redemption  money  to  be  deposited  with  such 
person,  as  his  agent. 

Whose,  after  a  party  has  made  a  valid  redemption  of  real  estate  sold  on  exeen* 
lion,  the  sheriff  executes  a  deed  thereof  to  another  person,  although  |hs) 
reo>en^  party  may  lunre  a  remedy  at  law,  yet  2*  has  a  right  to  come  into  a 
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court  of  equity  to  have  the  ■heriff '■  deed  set  aside  and  cancelled,  as  a  cloud 
upon  his  title. 

If,  for  the  purpose  of  redeeming  land  sold  on  execution,  a  party  pays  to  the 
sheriff  the  sum  computed  by  the  latter  to  be  the  amount  due,  and  necessary  to- 
be  paid,  in  order  to  effect  a  redemption,  but  owing  to  a  mistake  or  error  on  the 
part  of  the  sheriff,  in  making  the  computation,  the  sum  paid  is  30  cents  lesa 
than  is  actually  due;  R seems  that  the  payment  will  be  valid,  and  that  it  comes 
within  the  principle  of  de  minimis  mm  curat  lex. 

Where  a  purchaser  of  real  estate  sold  by  a  sheriff  on  execution,  being  the  fourth 
part  of  an  ore  bed,  of  which  such  purchaser  already  owned  three-fourths,  with 
knowledge  of  an  attempt  having  been  made  by  the  judgment  debtors  to  redeem 
the  premises,  and  that  the  latter  considered  the  redemption  valid,  failed  to  give 
them  notice  of  bis  objection  to  the  redemption,  in  time  to  enable  them  to 
procure  a  redemption  through  a  friendly  creditor ;  and  stood  by  for  several 
years-  and  suffered  the  judgment  delators  to  expend  money  on  the  premises,  in 
the  erection  of  valuable  buildings,  &c.  under  the  belief  that  they  were  part 
owners  of  the  property  with  him,  without  making  known  to  thein  bis  own 
claim  to  the  debtors'  share  of  such  property,  under  his  purchase  at  the  sheriff's 
sale,  in  the  meantime  recognizing  them  as  co-tenants  of  the  lot ;  Held,  that 
these  circumstances  ought  to  be  regarded,  in  a  court  of  equity,  as  a  ratification 
of  the  redemption,  and  a  waiver  of  any  irregularity  or  defect  therein  ;  and  that 
principles  of  equity  would  not  permit  such  purchaser  afterwards  to  assert  his 
title,  as  against  the  judgment  debtors; 

Held  also,  that  under  these  circumstances,  the  court  ought  to  go  further  than 
merely  to  compel  the  purchaser  at  the  sheriff's  safe,  or  his  assignees,  to  pay 
the  judgment  debtors  a  compensation  for  their  improvements ;  that  it  would 
hold  the  purchaser  estopped,  in  equity,  as  against  the  judgment  debtors,  from 
exercising  any  legal  right  whatever  over  the  latter'*  share  of  the  property. 

If  a  person  maintains  silence,  when  in  conscience  he  ought  to  speak,  equity  will 
debar  him  from  speaking,  when  conscience  requires  him  to  be  silent. 

In  EauiTY.  An  original  bill  was  filed  by  the  plaintiffs  in 
November,  1844,  in  the  court  of  chancery,  against  Henry  Fisher 
and  Calvin  Fisher,  to  compel  them  to  convey  to  the  plaintiffs 
all  their  right  and  interest  in  one  equal  undivided  fourth  part 
of  all  the  iron  ore  on  lot  No.  42,  in  a  patent  of  land  known  as 
the  iron  ore  tract  in  Moriah,  in  the  county  of  Essex,  &c.  with 
the  privilege  of  all  necessary  roads  to  and  from  the  ore,  <fcc.  and 
to  covenant  in  the  deed  of  conveyance  against  their  own  acts ; 
and  to  validate  and  quiet  the  title  of  the  plaintiffs  to  said  prem- 
ises by  virtue  of  a  redemption  thereof  claimed  to  have  been 
made  on  the  10th  of  August,  1839,  from  a  sale  by  the  sheriff 
Of  Essex  county,  on  the  1st  of  September,  1838,  by  virtue  of  an 
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execution  against  Joseph  Hall,  Ephraim  Hall,  <fcc.  Calvin 
Fisher  bid  off  the  premises  at  the  sheriff's  sale,  for  his  father, 
Henry  Fisher,  for  $39.  The  sheriff,  on  the  application  of 
Henry  Fisher,  executed  and  delivered  to  Calvin  Fisher,  on  the 
21st  of  January,  1843,  a  sheriff's  deed  of  the  premises,  and 
Calvin,  on  the  5th  of  April,  1843,  conveyed  said  premises  to  his 
father.  Henry  Fisher,  previous  to  such  conveyance,  owned  the 
whole  of  lot  42,  and  three-fourths  of  the  ore  on  such  lot.  Henry 
Fisher  died  on  the  13th  of  May,  1847,  having  previously  devised 
the  whole  of  lot  42,  and  all  the  ore  thereon,  to  his  two  sons, 
Calvin  and  Austin  Fisher.  Calvin  and  Austin,  subsequently, 
on  the  10th  of  August,  1847,  conveyed  to  Charles  Miller,  the 
whole  of  lot  42,  and  all  the  ore  on  the  lot.  Charles  Miller,  on 
the  17th  of  August,  1847,  conveyed  the  same  to  Eli  C.  Clark; 
and  Clark,  on  the  20th  of  August,  1847,  conveyed  to  Oscar 
Tyler  and  Edward  Artcher,  two-thirds  of  the  premises.  Clark, 
Tyler  and  Artcher,  executed  a  mortgage  ou  the  premises,  for 
the  purchase  money,  to  Miller.  On  the  1st  of  October,  1847, 
the  plaintiffs  filed  a  bill  in  the  nature  of  a  bill  of  revivor  and 
supplement  against  Miller,  Clark,  Tyler  and  Artcher.  Miller, 
Clark,  Tyler  and  Artcher  purchased  the  one-fourth  of  the  ore 
bed  sold  by  the  sheriff,  with  full  notice  of  the  claim  and  rights 
of  the  plaintiffs,  and  subject  to  such  claim.  At  the  time  of  the 
recovery  of  the  judgment  against  Joseph  Hall  and  Ephraim 
Hall,  they  owned  the  one-fourth  of  the  ore  bed  sold  by  the 
sheriff,  and  Henry  Fisher  owned  the  remaining  three-fourths. 
After  the  recovery  of  such  judgment,  and  on  the  6th  of  August, 
1838,  Ephraim  Hall  conveyed  his  interest  in  the  said  one-fourth 
of  the  ore  bed  to  Eliphalet  Hall.  Ephraim  Hall,  subsequently, 
and  after  said  redemption,  purchased  Joseph  Hall's  interest  in 
the  said  one-fourth  of  the  ore  bed.  Previous  to  the  10th  of  Au- 
gust, 1839,  Eliphalet  Hall  called  upon  William  H.  Meacham, 
the  deputy  of  the  sheriff  of  Essex  county,  who  sold  the  one- 
fourth  of  the  said  ore  bed,  and  in  behalf  of  himself  and  of  Joseph 
Hall,  applied  to  said  Meacham  to  redeem  the  said  premises  from 
such  sale,  and  pulled  out  his  wallet  for  the  purppse  of  paying 
the  money.    Meacham  then  told  him  he  had  no  means  of  as- 
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certaining  the  amount,  unless  be  went  to  the  clerk's  office  of 
the  county,  to  get  the  certificate  of  sale ;  and  he  told  Eliphalet 
Hall  to  go  to  Cuyler,  the  county  derk,  and  get  him  to  find  the 
certificate  and  to  calculate  the  amount  of  interest,  and  to  pay 
Cuyler  the  money  and  take  his  receipt  for  the  same,  and  to 
bring  the  receipt  to  hiro>  Meacham,  and  he  then  would  give  hiin, 
E.  Hall,  one  in  exchange.  E.  Hall,  in  accordance  with  the 
directions  of  Meacham,  called  on  Cuylerr  at  the  clerk's  office,  on 
the  10th  of  August,  1839,  and  told  Cuyler  that  Meacham  had 
sent  him  there,  and  communicated  to  Cuyler  the  directions  of 
Meacham.  Cuyler,  in  compliance  with  such  directions,  took 
the  certificate  of  sale  and  calculated  the  interest  due,  at  the  rate 
of  10  per  cent,  and  informed  E.  Hall  of  the  amount.  E.  Hall 
then  handed  to  Cuyler  $43  in  bank  bills,  and  Cuyler  handed 
him  back  the  change  in  silver.  The  amount  of  interest,  ac- 
cording to  the  computation  of  Cuyler,  was  $3,38.  He  made  a 
mistake  of  30  cents  in  his  computation  ;  the  true  amount  of  the 
interest  being  $3,68.  Cuyler  then  gave  E.  Hall  a  receipt, 
which  stated  that  he  had  received  from  E.  Hall  $42,38,  on  the 
10th  of  August,  1839,  for  the  redemption  of  the  land,  subject  to 
the  order  of  Meacham  or  Calvin  Fisher,  or  to  be  paid  to  them 
when  called  for.  E.  Hall,  on  the  17th  of  August,  1839,  gave 
to  Meacham,  Cuyler's  receipt,  and  in  exchange  for  it  Meacham 
gave  E.  Hall  a  receipt  for  the  same,  stating  its  contents,  and 
also  that  the  money  paid  by  Hall  was  received  in  deposit  for 
the  purchaser,  Calvin  Fisher,  or  the  sheriff  of  the  county.  Mea- 
cham afterwards,  in  the  month  of  October,  1839,  delivered  to 
H.  Fisher  the  receipt  Cuyler  gave  to  E.  Hall,  and  told  him  it 
was  Cuyler's  receipt  for  money  deposited  to  redeem  the  ore  bed 
property,  and  that  he  could  get  the  money  by  presenting  the 
receipt  to  Cuyler.  In  July,  1844,  E.  Hall  tendered  to  H.  Fisher 
$60,  and  demanded  from  him  a  conveyance  of  the  premises. 
H.  Fisher  refused  to  receive  the  money  or  to  convey.  The  one- 
fourth  of  the  ore  bed  was  proved  to  be  worth  $2500.  E.  Hall 
made  erections  and  improvements  on  the  premises,  connected 
with  the  raising  of  iron  ore,  between  1839  and  1842,  of  the  value 
of  about  $1000.    E.  Hall,  in  June,  1842,  took  from  Henry  Fisher 
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a  lease  for  three  years  of  lot  42,  and  of  the  three-fourths  of  the 
ore  bed  belonging  to  him,  H.  Fisher.  By  the  lease,  E.  Hall 
agreed  to  pay  H.  Fisher,  for  the  use  of  the  farm,  $85  a  year, 
and  to  pay  for  three-fourths  of  the  ore  which  he  might  dig  or 
raise  from  the  ore  bed  on  the  lot,  25  cents  per  ton  for  lean  ore, 
and  50  cents  per  ton  for  forge  ore.  E.  Hall  left  the  possession 
of  the  ore  bed  in  1844  or  1845.  Neither  Calvin  nor  Henry 
Fisher  ever  called  on  Cuyler  for  the  redemption  money  left 
with  him  by  E.  Hall,  or  received  the  same.  Nor  did  H.  Fisher 
return  Cuyler's  receipt  given  to  him  by  Meacham  m  October, 
1839. 

Geo.  A  Simmons,  for  the  plaintiffs. 

H.  H.  Ross,  for  the  defendants. 

Paige,  J.  It  is  insisted  by  the  counsel  for  the  defendants 
that  the  redemption  attempted  by  the  plaintiff,  E.  Hall,  was 
void  both  at  law  and  in  equity,  because  he  failed  to  pay  the 
precise  sum  required  by  law  to  be  paid,  (the  bid  and  10  per  cent 
interest ;)  and  because  the  redemption  money  was  not  paid  per- 
sonally to  the  purchaser  or  to  the  officer  who  made  the  sale.  It 
is  contended  that  either  a  payment  short  of  the  true  sum,  how- 
ever small  the  deficiency,  although  the  shortness  of  the  payment 
arose  from  an  accident,  or  a  mistake  of  fact,  or  a  payment  to  a 
third  person  for  the  officer,  although  previously  authorized  by 
such  officer  to  receive  it,  vitiates  the  redemption.  The  grounds 
assumed  are  that  a  strict  and  literal  compliance  with  all  the 
requirements  of  the  statute,  is  in  all  cases  a  condition  precedent 
to  a  valid  redemption ;  and  that  the  sheriff  has  no  power  to 
dispense  with  any  of  such  requirements.  The  counsel  of  the 
defendants  also  make  two  additional  points,  viz.  1.  That  the 
redemption  was  invalid,  because  the  payment  was  made  in 
bank  bills;  and  2.  That  the  plaintiffs  were  estopped  from  de- 
nying Henry  Fisher's  title  to  the  whole  ore  bed,  by  the  lease 
of  lot  42,  taken  from  him  by  E.  Hall.  Neither  of  these  addi- 
tional points  can  be  sustained.    The  current  of  authorities  in 
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this  state  is  against  the  first  point  It  has  been  the  general 
practice  of  sheriffs  and  roasters  in  chancery  to  receive  payment 
in  current  bank  bills,  of  bids  on  sales  of  property.  And  such 
payments  have  uniformly  been  held  by  the  courts  of  this  state 
valid  payments.  (4  Cowen,  553.  5  Paige,  52.  6  John.  Ch. 
Rep.  201.)  And  it  has  been  expressly  decided  that  a  payment 
in  current  bank  bills,  if  accepted  by  the  sheriff  without  objec- 
tion, is  a  good  payment  for  the  purpose  of  redeeming  real  estate 
sold  on  execution.  {Ex  parte  Becker,  4  Hill,  616.)  The  other 
point,  if  admissible  under  any  circumstances,  as  a  defence  to  a  bill 
filed  in  a  court  of  equity  for  equitable  relief,  is  not  authorized  by 
the  evidence.  The  lease  accepted  by  E.  Hall  from  H.  Fisher, 
in  June,  1842,  embraced  only  three-fourths  of  the  ore  bed  on  lot 
42.  This  is  not  only  apparent  from  the  face  of  the  lease,  but 
it  is  also  expressly  admitted  by  Henry  Fisher,  in  his  answer, 
fol.  21.  The  only  questions,  therefore,  which  the  case  presents 
are,  whether  the  short  payment,  or  the  payment  of  the  redemp- 
tion money  to  Cuyler,  instead  of  the  sheriff  or  his  deputy,  Mea- 
cham,  invalidated  the  redemption. 

I  think  the  evidence  establishes  the  allegation  that  Cuyler,  in 
computing  the  amount  required  by  law  to  be  paid  on  redeem- 
ing the  property,  and  in  receiving  from  E.  Hall  the  redemption 
money,  acted  as  the  duly  authorized  special  agent  of  Meacham, 
the  deputy  sheriff.  Cuyler,  in  calculating  the  interest,  made  a 
mistake  of  30  cents,  either  in  the  multiplication,  or  in  the  addition 
or  subtraction  of  figures.  E.  Hall  made  no  computation  himself ; 
and  it  is  a  fair  inference  from  the  evidence  that  he  relied  entirely 
on  the  computation  of  Cuyler,  as  being  in  all  respects  correct; 
and  was  thus  misled  thereby  in  making  a  payment  short  of  the 
true  sum  required  by  law  to  be  paid  on  a  redemption  of  the 
property.  The  evidence  clearly  shows  that  E.  Hall,  when  he 
paid  to  Cuyler  $42,38,  the  sum  required  to  be  paid  according 
to  the  computation  of  the  latter,  believed  that  that  was  the  true 
sum  necessary  to  be  paid.  This  sum  was  received  by  Cuyler 
as  a  full  and  sufficient  payment  to  Meacham  to  make  a  valid 
redemption.    The  acts  of  Cuyler  were  subsequently  ratified  by 
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Meacham,  when  he  accepted  from  Hall,  Cuyler's  receipt,  and 
gave  to  him  his  own  receipt  in  lieu  of  Cuyler's. 

These  being  the  facts  established  by  the  evidence,  it  is  proper 
to  inquire  how  far  the  decisions  of  the  chancellor  made  in  this 
suit,  on  the  motion  to  dissolve  the  injunction  originally  granted 
therein,  and  on  the  motion  to  amend  the  bill  of  complaint,  em- 
brace the  questions  now  presented.  When  this  case  was  first 
before  the  chancellor,  (1  Barb.  Ch.  Rep.  53,)  he  distinctly  held 
that  the  deputy  sheriff  had  a  right  to  authorize  the  deposit  of 
the  redemption  money  with  the  county  clerk  as  his  agent. 
And  he  also  held  that  if  the  county  clerk  had  been  constituted 
by  Meacham  his  special  agent  to  receive  and  hold  the  redemp- 
tion money  for  him,  as  a  mere  depositary,  and  if  E.  Hall  had 
actually  paid  to  the  county  clerk,  as  such  agent,  the  whole 
amount  of  the  bid,  with  interest  at  the  rate  of  10  per  cent  per 
annum  from  the  day  of  sale,  the  premises  would  have  been 
regularly  and  legally  redeemed  from  the  sale.  This  decision 
negates  the  proposition  of  the  counsel  of  the  defendants,  that 
the  redemption  money  should  have  been  paid  personally  to  the 
purchaser,  or  to  the  sheriff  or  his  deputy,  Meacharrj. 

As  to  the  remaining  question  in  the  case,  whether  a  short 
payment,  in  consequence  of  a  mistake  of  fact  of  the  officer  who 
made  the  sale,  will  vitiate  the  redemption,  the  chancellor,  in  1 
Barbour's  Ch.  Reports,  p.  57,  says,  "  where  the  sheriff  himself 
makes  a  miscalculation  of  the  interest,  and  thereby  misleads 
the  party  coming  to  redeem,  there  may  be  good  reason  for 
holding  the  redemption  valid  and  effectual,  even  at  law ;  and 
for  charging  the  sheriff  with  the  deficiency  arising  from  a  short 
payment  through  his  miscalculation  exclusively."  And  in  3 
Barb.  Ch.  Rep.  639,  on  the  motion  to  amend  the  bill  in  this 
suit,  the  chancellor  says :  "  The  amendments  are  sworn  to,  and 
it  appears  to  be  reasonable  to  allow  them  to  be  made.  For 
they  may  be  essential  to  the  setting  aside  of  the  sheriff's  deed 
as  a  cloud  upon  the  complainants'  title.  It  may  be  proper  to 
say,  however,  that  if  the  facts  are  proved  as  now  sworn  to  by 
the  complainant,  the  redemption  was  probably  valid ;  even  if 
Cuyler  made  a  mistake  of  a  few  cents  in  computing  the  inter- 
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est,  so  that  he  gave  hack  too  much  change  to  the  complainant) 
and  did  not  retain  the  full  amount  which  he  should  have  re* 
ceived.  For  if  Cuyler  was  the  agent  of  the  sheriff  to  make  the 
computation  of  interest,  as  well  as  to  receive  and  hold  the  re* 
demption  money  for  him,  the  plaintiff  may  have  a  perfect 
defence  to  any  suit  at  law  which  may  be  brought  against  him 
to  recover  the  possession  of  the  property."  These  remarks  of 
the  chancellor  indicate  very  clearly  his  opinion  in  favor  of  the 
validity  of  the  redemption  by  E.  Hall.  The  facts  set  forth  in 
the  bill,  in  relation  to  the  redemption,  have  been  established  by 
the  proofs.  The  chancellor  says  if  these  facts  are  proved,  "  the 
redemption  was  probably  valid ;"  and  "  the  plaintiff  may  have 
a  perfect  defence  to  any  suit  at  law  brought  against  him  to 
recover  the  property."  The  chancellor  must  necessarily  have 
come  to  the  conclusion  that  if  these  facts  were  proved,  the 
redemption  was  valid  either  at  law  or  in  equity ;  otherwise  he 
could  not  have  allowed  the  plaintiff  to  amend  bis  bill  as  moved 
for  by  him.  For  if  the  bill  as  proposed  to  be  amended  would 
not  show  on  its  face  any  ground  for  relief,  it  was  an  idle  cere- 
mony to  protract  the  litigation  by  allowing  the  amendments 
asked  for.  I  shall  therefore  regard  the  decisions  of  the  chan- 
cellor as  embracing  the  question  as  to  the  effect  of  the  short 
payment  in  this  case,  upon  the  redemption,  and  as  substantially 
deciding  that  as  the  short  payment  was  exclusively  the  conse- 
quence of  a  miscalculation  of  the  sheriff's  special  agent,  it  did 
not  vitiate  the  redemption.  The  decisions  of  the  chancellor 
are  binding  upon  this  court.  If  they  are  erroneous,  the  only 
appropriate  tribunal  for  awarding  relief  is  the  court  of  appeals. 
If  the  redemption  of  E.  Hall  was  valid  at  law,  although  he  had 
a  remedy  at  law,  he  nevertheless  had  a  right  to  come  into  a 
court  of  equity  to  have  the  sheriff's  deed,  given  to  Calvin  Fisher, 
set  aside  and  cancelled,  as  a  cloud  upon  his  title.  (5  Pa%ge> 
601.  9  Id.  388.  6  Id.  262.)  The  supreme  court  does  not,  in 
the  exercise  of  its  common  law  jurisdiction,  order  deeds  to  be 
cancelled.  And  it  is  questionable  whether  it  has  any  power  to 
make  such  an  order.  (7  Wend.  469.  3  Cowen^  35,  39.)  As 
there  is  nothing  on  the  face  of  the  sheriff's  deed  to  Calvin  Fiaher 
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to  show  its  invalidity,  there  can  be  no  question  as  to  the  power 
of  a  court  of  equity  to  remove  it,  as  a  cloud  on  the  plaintiff's 
title.    (9  Pa*?e,  388.) 

The  provision  of  the  revised  statutes  (1  vol  p.  379,  $  73)  does 
not  apply  to  the  mere  authority  given  by  a  sheriff  or  his  deputy 
to  deposit  money  paid  on  a  redemption  upon  an  execution,  with 
a  third  person,  or  a  bank,  as  his  servaftt  or  agent.  That  sec- 
tion evidently  refers  to  a  regular  deputation  of  a  person  to  do  a 
strictly  official  act,  such  as  the  service  of  process,  <fcc. 

It  is  earnestly  insisted  that  the  sheriff  has  no  power  to  dis- 
pense with  any  of  the  requirements  of  the  statute,  and  that  a 
strict  and  literal  compliance  with  every  one  of  such  requirements 
is  in  all  cases  a  condition  precedent  to  a  valid  redemption.  And 
it  is  insisted,  if  there  is  a  failure  to  comply  with  a  single  require- 
ment of  the  act,  that  equity  has  no  power  to  give  any  relief. 
This  proposition,  if  admitted  in  its  fullest  extent,  would  deprive 
the  redeeming  party  of  all  relief,  even  in  cases  where  his  failure 
to  comply  with  some  requirement  of  the  statute  was  wholly  in 
consequence  of  the  fraud  or  waiver  of  the  purchaser.  For  if  a 
strict  performance  of  all  the  conditions  prescribed  by  the  act  is 
indispensably  necessary  to  a  valid  redemption,  neither  the  fraud 
or  express* waiver  of  the  purchaser  can  exquse  the  non-perform- 
ance of  the  redeeming  debtor  or  creditor.  This  would  be  thd 
legitimate  result  of  the  adoption  of  the  rigorous  proposition  of 
(he  counsel  of  the  defendants  as  a  legal  principle.  The  decis- 
ion in  the  Bank  of  Vergennes  v.  Warren,  (7  Hill,  93,)  shows 
that  the  proposition,  to  the  extent  insisted  upon,  can  not  be  ad- 
mitted. In  that  case  it  was  decided  that  the  purchaser  may 
dispense  with  the  performance  of  any  of  the  conditions  pre* 
scribed  by  the  statute.  (18  Wend.  599.)  In  Dickinson  v.  Qilr 
UUmdy  (1  Cowen,  481,)  the  redeeming  creditor  applied  to  bo 
relieved  from  the  effect  of  a  short  payment  made  in  consequence' 
of  a  mistake  of  the  law.  His  application  was  denied.  But 
Judge  Sutherland  in  that  case  says,  "  Had  it  been  a  mere  ttria- 
addition,  or  a  mistake  of  fact,  the  court  might  perhaps  have 
interfered  add  relieved  against  it ;  but  being  a  plain  mistake  of 
ttoe  tew,  it  is  a  case  over  which  they  have  no  control,    Li  B* 
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parte  Peru  Iron  Company,  (7  Cowen.  556,)  the  short  payment 
was  evidently  in  consequence  of  erroneous  information  received 
from  the  sheriff,  but  the  decision  of  the  question  of  the  short 
payment  was  placed  expressly  on  the  case  of  Dickinson  v.  GUr 
liland,  without  adverting  to  the  distinction  between  a  case  of  a 
mistake  of  the  law  and  a  case  of  a  mistake  of  fact.  In  Ex  parte 
Raymond,  (1  Demo,  272,)  the  short  payment  was  in  conse- 
quence of  a  mistake  of  the  law.  All  the  matters  of  fact  in  the 
case  were  known  to  the  redeeming  creditor. 

It  is  undoubtedly  a  general  rule  that  courts  of  equity  can  not 
dispense  with  the  regulations  prescribed  by  a  statute,  where 
they  constitute  the  apparent  policy  and  object  of  the  statute ; 
nor  supply  any  circumstance  for  want  of  which  the  legislature 
has  declared  an  instrument  void.  But  this  rule  is  not  universally 
true.  (1  Story's  Eq.  H  96, 177.)  It  is  by  no  means  clear  that 
a  party  who  has  been  prevented  by  fraud  or  accident  from  com- 
pleting an  instrument  with  the  formalities  prescribed  by  law, 
has  no  remedy  in  equity.  (1  Fonb.  Eq.  eft.  1,  h  7,  note  t.)  A 
distinction  is  recognized  between  legislative  acts  which  merely 
deny  legal  effect  to  certain  instruments,  and  those  which  declare 
them  void  to  all  intents  and  purposes.  It  is  inferred  from  the 
words  of  the  acts  coming  within  the  latter  class  that  the  legis- 
lature intended  to  deny  to  the  courts  the  exercise  of  either  equi- 
table or  legal  jurisdiction.  But  such  intention  is  not  inferrible 
from  the  language  of  the  acts  embraced  in  the  former  class. 
Upon  this  distinction  the  decisions  as  to  the  construction  of  the 
English  annuity  and  ship  registry  acts  have  been  founded. 
(Davis  v.  The  Earl  of  Strathmore,  16  Ves.  419.  3  Kent's  Com. 
195, 196.)  In  these  acts  it  is  declared  that  if  the  bill  of  sale  of 
a  ship,  or  the  memorial  of  an  annuity,  is  not  drawn  and  exe- 
cuted in  the  mode  and  form  prescribed  by  the  acts  they  shall  be 
void  to  all  intents  and  purposes.  Upon  these  words  in  those 
legislative  acts  it  has  been  held  in  England  that  a  court  of 
equity  has  no  power  to  supply  the  defects  in  the  instrument 
(Hood  v.  Burton,  2  Ves.  jun.  29,  p.  38,  and  note,  Am.  ed.  Ex 
parte  Yallop,  15  Ves.  60,  65,  68.  Davis  v.  Earl  of  Straihr 
more,  16  Id.  427.  a    10/^209,216.    6  Jd  739, 795.    11  Id. 
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621,  635,  642.)  But  Lord  EHon,  in  Ourtie  v.  Perry,  (6  Ves. 
745,  6,)  intimated  that  even  the  ship  registry  acts  do  not  prevent 
trusts  implied  or  arising  by  operation  of  law.  And  in  Mestaer 
v.  Gillespie  both  Lord  Eldon  and  Sir  William  Grant  strongly 
intimated  an  opinion  in  favor  of  the  power  of  the  court  to  give 
relief  to  the  vendee  of  a  ship,  where  the  completion  of  the  trans- 
fer by  an  endorsement  on  the  certificate  of  the  registry  required 
by  the  registry  acts  was  prevented  by  the  fraud  of  the  vendor. 
(11  Ves.  621, 625,  626,  638,  640,  643.) 

The  court  of  chancery  in  England  has  for  a  long  period  exer- 
cised its  equitable  jurisdiction  in  cases  arising  on  the  English 
registry  act,  and  the  ancient  act  as  to  bargains  and  sales.  Al- 
though these  acts  declared  that  an  instrument,  if  not  enrolled  or 
registered,  should  be  void,  yet  there  being  a  contract  between  the 
parties  that  the  one  should  be  vendor  and  the  other  vendee,  the 
conscience  of  the  party  has  been  uniformly  held  by  the  English 
court  of  chancery  to  be  bound,  notwithstanding  the  statute. 
(Davis  v.  Stratkmore,  16  Ves.  42T,  428.     11  Id.  625.) 

So,  although  the  statute  of  frauds  declares  that  no  interest  in 
lands,  or  any  trust  relating  thereto,  shall  be  created  except  by 
writing,  it  is  the  constant  practice  of  a  court  of  equity  to  grant 
relief,  even  against  the  express  provisions  of  the  statute,  where  a 
party  seeks  to  make  the  statute  an  instrument  of  fraud.  Thus 
a  deed  absolute  on  its  face,  if  intended  as  a  mortgage,  will  be 
deemed  to  be  one.  And  where  there  has  been  a  part  perform- 
ance of  a  parol  agreement  to  convey  land,  a  court  of  equity  will 
decree  a  specific  performance.  (Niven  v.  Belknap,  2  John.  567. 
11  Ves.  627,8.) 

There  is  nothing  in  the  language  of  the  redemption  act  which 
inhibits  the  interposition  of  equity  to  relieve  the  judgment  debtor, 
or  a  judgment  creditor  attempting  to  redeem  lands  sold  on  exe- 
cution, in  a  proper  case,  from  the  consequences  of  a  mistake  of 
fact  or  of  the  fraudulent  conduct  of  the  purchaser.  There  are 
to  be  found  in  the  act  no  words  like  those  contained  in  the  En- 
glish annuity  and  ship  registry  acts,  declaring  that  the  redemp- 
tion shall  be  void  to  all  intents  and  purposes,  unless  there  is  a 
strict  and  minute  compliance  with  every  requirement  of  th* 


28  CASES  IN  LAW  AND  EQUITY  [Oct,  1 


Hall  v.  Fisher, 


statute.  I  see  nothing  in  the  cases  cited  by  the  defendant's 
counsel  which  denies  to  this  court,  in  the  exercise  of  its  equita-* 
ble  jurisdiction,  the  power  to  accord  relief  to  the  owner  of  real 
estate,  coining  to  redeem  his  lands  sold  on  execution,  from  the 
consequences  of  a  mistake  of  fact  on  the  part  of  the  sheriff  or 
purchaser,  by  means  of  which  he  has  been  misled,  and  has  there* 
by  failed  to  comply  with  some  one  of  the  requirements  of  the 
redemption  act.  The  cases  of  Fort  v.  Beekmaa,  (1  John.  Ch. 
Rep.  188,)  and  of  Buchan  v.  Sumner,  (2  Barb.  Ch.  Rep.A  65,) 
are  not  authorities  against  the  power  of  the  court  to  relieve  the 
plaintiffs  in  this  suit.  In  both  those  cases  the  rights  of  third 
persons  had  intervened  and  attached  after  the  mistake  in  the. 
registry  of  the  mortgage  in  the  oue,  case  and  the  error  in  the  docket 
of  the  judgment  in  the  other,  and  before  the  application  to  the 
court  for  relief.  The  decision  in  Frost  v.  Beekman  may  even  be 
regarded  as  an  authority  to  sustain  the  power  of  a  court  of 
equity,  under  special  circumstances,  to  relieve  in  case  of  a  non- 
compliance with  the  requirements  of  a  statute.  The  registry 
of  the  mortgage  in  that  case  did  not  conform  to  the  directions 
of  the  mortgage  act*  That  act  required  the  amount  of  the 
mortgage  money  to  be  truly  stated  in  the  registry  of  the  mort- 
gage. This  requirement  was  not  complied  with.  The  mort- 
gage was  given  for  $3000,  and  it  was  registered  for  $300,  and 
it  was  held  that  it  was  notice  to  subsequent  purchasers,  to  the. 
extent  of  the  sum  expressed  in  the  registry.  In  the  case  of  Bu- 
chan v.  Sumner  the  chancellor  refused  to  interfere  to  deprive 
another  judgment  creditor  of  his  legal  priority  obtained  by  the 
error  of  the  clerk ;  because  where  a  lien  is  created  by  statute, 
and  the  lien  itself,  as  well  as  the  estate  against  which  it  is  sought 
to  be  enforced,  are  both  purely  legal,  the  court  is  not  authorized 
to  extend  the  lien  to  cases  not  provided  for  by  the  statute. 

If  the  redemption  in  this  case  shall  be  held  to  be  valid  the 
purchaser  will  not  be  prejudiced ;  as  the  sheriff  will  be  liable  to 
him  for  the  deficiency  in  the  payment.  The  short  payment  was 
the  result  of  the  mis-addition  of  the  agent  of  the  sheriff's  depu- 
ty ;  and  it  is  a  general  rule  that  the  sheriff  is  liable  civilly  for 
the  tortious  act,  default,  or  other  misconduct,  whether  wilful  on 
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inadvertent,  of  his  under  sheriff  or  deputy  in  the  course  of  the 
execution  of  his  duties.    (1  Chit.  PL  82.) 

Although  it  is  not  made  the  doty  of  the  sheriff  to  compute 
the  interest  on  the  purchaser's  bid  and  to  ascertain  the  precise- 
amount  to  be  paid  by  a  party  who  applies  to  redeem,  yet  if  lie* 
voluntarily  undertakes  to  make  the  computation,  and  in  so 
doing  commits  an  error,  and  thereby  misleads  the  party  coming 
to  redeem,  who  relying  upon  the  computation  of  the  sheriff  as 
in  all  respects  accurate,  omits  to  make  the  calculation  for  himself, 
and  pays  to  the  sheriff  the  sum  stated  by  him  to  be  the  true* 
amount  to  be  paid,  and  the  sheriff  accepts  the  same  as  payment, 
I  agree  with  the  chancellor  that  there  is  good  reason  for  hold* 
ing  the  redemption  valid  and  effectual. 

The  case  of  Ex  parte  Becker,  (4  Hill,  613,)  tends  to  show 
that  this  case  comes  within  the  principle  of  de  minimis  non 
curat  lex.  In  Ex  parte  Becker.  English  sovereigns,  and  five 
franc  pieces,  were  received  by  the  sheriff  without  objection,  at 
their  current  value,  as  a  payment  on  a  redemption  of  lands  sold 
on  execution.  After  the  payment  it  was  ascertained  by  the 
oath  of  a  witness  that  their  legal  value  was  12  cents  less  than 
their  current  value.  Btonson,  J.  held  that  conceding  this  dis- 
crepancy to  exist  between  the  current  and  legal  value  of  these 
foreign  coins,  as  they  had  been  accepted  by  the  sheriff  at  their 
current  value,  without  objection,  the  payment  was  a  good  pay- 
ment, and  that  it  came  within  the  principle  of  de  mimimis  turn 
curat  lex.  In  that  case  the  deficiency  was  12  cents ;  in  this  it 
is  30  cents. 

The  claim  of  the  platntiffe  to  relief  is  founded  in  the  plainest 
principles  of  justice.  There  are  few  cases  that  come  before  the 
court,  which  commend  themselves  by  such  high  and  cogent 
equities  as  the  case  of  the  plaintiffs.  Their  property  which  they 
come  here  to  protect  is  proved  to  be  worth  $2500.  It  was  bid 
off  at  an  execution  sale,  by  the  agent  of  Henry  Fisher,  for  $3% 
The  plaintiff  E.  Hall  attempted  to  redeem  it  from  the  purchaser; 
Misled  by  a  miscalculation  of  the  agent  of  the  sheriff  he  paid  30 
cents  short  of  the  true  amount  required  to  be  paid.  Of  this 
error  in  the  computation  of  the  sheriff's  agent  the  plaintiffs  had 
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no  knowledge  uulil  Oct  1844.  Henry  Fisher  was  informed 
of  the  redemption  of  Hall  early  in  Oct  1839,  more  than  a  month 
before  the  expiration  of  15  months  from  the  sale ;  and  he  failed 
to  give  notice  to  Hall  of  his  objection  to  the  redemption,  in  time 
to  enable  him  to  procure  a  redemption  through  a  friendly  cred- 
itor ;  and  omitted  to  make  any  claim  to  the  share  of  the  ore 
bed  belonging  to  the  plaintiffs,  until  June,  1844.  And  previous 
to  that  time  he  recognized  the  plaintiffs  as  co-tenants  of  the  ore 
bed,  and  the  owners  of  one-fourth  thereof.  Intermediate  the 
redemption  and  June,  1844,  the  plaintiff  Ephraim  Hall,  relying 
on  the  validity  of  the  redemption,  purchased  from  his  father 
one  half  of  the  property  in  question ;  and  the  plaintiff  Eliphalet 
Hall,  in  full  faith  that  he  was  a  part  owner  with  Fisher  of  the 
ore  bed,  expended  considerable  sums  of  money  on  the  ore  bed, 
in  the  erection  of  valuable  buildings  and  machinery.  Fisher 
stood  by  and  saw  Eliphalet  Hall  expend  his  money  upon  the 
ore  bed,  without  disclosing  to  him  his  intention  to  object  to  the 
validity  of  the  redemption,  and  to  claim  his  share  of  the  ore  bed 
under  his  purchase  at  the  sheriff's  sale.  These  facts  and  cir- 
cumstances show  that  the  claim  of  the  plaintiffs  to  relief  is  in 
the  highest  degree  just  and  equitable,  and  that  the  attempt  of 
H.  Fisher  to  deprive  them  of  their  property  was  both  inequitable 
and  unconscientious.  And  the  only  question  for  my  considera- 
tion is,  whether  the  powers  of  a  court  of  equity  are  sufficiently 
ample  to  accord  the  relief  to  which  the  plaintiffs  are,  upon  the 
principles  of  justice  and  moral  equity,  eminently  entitled.  I 
am  inclined  to  believe  that  the  court,  in  the  exercise  of  its  ordi- 
nary equitable  jurisdiction,  can  under  the  circumstances  of  this 
case,  relieve  the  plaintiffs  upon  other  grounds  than  that  of  a 
mistake  of  fact  on  the  part  of  the  sheriff,  connected  with  the  re- 
demption of  the  premises  in  question. 

Henry  Fisher  stood  by,  between  the  time  of  the  redemption 
and  June,  1842,  and  suffered  the  plaintiffs  to  expend  money  on 
the  premises  in  the  erection  of  valuable  buildings  and  machinery 
connected  with  the  raising  of  iron  ore,  under  the  belief  that 
they  were  part  owners  with  him,  without  making  known  to 
them  bis  own  claim  to  their  share  of  the  ore  bed  under  his  pur- 
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chase  at  the  sheriff's  sale.  Having  so  stood  by  and  suffered 
their  expenditures  to  be  made,  principles  of  equity  would  not 
permit  him  afterwards  to  assert  his  title  against  the  plaintiffs. 
Under  the  circumstances  of  this  case  the  court  ought  to  go  fur- 
ther than  merely  to  compel  Fisher  or  his  assignees  to  pay  the 
plaintiffs  a  compensation  for  their  improvements.  It  should 
hold  Fisher  estopped  in  equity,  as  against  the  plaintiffs,  from 
exercising  any  legal  right  whatever  to  their  one-fourth  of  the 
ore  bed.  (I  Story's  Eq.  Jur.  }}  388,  389,  385.  Jackson  v. 
Co/or,  5  Ves.  687.  Dan  v.  Spurrier,  7  Id.  231,  235.  King 
v.  Inhabitants  of  Butterton,  6  D.  £•  E.  Rep.  554 ;  16  Wend. 
302,  303,  317.  Wendell  v.  Van  Rensselaer,  1  John.  Ch.  Rep. 
353.  Starrs  v.  Barker,  6  Id.  166.  Niven  V.  Belknap,  2  John. 
Rep.  589.  Taylor  v.  Stibbert,  2  Ves.  Jan.  443,  note  3,  Sum- 
ner's ed.  Shine  v.  Gough,  1  Ball  <$•  Beat.  444.  Medlicott  y. 
ODonnell,  Id.  171.  Harming  v.  Ferrars,  Gilb.  Eq.  Rep.  85.) 
The  defendants  Miller,  Clark,  Tyler  and  Artcher,  deriving  their 
title  under  H.  Fisher,  and  having  purchased  with  full  notice  of 
the  claim  of  the  plaintiffs,  are  also  bound  by  the  estoppel.  I 
am  inclined  also  to  believe  that  the  acceptance  by  Fisher,  from 
Meacham,  of  Cuyler's  receipt,  accompanied  by  the  information 
given  to  him  by  Meacham,  that  on  presenting  the  receipt  to 
Cuyler  he  could  obtain  the  redemption  money,  and  his  retention 
of  the  receipt,  and  his  silence  as  to  the  invalidity  of  the  re- 
demption, until  the  expiration  of  the  15  months  within  which 
Eliphalet  Hall  and  his  father  could  have  procured  a  redemption 
through  a  friendly  creditor,  his  recognition  of  the  plaintiffs  as 
joint  owners  with  himself,  for  nearly  five  years  after  his  know- 
ledge of  the  redemption,  his  maintaining  silence  as  to  his  own 
claim  to  their  share  of  the  premises  until  after  Eliphalet  Hall 
had  expended  money  thereon,  and  Ephraim  Hall  had  purchased 
his  father's  share  of  the  same  premises,  ought  to  be  regarded  in 
a  court  of  equity  as  a  ratification  of  the  redemption,  and  a 
waiver  of  any  irregularity  or  defect  therein.  (7  Hill,  91.  6  Id. 
340.  6  Cowen,  465.  1  HSU,  238.)  It  is  a  familiar  principle 
in  equity,  that  if  a  person  maintains  silence  when  in  conscience 
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he  ought  to  speak,  equity  will  debar  him  from  speaking  when 
conscience  requires  him  to  be  silent  (2  John.  Rep.  589.) 
■  I  am  aware  that  there  is  an  incompatibility  between  the  tes- 
timony of  Meacham  and  Cuyler,  in  relation  to  the  delivery  to 
H.  Fisher  of  the  receipt  of  the  latter.  But  as  Meacham  swears 
positively  to  the  fact  of  the  delivery,  and  Cuyler  only  to  a  dec- 
laration of  Meacham  that  H.  Fisher  refused  to  take  the  receipt, 
reliance  should  be  placed  upon  the  evidence  of  Meacham,  in 
preference  to  that  of  Cuyler,  as  the  evidence  of  the  latter  was 
merely  that  of  a  declaration,  or  confession ;  which  is  the  most 
unsafe  species  of  evidence,  and  in  which  the  witness  is  most 
likely  to  be  mistaken. 

After  a  careful  review  of  the  facts  and  law  of  this  case,  I 
have  come  to  the  conclusion  that  the  plaintiffs  are  entitled 
to  relief.  I  think  that  the  attempt  of  Henry  Fisher  to  de- 
feat the  redemption,  and  to  secure  to  himself  the  one-fourth 
of  the  ore  bed,  belonging  to  the  plaintiffs,  for  a  nominal 
consideration,  is  inequitable  and  unconscientious ;  and  I  am 
not  sure  but  that  his  conduct  calls  for  the  application  of  a 
harsher  epithet  than  those  which  I  have  applied  to  it.  I  am 
satisfied  that  the  equitable  powers  of  this  court  are  sufficiently 
ample  to  enable  me  to  administer  justice  between  the  parties  in 
accordance  with  the  plain  equities  of  the  case,  and  thus  to  avert 
the  wrong  and  injustice  to  the  plaintiffs  which  would  be  the 
result  of  a  decree  declaring  the  redemption  irregular  and  void. 

Calvin  Fisher  purchased  the  premises  at  the  sheriff's  sale  as 
the  agent  or  trustee  of  Henry  Fisher,  and  released  the  premised 
to  him  on  the  15th  of  April,  1843.  At  the  time  the  original 
bill  was  filed  he  had  no  interest  whatever  in  the  premises.  And 
in  his  answer  to  the  original  bill,  put  in  on  the  22d  of  May, 
1845,  he  denied  that  he  had  at  the  time  of  the  filing  of  such 
bill  any  interest  in  or  title  to,  the  premises.  It  seems,  however, 
that  soon  after  the  filing  of  the  original  bill,  by  deed  dated  the 
16th  of  November,  1844,  the  premises,  in  connection  with  the 
whole  of  the  lot  No.  42,  and  the  ore  bed  thereon,  were  conveyed 
to  him  and  to  H.  M.  Storrs,  in  trust  for  Henry  Fisher,  his  devi- 
i  and  heirs  at  law.    And  it  appears  also  that  Henry  Fisher 
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died  on  the  13th  of  May,  1847,  haying  previously  devised  the 
premises  to  Calvin  Fisher  and  his  brother ;  and  that  they,  on 
the  16th  of  August,  1847,  conveyed  the  premises  to  (be  defend- 
ant Charles  Miller.  There  is  no  allegation  in  the  original  bill 
that  Calvin  Fisher  incumbered  the  premises  before  he  conveyed 
them  to  his  father,  on  the  15th  of  April,  1843.  Calvin  Fisher 
having  no  interest  iu  the  premises  at  the  time  of  the  filing  of 
the  original  bill,  and  it  not  appearing  that  he  had  incumbered 
the  premises,  be  was  at  that  time  not  a  proper  party  to  the  bilL 
But  on  his  receiving  the  trust  deed  he  could  have  been  made  a 
party  by  a  supplemental  bill.  His  subsequent  interest  in  the 
premises  under  the  trust  deed,  and  under  the  will  of  his  father, 
is  fully  stated  in  the  supplemental  bill  filed  on  the  7th  of  Octo- 
ber, 1847.  I  think  that  under  the  circumstances  Calvin  Fisher 
is  entitled  to  costs  down  to  and  including  his  answer,  but  not 
to  any  costs  subsequent  thereto.  The  defendants  Miller,  Clark, 
Tyler  and  Artcber,  purchased  pendente  lite  with  full  notice  of 
the  claim  of  the  plaintiffs,  and  expressly  subject  to  such  claim. 
The  interest  of  Miller  in  the  premises  is  now  that  of  mortgagee 
only.  He  conveyed  to  Clark,  and  took  from  him  and  his  gran- 
tees, Tyler  and  Artcher,  a  mortgage  on  lot  42,  including  the 
whole  of  the  ore  bed  in  question.  Miller,  Clark,  Tyler  and 
Artcher  stand  in  the  plight  and  condition  of  Henry  Fisher ;  and 
they  are  bound  by  his  acts,  and  are  liable  to  all  the  costs  of  the 
proceedings,  from  the  beginning  of  the  suit.  (2  Barb.  Ch.  Rep. 
69.)  As  Calvin  Fisher  is  not  a  party  to  the  supplemental  bill, 
and  as  upon  the  original  bill  and  his  answer  thereto  no  decree 
for  an  account  of  rents  and  profits  could  be  made  against  him, 
that  account  as  to  him,  as  well  as  the  account  as  to  Austin 
Fisher  and  the  representatives  of  Henry  Fisher,  must  be  taken 
in  another  suit  or  suits. 

A  decree  must  be  entered  declaring  the  redemption  of  the 
premises  in  question  by  the  plaintiff  E.  Hall  in  behalf  of  him- 
self and  Joseph  Hall  a  valid  redemption  in  equity ;  and  it  must 
direct  that  the  defendants  Miller,  Clark,  Tyler  and  Artcher  con- 
vey to  the  plaintiffs  in  fee,  by  deed  of  release,  the  said  premises, 
containing  covenants  against  their  own  acts  respectively.    The 
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decree  must  also  direct  that  Calvin  Fisher  execute  and  deliver 
to  the  plaintiffs  an  instrument  in  writing,  under  seal,  covenant- 
ing that  he  has  done  no  act,  nor  suffered  any  to  be  done,  whereby 
the  premises  in  question  have  been  incumbered  or  the  title  there- 
to affected  or  impaired,  except  the  act  of  conveying  the  premises 
to  Henry  Fisher  on  the  5th  of  April,  1843,  and  the  act  of  con- 
veying the  same  to  Charles  Miller  on  the  16th  of  August,  1847. 
And  the  decree  must  declare  that  the  plaintiffs  are  entitled  to 
the  rents  and  profits  of  Xhe  premises  since  they  relinquished  to 
the  defendants  or  any  of  them,  or  were  deprived  by  them  or  any 
of  them,  of  the  possession  thereof.  And  it  must  direct  a  refer- 
ence to  take  an  account  of  such  rents  and  profits.  The  decree 
must  direct  that  the  defendants  Miller,  Clark,  Tyler  and  Arlcher 
pay  to  the  plaintiffs  their  costs  from  the  beginning  of  the  original 
suit ;  and  that  if  Miller  rs  compelled  to  pay  such  costs  to  the 
plaintiffs  he  may  have  a  remedy  over  for  the  same,  against 
Clark,  Tyler  and  Artcher.  The  decree  must  reserve  to  the 
plaintiffs  the  right  to  enforce,  by  any  other  suit  or  suits,  any 
claim  which  they  may  have  against  the  representatives  of  Hen- 
ry Fisher,  or  against  Calvin  and  Austin  Fisher,  or  either  of 
them,  for  rents  and  profits  of  the  premises  in  question  received 
by  Henry  Fisher  during  his  life,  or  by  Calvin  and  Austin  Fisher, 
or  for  any  waste  committed  by  them  or  either  of  them,  after  the 
plaintiffs  relinquished  or  were  deprived  by  them,  or  by  any  one 
or  more  of  them,  of  the  possession  of  the  premises. 

The  decree  must  also  direct  that  the  plaintiffs  pay  to  Calvin 
Fisher  his  costs  down  to  and  including  those  of  putting  in  his 
answer  to  the  original  bill 
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Beck  executor,  <kc.  and  Sewell  vs.  McGillis  and  others. 

Aliens  are  incapable  of  taking  by  devise,  any  intereat  in  veal  property,  in  thia 
state.    Bat  thia  disability  does  not  extend  to  personal  property. 

Neither  the  marriage  of  a  female  with  an  alien  husband,  nor  her  residence  in  a 
foreign  country,  will  constitute  her  an  alien,  so  as  to  prevent  her  taking  real 
estate  in  thia  state  by  dense, 

A  testator,  by  the  first  clause  of  his  will,  gave  to  his  daughter  E,  McG.,  certain 
real  and  personal  property,  subject  to  the  limitations  and  powers  in  trust  therein 
specified,  for  her  sole  and  separate  nse,  during  her  natural  life.  He  then  ap- 
pointed her  husband  a  trustee  "  to  take  possession  of  ail  and  singular  the  pro- 
perly devised  to  her,  and  to  receive  the  rents,  issues,  interests  and  profit* 
thereof,  and  to  apply  the  same  to  her  use,  during  her  natural  life,  aa  aho 
should  direct"  Held,  that  Mrs.  McG.  took  a  life  estate  in  the  property  speci- 
fied, in  her  own  right,  and  that  no  valid  trust,  or  power  in  trust,  was  Tested  in 
her  husband. 

And  where,  by  the  codicil  to  the  sane  will,  real  and  personal  piupeity  war* 
given  to  Mrs.  McG.  to  be  held  by  her  subject  to  the  like  restrictions  and  limita- 
tions, and  subject  to  the  same  powers  in  trust  as  specified  in  the  will ;  Held, 
that  Mrs.  McG.  took  an  absolute  life  estate  in  the  property  given  her  by  the 
codicil. 

Where,  after  the  execution  of  a  win,  the  testator  sells  and  conveys  a  portion  of 
the  real  estate  therein  devised,  receiving  payment  of  the  purchase  money  for  a 
part  thereof,  and  taking  the  bond  of  the  purchaser  for  the  price  of  the  residue, 
secured  by  a  mortgage  upon  the  land,  such  sale  and  conveyance  amount  to  a 
revocation  of  the  devise. 

And  if  such  bond  and  mortgage  are  owned  by  the  testator  at  the  time  of  hat 
death,  and  are  not  effectually  disposed  of  by  bis  will,  their  proceeds  whan 
collected,  are  liable  to  distribution  according  to  law. 

After  the  execution  of  a  will,  and  during  the  life  of  the  testator,  a  mortgage  exe- 
cuted by  B.  and  therein  specifically  devised  to  E.  McG.,  was  foreclosed.  Upon 
the  foreclosure  sale  .the  mortgaged  premises  were  purchased  by  S.,  who  exe- 
cuted a  new  bond  to  the  testator,  for  his  debt,  secured  hy  a  new  mortgage 
upon  the  same  premises.  Held,  that  by  this  change  in  the  security,  the  legacy 
was  adeemed ;  notwithstanding  that  after  the  death  of  the  testator  there  was 
found,  among  bis  papers,  a  memorandum  in  his  hand-writing  declaring  the 
8.  bond  and  mortgage  to  be  but  a  renewal  of  the  B.  bond  and  mortgage,  and 
that  it  was  his  intention  that  it  should  pass  to  E.  McG.  under  his  will. 

Distinction  between  the  ademption  and  the  satisfaction  of  a  legacy. 

If  a  specific  legacy  docs  not  exist,  at  the  death  of  the  testator,  it  is  adeemed. 
And  this  rale  prevails  without  regard  to  the  intention  of  the  testator,  or  the 
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Under  a  bequest  of  "  all  moneys"  thai  the  testator  should  die  possessed  of,  the 
legatee  is  entitled  to  the  cosh,  using  the  term  in  its  popular  sense,  which 
the  testator,  at  the  time  of  his  death,  has  in  his  possession  or  deposited  in 
bank,  and  to  nothing  else. 

A  bequest  of  "  all  bonds  and  mortgages  for  sales  already  made,  or  which  may  be 
hereafter  made  for  lands  in  the  county  of  W."  cannot  be  construed  to  embrace 
contracts  for  the  sale  of  such  lands,  where  no  deeds  had  been  executed. 

The  complaint  in  this  cause  stated  that  William  Caldwell, 
late  of  the  city  of  Albany,  departed  this  life  on  the  1st  day  of 
April,  1848,  after  having  made  and  published  his  last  will  and 
testament,  in  writing,  in  due  form  of  law  to  pass  real  and 
personal  estate,  bearing  date  the  29th  day  of  March,  1841,  and 
also  a  codicil  thereto  in  like  form,  bearing  date  the  29th  day 
of  December,  1841 ;  which  will  and  codicil  were  in  force  at 
the  time  of  the  testator's  death.  The  will  contained  these 
provisions. 

"  First  I  give,  devise  and  bequeath  to  my  daughter  Eliza, 
the  wife  of  John  McGillis  of  St.  Johns,  in  the  province  of 
Lower  Canada,  advocate,  the  following  described  property, 
subject  to  the  limitations  and  powers  in  trust  hereinafter  spe- 
cified :  a  lot  and  the  buildings  thereon,  on  the  south  side  of 

State-street,  in  the ward  of  the  said  city,  bounded  north 

by  the  said  State-street,  west  by  the  ground  of  Isaiah  and  John 
Townsend,  south  by  Norton-street,  and  east  by  the  ground  of 
Christian  Miller,  subject  to  a  mortgage  executed  by  me  to  the 
Albany  Insurance  Company,  for  two  thousand  six  hundred 
and  fifty  dollars,  the  amount  remaining  due  to  that  company 
for  the  stock  thereof  hereinafter  mentioned ;  also  a  lot  and  the 
buildings  thereon,  situated  on  the  east  side  of  North  Pearl- 
street,  in  said  city,  between  State-street  and  Maiden  Lane, 
bounded  west  by  North  Pearl-street,  east  by  James-street,  being 
the  same  property  now  in  the  occupation  of  Seth  Hastings ; 

also  a  lot  in  the ward  of  said  city,  in  what  was  formerly 

called  "the  Colonic,"  on  the  west  side  of  Broadway,  which 
lot  was  formerly  occupied  as  a  garden,  and  under  lease  to 
Andrew  Kirk ;  also  my  mansion  house  in  the  town  of  Cald- 
well, Warren  county,  and  state  aforesaid,  with  the  grounds  at- 
tached, about  thirty  acres,  now  occupied  by  my  agent,  Seth  C. 
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Baldwin  ;  also  I  give,  devise  and  bequeath  to  my  said  daughter 
Eliza,  a  certain  bond  executed  to  me  by  Charles  Chapman  of 
the  city  of  Albany,  together  with  the  mortgage  accompanying 
the  same  ;  a  certain  other  bond  executed  by  James  L'Amou- 
reux  of  said  city,  together  with  the  mortgage  accompanying 
the  same ;  a  certain  other  bond  executed  by  William  Radley 
of  said  city,  together  with  the  mortgage  accompanying  the 
same ;  a  certain  other  bond  executed  by  Jesse  Buel  of  said 
city,  together  with  the  mortgage  accompanying  the  same  ;  also 
a  certain  contract  executed  by  Daniel  Gifford  of  the  city  of 
Albany,  and  the  moneys  due  and  to  grow  due  thereon ;  also 
a  certain  contract  executed  by  James  Ferguson,  and  the  moneys 
due  and  to  grow  due  thereon ;  also  fifty  shares  of  stock  in  the 
Albany  Insurance  Company,  five  shares  of  stock  in  the  Dela- 
ware Turnpike  Company,  together  with  the  interest  due  on  the 
bonds,  contracts  and  stock  aforesaid,  and  all  the  rents  due  at 
the  time  of  my  decease  on  the  above  described  real  estate,  and 
all  moneys  that  I  shall  die  possessed  of;  also  a  certain  other 
bond  executed  by  John  fiaird,  together  with  a  mortgage  ac- 
companying said  bond,  on  the  Lake  House  property  at  Lake 
George,  and  the  interest  due  upon  the  same.  To  have  and  to 
hold  all  and  singular  the  property  both  real  and  personal  above 
described,  to  my  said  daughter  Eliza,  during  her  natural  life, 
for  her  sole  and  separate  use,  as  is  hereinafter  more  particularly 
provided ;  and  from  and  after  her  decease,  I  give,  devise  and 
bequeath  said  property  to  her  husband,  the  said  John  McGillis, 
if  he  shall  survive  her,  for  and  during  his  natural  life ;  and 
from  and  after  the  decease  of  both  my  said  daughter  and  her 
said  husband,  I  give,  devise  and  bequeath  the  remainder  or  fee 
simple  in  said  property  to  the  lawful  issue  of  my  said  daughter 
then  living,  in  such  relative  proportions,  (if  such  issue  consist 
of  more  than  one  person,)  as  they  would  by  the  laws  of  the 
state  of  New  York  have  then  inherited  or  taken  the  same  from 
her,  in  case  she  and  they  were  then  native  born  citizens  of  said 
state,  and  she  had  then  died  intestate,  lawfully  seised  of  said 
property  in  fee  simple.  To  have  and  to  hold  the  said  remain* 
der  in  said  property  to  the  said  issue  of  my  said  daughter ;  if 
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such  issue  consist  of  one  person  only,  to  him  or  her,  his  or  her 
heirs  and  assigns  forever  ;  but  if  such  issue  consist  of  several 
persons,  to  have  and  to  hold  the  same  to  them,  their  heirs  and 
assigns  forever,  in  the  proportions  above  provided  for. 

And  whereas,  in  the  preceding  devise  I  have  given  a  life  es- 
tate to  my  said  daughter  Eliza,  in  the  property  therein  devised, 
and  declared  my  intention  to  be,  that  the  same  shall  enure  to 
her  sole  and  separate  use  during  her  life,  which  intention  may 
be  defeated  unless  I  appoint  a  trustee  to  take  charge  of  said 
property  during  the  life  of  my  said  daughter,  and  thereby  se- 
cure its  enjoyment  to  her  for  her  own  separate  use,  free  from 
all  claims  and  liabilities  to  which  it  might  otherwise  be  subject ; 
and  whereas,  I  consider  the  said  John  McGillis,  the  husband  of 
my  said  daughter,  to  be  a  suitable  and  the  most  proper  person 
to  be  appointed  a  trustee  for  the  purpose  aforesaid,  I  do  there- 
fore hereby  constitute  and  appoint  him  a  trustee  for  my  said 
daughter,  to  take  possession  of  all  and  singular  the  property 
above  devised  to  her,  and  to  receive  the  rents,  issues,  interests 
and  profits  thereof,  and  to  apply  the  same  to  the  use  of  my  said 
daughter,  during  her  natural  life,  in  such  manner  as  she  shall 
direct ;  and  in  case  any  of  the  principal  of  the  securities  for 
the  payment  of  money  included  in  the  preceding  devise,  shall 
be  paid  to  the  said  trustee  during  the  life  of  my  said  daughter, 
or  if  he  survives  her,  during  bis  life,  he  shall  reinvest  the  same 
in  as  safe  and  secure  a  manner  as  the  same  was  invested,  prior 
to  such  payment,  and  the  same  shall  after  such  reinvestment  be 
held  subject  to  the  same  trusts  as  before* 

Second.  I  give  and  bequeath  to  my  said  son-in-law,  John 
McGillis,  my  wardrobe  or  wearing  apparel ;  also  all  articles 
intended  for  my  personal  use  contained  in  my  inner  office  at 
Caldwell,  on  Lake  George,  together  with  my  skiff  or  small  boat 
called  the  Emerald,  used  on  said  lake,  with  its  appendages,  to 
have  and  to  hold  the  same  to  the  said  John  McGillis,  as  his  ab- 
solute property. 

Third.  I  give  and  bequeath  to  William  Hugh  Caldwell,  son 
of  my  said  daughter  Eliza,  my  gold  snuff  bor  and  gold  watch, 
and  my  silver  shaving  box. 
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Fwurtk*  I  give  and  bequeath  to  T.  Romeyn  Beck,  my  fur 
coat  and  gold  beaded  cane. 

Fifth,  I  give,  devise  and  bequeath  to  Helen  Louisa  Beck, 
daughter  of  T.  Romeyn  Beck,  the  following  described  property : 
a  lot  and  the  buildings  thereon,  situated  on  the  east  side  of 
Market-street,  in  the  city  of  Albany,  between  Hamilton-street 
and  the  old  watering  place,  as  now  in  the  occupation  of  Wil- 
liam Radley  and  Jacob  Newburgh,  together  with  the  right  of 
dockage  and  wharfage  attached  to  said  lot,  and  all  rents  due 
for  said  property  remaining  unpaid  at  my  decease ;  also  the 
rent  and  reversion  of  a  certain  farm,  being  number  one  hundred 
and  fifty-two  (152),  in  Kingsborougb  patent,  Fulton  county, 
and  state  aforesaid,  containing  about  one  hundred  acres,  origi- 
nally leased  by  James  Caldwell  to  John  Grant,  in  perpetuity, 
at  eight  dollars  per  annum ;  also  the  rent  and  reversion  of 
another  form,  number  two  hundred  and  fourteen  (214),  iu  the 
patent  and  county,  aforesaid,  containing  about  two  hundred  and 
sixty-seven  acres,  originally  leased  to  John  Ryan,  in  perpetuity, 
at  forty-three  dollars  and  twenty-five  cents  per  annum;  also 
the  rent  and  reversion  of  another  farm,  number  one  hundred 
and  seventy-two  (172),  in  the  patent  and  county  aforesaid,  con- 
taining about  one  hundred  acres,  originally  leased  to  said  Ryan, 
in  perpetuity,  at  fifteen  dollars  aud  seventy-five  cents  per  annum ; 
also  the  rent  and  reversion  of  another  farm,  numbered  two 
hundred  and  forty-one  (241),  in  said  patent  and  county,  con- 
taining about  one  hundred  and  fifty-five  acres,  originally  leased 
to  said  Ryan,  in  perpetuity,  at  twenty-five  dollars  and  seventy- 
five  cents  per  annum ;  also  pews  numbered  one  hundred  and 
thirty-three  (133)  and  one  hundred  and  thirty-four  (134),  in 
the  First  Presbyterian  Church  in  the  city  of  Albany,  the  for- 
mer being  a  free  pew,  and  the  latter  subject  to  a  rent  of  thirty 
dollars  per  year ;  to  have  and  to  hold  the  same  to  the  said 
Helen  Louisa  Beck,  her  heirs  and  assigns  forever. 

Sixth.  I  give,  devise  and  bequeath  to  Catharine  Elizabeth, 
daughter  of  T.  Romeyn  Beck,  and  wife  of  Pierre  Van  CorU 
landt,  the  following  described  property :  a  lot  and  the  buildings 
thereon,  situate,  lying  and  being  on  the  east  side  of  Market- 
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street,  in  said  city  of  Albany,  between  Hamilton-street  and  the 
old  watering  place,  as  occupied  by  Samuel  W.  Larcber  and 
Patrick  Toole,  together  with  the  right  of  dockage  and  wharfage 
attached  to  said  lot;  and  also  the  rent  and  reversion  of  a  cer- 
tain lease  to  the  said  Patrick  Toole,  for  a  part  of  said  lot,  and 
all  rents  on  said  property  remaining  unpaid  at  the  time  of  my 
decease ;  also  the  rent  and  reversion  of  a  certain  farm,  situate, 
lying  and  being  in  the  town  of  Hartford,  Washington  county, 
and  state  aforesaid,  originally  leased  to  John  Simpson,  in  per- 
petuity, and  now  in  the  possession  of  Stephen  Murrell,  at  an 
annual  rent  of  eighty  dollars ;  also  pew  numbered  ninety-five 
(95),  in  St.  Peter's  Church  in  the  city  of  Albany ;  to  have  and 
to  hold  the  same  to  the  said  Catharine  Elizabeth,  her  heirs  or 
assigns  forever. 

Seventh.  And  I  do  hereby  nominate  and  appoint  my  said 
daughter,  Eliza  McGillis,  executrix,  and  my  son-in-law,  John 
McGillis,  above  named,  Theodric  Romeyn  Beck,  of  thfe  city  of 
Albany,  and  Pierre  Tan  Cortlandt,  Jr.  of  the  county  of  West- 
chester, and  state  aforesaid,  executors  of  this  my  last  will  and 
testament" 

The  codicil  was  as  follows : 

"I  give,  devise  and  bequeath  to  my  daughter  Eliza,  the  wife 
of  John  McGillis,  named  in  my  aforesaid  will,  an  island  situated 
in  Lake  George,  in  the  town  of  Bolton,  in  the  county  of  War- 
ren, known  as  Green  Island.  I  also  give,  devise  and  bequeath 
to  my  said  daughter  Eliza,  all  bonds  and  mortgages  for  sales 
already  made,  or  which  may  be  hereafter  made  by  me  for  lands 
in  the  county  of  Warren. 

All  the  rest,  residue  and  remainder  of  my  real  estate,  situ- 
ate in  the  town  of  Caldwell,  remaining  unsold  at  the  time  of 
my  decease,  and  all  the  back  rents  due  upon  lots  by  me  leased 
in  said  town  of  Caldwell,  and  in  Kennedy's  patent,  I  give, 
devise  and  bequeath  to  my  daughter  Eliza,  the  wife  of  John 
McGillis,  to  Catharine  Elizabeth,  the  wife  of  Pierre  Van  Cort- 
landt, and  to  Helen  Louisa  Beck,  the  daughter  of  Theodric 
Romeyn  Beck,  share  and  share  alike  between  them. 

A 11  the  gifts,  devises  and  bequests  by  this  codicil  made  or  given 
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to  my  said  daughter  Eliza,  the  wife  of  John  McGillis,  to  be 
held  by  her  subject  to  the  like  restrictions  and  limitations,  and 
subject  to  the  same  powers  in  trust,  as  specified  in  my  last  will 
and  testament,  to  which  this  is  a  codicil" 

The  complaint  alledged  that  the  due  execution  of  the  said 
will  and  codicil  were  proved  before  the  surrogate  of  the  county 
of  Albany,  on  the  twenty-second  day  of  May,  in  the  year  1848, 
as  a  will  both  of  real  and  personal  estate,  and  letters  testamen- 
tary thereon  were  granted  to  the  plaintiff,  Theodric  Romeyn 
Beck,  solely,  the  other  executors  therein  named  having  duly 
renounced  or  refused  to  take  upon  themselves  the  execution 
thereof  and  that  he  thereupon  duly  qualified  as  such  executor, 
and  assumed  the  execution  of  the  said  will.  That  the  said  will 
and  codicil  were  also  duly  proved  before  the  surrogate  of  the 
county  of  Warren,  on  or  about  the  seventeenth  day  of  August, 
in  the  year  1848,  as  a  will  of  both  real  and  personal  estate, 
and  duly  recorded  in  the  office  of  the  said  surrogate  accord- 
ingly. That  the  said  William  Caldwell  was  never  married,  and 
died  without  lawful  issue,  leaving  the  following  named  persons 
his  only  lawful  heirs  at  law  and  next  of  kin,  surviving  him,  to 
wit:  The  following  persons,  children  of  his  sister,  Jane  SeweU, 
wife  of  Stephen  SeweU  of  Montreal  aforesaid,  deceased — the 
said  Jane  SeweU  having  departed  this  life  on  or  about  the  19th 
day  of  October,  1847 — namely :  Charlotte,  wife  of  John  Dura- 
ford  of  Toronto,  in  the  province  of  Canada  West ;  Mary,  wife 
of  Charles  Jones  of  the  same  place ;  Augusta,  wife  of  PhUip 
Durnford  of  Montreal,  in  the  province  of  Canada  East ;  Jane 
Ann  Jamieson,  widow  of  John  Jamieson,  residing  in  Edinburgh, 
Scotland ;  the  plaintiff,  Edward  Quincy  SeweU,  of  Sotel  in  the 
said  province  of  Canada  East,  and  Stephen  Charles  SeweU,  of 
Montreal  aforesaid  ;  and  that  aU  the  said  persons  are,  and  were 
at  the  time  of  the  death  of  the  said  William  Caldwell,  aliens 
and  subjects  of  the  crown  of  Great  Britain  .and  Ireland,  and 
resident  in  the  dominions  of  the  said  crown.  Also  the  follow- 
ing persons:  Catharine  Elizabeth  Beck,  now  the  wife  of  Pierre 
Tan  Cortlandt  of  the  county  of  Westchester,  in  the  state  of 
New- York,  and  Helen  Louisa  Beck  of  the  city  of  Albany ;  the 
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said  Catharine  Elizabeth  and  Helen  Louisa  being  the  only 
children  of  the  plaintiff,  Theodric  Romeyn  Beck  and  his  late 
wife  Harriet,  now  deceased,  who  was  a  sister  of  the  said  Wil- 
liam Caldwell  deceased.  And  also  Jaines  Caldwell  Low,  the 
only  child  of  Ann  Maria  Low  deceased,  who  was  tlie  wife  of 
James  Low,  late  of  the  city  of  Albany,  deceased,  and  a  sister 
of  the  said  William  Caldwell,  deceased.  That  the  said  James 
C.  Low,  when  last  heard  from  by  the  plaintiffs,  was  a  soldier 
in  tlie  army  of  the  United  States,  serving  in  Lower  California, 
in  the  regiment  commanded  by  Col.  Stevenson.  That  Eliza, 
the  wife  of  John  McGillis,  one  of  the  devisees  and  legatees  of 
the  said  William  Caldwell,  was  born  in  the  city  of  Albany,  on 
or  about  the  24th  day  of  September,  in  the  year  1820 ;  and  oil 
or  about  the  17th  day  of  May,  in  the  year  183d,  being  resident 
at  Montreal,  in  the  then  province  of  Lower  Canada,  now 
Canada  East,  intermarried  with  the  said  John  McGillis,  who 
then  was  and  has  ever  since  remained  and  now  is  an  alien 
from  the  government  of  the  United  States,  and  a  subject  of  the 
queen  of  the  United  Kingdom  of  Great  Britain  and  Ireland. 
That  the  said  John  McGillis  and  Eliza  his  wife,  have  issue  of 
their  said  marriage  now  living,  and  all  born  in  the  said  prov- 
ince of  Lower  Ganada  or  Canada  East,  all  of  whom  were  at 
the  time  of  the  death  of  the  said  William  Caldwell,  and  still 
are  aliens  as  aforesaid,  and  are  all  infants,  under  the  age  of 
fourteen  years,  to  wit:  Mary  Charlotte  McGillis,  William  Hugh 
GaldweU  McGillis,  John  McGillis,  Elizabeth  McGillis,  and 
Reginald  McGillis. 

The  complaint  further  stated  that  an  act  was  passed  by  the 
legislature  of  the  state  of  New- York  on  the  sixth  day  of  March, 
1830,  entitled  "  an  act  for  the  relief  of  Charlotte  Sewell  and 
others,"  which  act  is  in  the  words  following :  "  §  1.  Charlotte 
Sewell,  Augusta  Sewell,  Mary  Sewell,  Edward  Quiney  Sewell, 
Stephen  Charles  Sewell,  and  Jane  Ann  Sewell,  now  residing 
in  the  city  of  Montreal,  in  Lower  Canada,  grandchildren  of 
James  Caldwell,  late  of  the  city  of  Albany,  deceased,  shall  be, 
aad  they  are  hereby  entitled  to  take  and  hold  any  real  estate 
in  this  state,  to  them  devised  by  the  said  James  Caldwell,  and 


1850.]  IN  THE  SUPREME  COURT.  43 


Beck  v.  HcGillt*. 


any  real  estate  that  may  hereafter  be  devised  to  them  by  any 
child  or  grandchild  of  the  said  James  Caldwell,  or  descend  or 
oome  to  them  from  any  such  child  or  grandchild  of  the  said 
James  Caldwell,  in  like  manner,  to  the  same  extent,  and  with 
the  like  effect,  as  they  would  have  taken  or  might  or  could  take 
the  same,  if  they  had  been  or  were  native  citizens  of  this  state  ; 
and  that  the  estate  and  interest  the  people 'of  this  state  have, 
could  or  might  have,  to  the  said  real  estate  so  devised  to  the 
said  Charlotte  Sewell,  Augusta  Sewell,  Mary  Sewell,  Edward 
Quincy  Sewell,  Stephen  Charles  Sewell,  and  Jane  Ann  Sewell, 
by  the  said  James  Caldwell,  is  hereby  released  to  and  vested  in 
them,  the  said  Charlotte  Sewell,  Augusta  Sewell,  Mary  SewelL 
Edward  Quincy  Sewell,  Stephen  Charles  Sewell,  and  Jane 
Ann  Sewell,  respectively  in  the  manner,  to  the  extent,  and  with 
the  effect  aforesaid." 

The  complaint  then  alledged  that  various  questions  had 
arisen  as  to  the  true  intent  and  meaning  of  different  parts  of 
the  said  will  and  codicil,  and  the  legal  effect  of  various  provis- 
ions therein  contained  in  connection  with  certain  acts  of  the 
testator  after  the  making  of  the  said  will,  which  it  was  impor- 
tant should  be  judicially  determined,  and  which  all  parties 
interested  were  desirous  should  be  determined  by  the  judgment 
of  this  court  without  delay.  That  some  of  the  said  questions 
on  which  it  is  so  deemed  important  to  obtain  the  decision  and 
judgment  of  this  court,  and  the  facts  relating  to  them  respect- 
ively, were  as  follows : 

u  Firstly — The  said  plaintiffs  state  that  they  are  informed 
and  believe  that  the  lot  devised  by  the  testator  to  the  said  Eliza 
McGillis  subject  to  the  limitations  and  provisions  specified  in 
bis  said  will  and  therein  described  as  a  lot  in  the  city  of  Albany 
"in  what  was  formerly  called  the  Colonic,  on  the  west  side  of 
Broadway,  which  lot  was  formerly  occupied  as  a  garden,  and 
under  lease  to  Andrew  Kirk,"  was  sold  by  the  testator  after 
making  his  said  will  and  conveyed  by  deed  bearing  date  on  or 
about  the  seventh  day  of  February,  in  the  year  1848,  to  the 
said  Andrew  Kirk,  and  that  the  testator  took  back  from  tb4 
said  Andrew  Kirk  his  bond  for  the  entire  purchase  money,  being 
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three  thousand  dollars  with  interest  thereon,  together  with  a 
mortgage  on  the  said  premises  to  secure  the  payment  of  the 
purchase  money,  which  bond  and  mortgage  the  testator  held  at 
the  time  of  his  death,  and  on  which  the  sum  of  three  thousand 
dollars  then  remained  unpaid  for  principal,  with  interest  from 
the  day  of  the  date  thereof.  And  these  plaintiffs  further  state 
that  a  question  has  been  raised  on  the  claim  of  the  devisees  of 
the  said  lot,  which  they  are  advised  is  doubtful,  whether  the 
iuterest  of  the  said  William  Caldwell  in  the  said  lot  by  virtue 
of  the  said  mortgage,  at  the  time  of  his  death,  did  not  pass  to 
the  devisees  thereof,  under  the  terms  of  his  will  ?  and  also,  if 
the  interest  of  the  said  William  Caldwell  as  such  mortgagee 
did  not  pass  by  the  said  devise,  whether  the  said  bond  and 
mortgage  of  the  said  Andrew  Kirk  did  or  did  not  pass  under 
the  devise  in  the  said  will  to  his  daughter  Eliza,  of  all  moneys 
that  he  should  die  possessed  of,  or  whether  the  same  are  undis- 
posed of  by  the  said  will  ? 

Secondly — The  said  plaintiffs  state  that  they  are  informed 
and  believe  that  the  testator  having  given  by  his  will  to  his 
said  daughter  as  therein  mentioned,  a  certain  bond  executed 
by  Jesse  Buel,  of  the  said  city  of  Albany,  together  with  the 
mortgage  accompanying  the  same,  subsequently  to  the  making 
of  the  said  will,  foreclosed  the  said  mortgage  under  the  statute, 
and  the  mortgaged  premises  were  sold  on  or  about  the  fourth 
day  of  January,  1847,  and  purchased  by  William  Smith  of  the 
said  city,  who  gave  his  bond  to  the  said  testator  for  the  pur- 
chase money  of  two  thousand  five  hundred  dollars,  bearing  date 
the  said  fourth  day  of  January,  1847,  together  with  a  mortgage 
on  the  said  premises  of  the  same  date  to  secure  the  payment 
of  the  said  bond,  which  bond  and  mortgage  the  testator  held 
at  the 'time  of  his  death,  and  on  which  the  sum  of  two  thou- 
sand five  hundred  dollars  was  then  unpaid  for  principal  with 
interest  from  the  fourth  day  of  January,  1848. 

That  among  the  papers  of  the  said  testator  in  his  possession 
at  the  time  of  bis  death,  one  was  found  in  his  own  hand-writing, 
bearing  date  the  fourth  day  of  January,  1847,  in  the  words  fol- 
lowing: 
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"On  the  fourth  of  January,  1847,  was  foreclosed  the  mort- 
gage of  Jesse  Buel  and  bought  by  his  brother-in-law  William 
Smith,  whose  bond  and  mortgage  on  the  same  premises  I  took 
for  2600  dollars,  payable  in  three  years ;  this  is  only  a  renewal 
of  Jesse  Duel's  mortgage,  a  continuation,  and  by  my  will  is  to 
go  to  my  daughter  Eliza  McGillis. 

Albany,  4th  January,  1847. 

(Signed)  Wm.  Caldwell." 

And  a  question  arises  upon  a  claim  on  behalf  of  the  said 
Eliza  McGillis,  whether  under  the  circumstances  herein  stated 
the  said  bond  and  mortgage  so  given  by  the  said  Wm.  Smith 
passed  to  the  devisees  under  the  devise  in  the  said  will  of  the 
bond  and  mortgage  of  Jesse  Buel  ?  and  also  whether  the  same 
passed  under  the  devise  to  the  said  Eliza,  of  all  the  moneys 
that  the  said  Wm.  Caldwell  should  die  possessed  of,  or  whether 
the  same  are  undisposed  of  by  the  said  will? 

Thirdly — These  plaintiffs  state  that  they  have  been  informed 
and  believe  that  the  testator  having  by  the  fifth  clause  of  his 
will  devised  to  his  niece,  the  said  Helen  Louisa  Beck,  "  a  lot 
and  the  buildings  thereon,  situated  on  the  east  side  of  Market- 
street,  in  the  city  of  Albany,"  as  therein  particularly  mentioned, 
and  by  the  sixth  clause  of  his  said  will  having  devised  to  his 
niece  Catharine  Elizabeth,  daughter  of  T.  Romeyn  Beck,  and 
wife  of  Pierre  Van  Cortlandt,  another  "  lot  and  the  buildings 
thereon,  situate,  lying  and  being  on  the  east  side  of  Market- 
street,  in  said  city  of  Albany,"  the  buildings  on  both  of  the 
said  lots  in  the  month  of  February,  1848,  were  destroyed  by 
fire,  each  of  them  being  at  the  time  insured  by  the  Albany  In* 
surance  Company  for  the  sum  of  nine  hundred  dollars,  that  the 
amount  of  the  insurance  was  not  payable  until  sixty  days  after 
proof  of  the  loss,  and  had  not  become  due  at  the  time  of  the 
testator's  death — that  shortly  before  his  death  and  on  the  3lst 
day  of  March,  1848,  the  said  testator  by  deed  conveyed  the  lot 
so  devised  to  Helen  Louisa  Beck  to  the  said  Catharine  Eliza- 
beth Van  Cortlandt,  and  by  another  deed  of  the  same  date 
conveyed  the  lot  so  devised  to  the  said  Catharine  Elizabeth 
Tan  Cortlandt  to  the  said  Helen  Louisa  Beck ;  the  execution 
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of  which  deeds  was  duly  acknowledged  by  the  said  testator, 
and  the  same  are  now  ready  to  be  produced  as  this  court  shall 
direct.  And  a  question  arises  upon  the  claims  of  the  said  Eliza 
McGiliis  on  one  part,  and  the  said  Helen  Louisa  Beck  and  the 
said  Catharine  Elizabeth  Tan  Cortlandt  respectively,  on  the 
other  part,  whether  the  said  money  so  due  from  the  said  insu- 
rance company  for  the  destruction  of  the  buildings  on  the  said 
lots,  respectively  belong  to  the  said  Helen  Louisa  and  Catharine 
Elizabeth,  by  virtue  of  the  aforesaid  conveyances  to  them  of 
the  lots  upon  which  the  said  buildings  were  erected,  or  whether 
the  same  passed  under  the  aforesaid  devise  of  all  the  moneys 
that  the  said  testator  should  die  possessed  of;  and  a  further 
question  is  hereby  submitted  by  the  said  plaintiffs  whether  the 
said  insurance  moneys  are  disposed  of  in  any  manner  by  the 
said  will,  and  whether  they  are  not  to  be  distributed  to  the  next 
of  kin  of  the  said  Wm.  Caldwell. 

Fourthly — And  these  plaintiffs  further  state  that  they  are 
informed  and  believe  that  at  the  time  of  the  death  of  the  said 
William  Caldwell,  one  Patrick  Toole  was  indebted  to  him  in 
the  sum  of  sixty-two  dollars  fifty  cents,  for  rent  of  part  of  the 
premises  so  conveyed  to  the  said  Catharine  Elizabeth  Tan 
Cortlandt  and  Helen  Louisa  Beck,  which  amount  has  since 
been  paid  by  said  Toole  to  the  plaintiff,  Theodric  Romeyn 
Beck,  as  executor  as  aforesaid.  And  a  question  arises  upon  the 
claim  of  the  said  John  McGiliis  and  Eliza  his  wife,  whether 
the  said  sum  of  sixty-two  dollars  and  fifty  cents  has  not  also 
passed  under  the  said  general  bequest  "of  all  moneys"  that 
the  testator  should  die  possessed  of,  or  whether  the  said  sum 
was  not  disposed  of  by  the  said  will  of  the  testator  and  is  to  be 
distributed  according  to  law. 

Fifthly— By  the  first  clause  of  the  codicil  to  the  will  the 
testator  gave,  devised  and  bequeathed  to  his  said  daughter 
Eliza  McGiliis  all  bonds  and  mortgages  for  sales  then  already 
made,  or  which  might  thereafter  be  made  by  him  for  lands  in 
the  county  of  Warren — and  these  plaintiffs  state  that  they  are 
informed  and  believe  that  the  testator  before  his  death,  and 
both  before  and  after  making  his  said  will  had  agreed  by  a» 
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tract  to  aell  sundry  parcels  of  land  in  said  county,  but  deeds 
had  not  been  executed  in  fulfilment  of  such  contracts,  or  any 
securities  taken  by  the  testator  for  the  consideration  money — 
and  these  plaintiffs  are  advised  that  a  doubt  exists  whether 
these  contracts  pass  under  the  said  clause  in  the  codicil  above 
referred  to,  or  whether  the  land  contracted  to  be  sold  passes  to 
the  devisees  or  heirs  at  law,  subject  to  the  execution  of  the 
contracts,  and  the  moneys  due  on  the  said  contracts  belong  to 
the  said  executor  to  be  distributed  to  the  next  of  kin. 

Sixthly— The  said  John  McGillis  and  all  his  children  and 
those  of  his  said  wife  being  aliens  to  the  government  of  the 
United  States  as  before  stated,  these  plaintiffs  are  advised  that 
a  question  arises  whether  the  devise  to  the  said  John  McGillis 
if  lie  survive  his  said  wife  of  a  life  estate  in  the  real  estate  de- 
vised to  his  said  wife,  as  mentioned  in  the  first  section  of  the 
said  will  and  in  the  codicil  thereto,  and  the  devise  of  the  re* 
niainder  in  said  property  to  the  lawful  issue  of  the  said  Elisa 
McGillis,  living  at  the  time  of  her  death  as  mentioned  in  the 
said  will  and  codicil  are  void,  and  whether  the  fee  simple  in  all 
the  said  property  and  estate  has  vested  in  the  heirs  at  law  of 
the  said  testator,  subject  to  a  life  estate  therein  of  the  said 
Eliza  McGillis  only. 

Seventhly — These  plaintiffs  are  advised  that  a  question  arises 
upon  the  terms  of  the  said  will,  whether  any  trust  whatever  is 
legally  created  by  the  directions  therein  contained  in  relation 
to  a  trustee  to  take  charge  of  the  property  therein  devised  to 
the  said  Eliza  McGillis,  and  whether  if  there  be  such  a  trust, 
the  said  John  McGillis,  the  husband  of  the  said  Eliza,  is  by 
law  incapable  of  executing  the  same  by  reason  of  his  being  an 
alien  and  resident  out  of  the  jurisdiction  of  this  court,  and  if 
there  be  a  legal  trust  and  the  said  John  McGillis  is  incapable 
of  executing  the  same,  whether  this  court  has  power  to  appoint 
a  trustee  in  his  place,  and  if  there  be  no  legal  trust,  whether  it 
is  the  duty  of  the  executor  under  the  said  will  to  take  charge 
of  and  invest  the  personal  property  devised  to  the  said  Eliza 
during  her  life,  and  pay  over  the  income  thereof  to  her  or  apply 
the  same  to  her  use. 
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And  these  plaintiffs  further  state  that  they  believe  it  to  be 
important  to  the  due  and  speedy  administration  of  the  estate 
and  effects  of  the  said  William  Caldwell,  deceased,  by  the  said 
plaintiff,  Theodric  Romeyn  Beck,  as  executor  as  aforesaid,  and 
to  the  devisees  and  legatees  named  in  his  said  will  and  codicil 
and  to  his  heirs  at  law  and  next  of  kin,  that  the  several  matters 
aforesaid  in  regard  to  the  said  estate  as  to  which  doubts  exist 
or  questions  have  arisen,  and  all  other  matters  in  regard  thereto 
in  reference  to  which  any  questions  or  doubts  as  to  the  rights 
of  any  party  in  interest  may  exist  should  be  judicially  deter- 
mined by  this  court  at  this  time,  and  such  direction,  decree  and 
judgment  be  thereupon  made  and  given  as  may  finally  settle 
and  determine  the  rights  of  all  parties  in  interest  in  and  to  the 
estate  and  property  of  which  the  said  William  Caldwell  died 
seised  or  possessed,  and  in  and  to  every  part  thereof.  And  for 
that  purpose  the  said  Edward  Q,.  Sewell,  one  of  the  said  testa- 
tor's nephews,  and  one  of  his  said  heirs  at  law  and  next  of  kin, 
is  a  party  plaintiff  hereto,  and  as  well  as  the  said  Theodric 
Romeyn  Beck  as  executor  as  aforesaid,  presents  to  this  court 
the  several  matters  and  questions  aforesaid,  and  asks  the  relief 
hereinafter  prayed  for." 

The  prayer  of  the  complaint  was  that  this  court  would  by 
its  decree,  determination  or  judgment,  give  all  necessary  and 
proper  directions  for  the  due  administration  of  the  estate  of  the 
said  William  Caldwell,  deceased,  in  regard  to  the  several  par- 
ticulars hereinbefore  referred  to,  and  in  regard  to  any  other 
questions  which  might  be  raised  by  any  of  the  parties,  and 
for  the  passing  and  settling  the  accounts  of  the  said  estate 
from  time  to  time,  and  if  it  be  necessary  and  proper,  that  the 
court  would  appoint  a  trustee  to  take  charge  of  the  real  and 
personal  estate,  or  either,  devised  and  bequeathed  to  the  said 
Eliza  McGillis,  during  her  natural  life,  with  all  proper  direc- 
tions as  to  the  execution  of  his  trust,  and  would  also  adjudge 
and  determine  whether  the  devise  of  a  life  estate  in  the  said 
property  to  the  said  John  McGillis  in  case  he  should  survive  his 
said  wife,  and  the  remainder  to  the  children  of  the  said  Eliza 
McGillis,  was  or  was  not  void,  and  if  void  whether  the  estate 
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ia  reminder  in  the  said  real  estate  had  vested  ia  the  heirs  at 
law  of  the  said  testator,  subject  only  to  the  life  estate  of  the 
said  Eliza  McGiltis  therein,  and  for  general  relief. 

/.  V.  L.  Pmyit,  for  the  plaintiff* 

/.  C  Spencer,  for  the  defendant*  John  McGUlis  and  wife. 

J.  BAoades,  for  infant  children  of  MctSilUs  and  wife. 

5.  Stevens,  for  James  C,  Low. 

W.  Parmelee,  for  the  other  heirs  at  lav  of  the  testator. 

Hahris,  J.  In  the  examination  of  the  questions  which  this 
case  presents,  I  propose  jgrsl,  to  determine  the  capacity  of  the 
defendants  McGillis  and  wife,  and  their  children,  the  principal 
objects  of  the  testator's  bounty,  to  take  under  the  will,  and  Men 
to  examine  the  provisions  of  the  will,  and  ascertain  its  legal 
effect,  in  reference  to  such  capacity. 

1.  As  to  the  capacity  of  McGillis  and  wife  and  their  children 
to  take  under  the  will.  Mrs,  McGUlis  was  born  a  citizen  of 
the  United  States,  While  yet  a  minor  she  intermarried  with  a 
subject  of  Great  Britain,  but  neither  her  marriage  nor  her  rest- 
dence  in  a  foreign  country  constitutes  her  an  alien.  Whether, 
indeed,  a  citizen  can,  by  any  mere  act  of  hk  own,  dissolve  his 
native  allegiance  and  become  an  alien,  is  not  definitively  settled 
ia  this  country.  The  question  has  been  regarded  as  one  of 
much  difficulty  as  well  as  delicacy,  and,  though  frequently  die- 
cussed  before  the  supreme  court  of  the  United  States,  ii  has 
never,  I  believe,  been  regarded  as  the  leading  point  in  the  case 
presented,  so  as  to  call  for  the  judgment  of  the  court.  But  H 
has  been  decided  by  that  court,  that  the  marriage  of  a  feme 
sole  with  an  alien  husband,  does  not  produce  a  dissolution  of 
her  native  allegiance.  (Shanks  v.  Dupo*U,  3  Peters,  2tSL) 
The  converse  of  this  proposition  has  been  held  in  this  stem, 
where  an  alien  widow  claimed  to  be  endowed  of  tha  lands  af 
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her  deceased  husband,  who  was  a  citizen.  (Kelly  v.  Hatrison, 
2  John.  Cos.  29.  Mick  v.  Mick,  10  Wend.  379.)  There  is, 
therefore,  no  obstacle  in  the  way  of  Mrs.  McGillis  taking  as  a 
devisee  under  the  will. 

But  in  respect  to  the  husband,  and  the  children  of  the  mar- 
riage, it  is  otherwise.  They  were  at  the  time  of  the  testator's 
death,  aliens,  and,  of  course,  incapable  of  taking  by  devise, 
any  interest  in  real  property.  (2  R.  8.  57,  §  4.)  The  statute 
declares,  that  the  interest  so  devised  shall  descend  to  the  heirs 
at  law  of  the  testator.  But  this  disability  does  not  extend  to 
personal  property.  There  is  nothing  to  prevent  these  parties 
from  taking  the  benefit  of  the  provisions  of  the  will  in  their 
behalf,  as  legatees. 

2.  We  are  next  to  examine  the  provisions  of  the  will  itself, 
with  a  view  to  determine  their  legal  effect.  And  here  the  first 
question  relates  to  the  character  of  the  devise  to  Mrs.  McGillis. 
Subject  to  the  "limitations  and  powers  in  trust  tlterein  ex- 
pressed? the  testator  gives  to  her  certain  real  and  personal 
property  specified  in  the  first  clause  of  the  will,  for  her  sole  and 
separate  use,  during  her  natural  life ;  and  then,  apprehensive 
that  his  declared  purpose  of  giving  his  daughter  such  life  estate 
might  otherwise  be  defeated,  he  appointed  her  husband  a  trustee 
"  to  take  possession  of  all  and  singular  the  property  devised  to 
her,  and  to  receive  the  rents,  issues,  interests  and  profits  thereof, 
and  to  apply  the  same  to  her  use,  during  her  natural  life,  as  she 
should  direct/'  What  is  the  eflfect  of  this  provision  ?  Does  it 
vest  the  legal  estate,  during  the  life  of  Mrs.  McGillis,  in  her,  or 
in  her  husband  in  trust  for  her?  If  in  her,  is  the  authority  to 
receive  the  rents,  &c.  valid,  as  a  power  in  trust  merely  ?  There 
are  no  words  in  the  will  indicating  an  intention,  or  which  can 
have  the  eflfect,  of  creating  a  trust  estate.  On  the  contrary, 
the  obvious  purpose  of  the  testator  was,  to  vest  the  title  in  his 
daughter,  and,  so  far  as  consistent  with  her  situation  as  a 
feme  covert,  to  subject  the  property  to  her  control.  Hence  the 
unequivocal  terms  employed :  "  I  give,  devise  and  bequeath  to 
my  daughter  Eliza,"  "To  have  and  to  bold  all  and  singular 
the  property  both  real  and  personal  above  described  to  my  said 
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daughter  Eliza :"  "  Whereas  in  the  preceding  devise  I  have 
given  a  life  estate  to  my  said  daughter  Eliza."  On  the  other 
hand,  there  are  no  words  indicating  an  intention  to  vest  any 
title  in  the  husband.  His  object,  on  appointing  a  trustee,  the 
testator  declares  to  be,  that  he  may  "thereby  secure  to  his 
daughter  the  enjoyment  of  the  property,  free  from  all  claims 
and  liabilities  to  which  it  might  otherwise  be  subject."  For 
this  reason,  he  proposes  to  appoint  a  trustee,  not  to  take  the 
legal  title,  but  "  to  take  charge  of  the  property  /'  "  to  receive 
the  rents,  &a  and  to  apply  the  same  as  his  daughter  should 
direct. 

Nor  do  I  think  a  valid  power  in  trust  was  created.  The 
legal  title  being  by  the  devise  vested  in  Mrs.  McGillis  for  life, 
it  carried  with  it,  as  a  necessary  incident,  the  right  to  collect 
the  rents  and  profits.  If  it  were  not  so,  the  wife  would  hold 
the  legal  title  in  trust  for  her  husband  to  collect  the  rents  as 
trustee  for  her.  This  would  be  absurd.  Indeed,  I  understand 
it  to  be  an  invariable  rule,  that  a  seisin  of  the  legal  estate,  and 
the  legal  right  to  receive  the  rents  and  profits,  are  inseparable. 
A  devise  of  the  legal  estate  carries  with  it,  by  necessary  impli- 
cation, the  right  to  the  rents  add  ptufcto.  (  Wood  v.  Wood,  5 
Paige,  596.  Knight  v.  Wetherwas,7  UA&L)  On  the  other 
hand,  a  devise  of  the  rents  and  profits  of  land  is  a  derive  oi 
the  land  itself.  (4  Kent,  536.)  My  conclusion,  therefore  i*, 
that  Mrs.  McGilhs,  under  the  first  clause  of  the  trill,  took  a 
life  estate  in  the  property  specified,  in  her  own  right,  and 
that  no  valid  trust,  or  power  in  trust,  was  vested  in  the 
husband. 

I  think  it  very  clear,  too,  that  Mrs.  McGillis  took  an  absolute 
life  estate  in  the  property  given  her  by  the  codicil  She  was  to 
hold  the  gifts,  devises  and  bequests  made,  or  given  to  her  by 
the  codicil,  subject  to  the  same  restrictions,  limitations  and 
powers  in  trust,  specified  in  the  will.  It  was,  obviously,  the  in- 
tention of  the  testator  to  connect  these  latter  devises  and  be- 
quests with  those  already  made,  and  to  bring  them  within  the 
provisions  of  the  first  clause  of  the  will.  But  for  their  alien- 
age, the  husband  and  children  would  have  taken  the  sawc 
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Mate  in  the  real  property  devised  to  Mrs.  McGillis  by  the  cod- 
icil, as  they  would  have  taken  had  it  been  included  in  the  first 
clause  of  the  will.  And  as  their  alienage  does  not  affect 
their  right  to  take  personal  property,  they  do  take  under  the 
codicil  the  same  interest  in  the  personal  property  there  be- 
queathed to  Mrs.  McGillis  for  life,  as  they  take  under  the  pro- 
visions of  the  first  clause  of  the  will,  in  the  personal  property 
there  bequeathed, 

Two  other  questions  of  considerable  difficulty  have  been 
raised  in  relation  to  specific  portions  of  the  testator's  estate. 
Each  of  these  questions,  though  they  are  kindred  in  their  char- 
acter, will  require  a  distinct  examination ; 

1.  The  property  described  in  the  will  as  a  lot  in  what  was 
formerly  called  "  the  Colonic,"  on  the  west  side  of  Broadway, 
&c.  and  which  by  the  will  is  devised  to  Mrs.  McGillis,  was,  af- 
ter the  execution  of  the  will  by  the  testator,  sold  by  him.  For 
a  portion  of  the  lot  he  had  received  payment,  and,  for  the  price 
of  the  residue,  he  had  taken  the  bond  of  Mr.  Kirk,  the  pur- 
chaser, for  $3,000,  secured  by  a  mortgage  upon  the  lot,  which 
bond  and  mortgage  was  a  part  of  the  testator's  estate  at  the 
time  of  his  death.  The  question  is,  whether  the  sale  of  the 
lot  was  a  revocation  of  the  devise,  or  whether  the  bond  and 
«mwigftge  taken  for  the  purchase  money,  took  the  place  of  the 
lot?  Upon  this  question  it  might  be  enough  for  me  to  say, 
that  it  has  been  settled  by  a  decision  in  the  late  court  of  chan- 
cery, where  this  precise  question  was  the  only  point  in  judg- 
ment, and  where  it  was  carefully  and  ably  considered.  (See 
Adams  v.  Winne,  7  Paige,  97.)  In  that  case  the  bill  was  fifed 
by  two  daughters  of  the  testator*  who,  by  bis  will,  had  devised 
to  them  certain  real  estate.  After  the  execution  of  the  will* 
the  testator  bad  sold  one  of  the  lots  so  devised,  and  received 
from  the  purchaser  his  bond  and  mortgage  for  the  purchase 
money.  The  daughters  claimed  the  bond  and  mortgage  under 
the  devise  of  the  lot.  They  insisted,  as  it  is  insisted  here,  that 
by  taking  a  mortgage  upon  the  same  lot  for  the  purchase 
money,  simultaneously  with  the  execution  of  the  deed,  the  tes- 
tsAer's  interest  was  not  wholly  divested,  and  therefore,  the  d*- 
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vise  was  not  revoked.  (2  R.  S.  65,  {  47.)  The  chancellor 
held  that  the  sale  of  the  lot,  and  taking  for  the  purchase  money 
a  bond  and  mortgage,  was  such  a  destruction  of  the  specific 
property  devised  as  to  amount  to  a  revocation  of  the  devise. 

But  I  have  been  invited  by  the  ingenious  and  well  con- 
structed  argument  of  the  counsel  for  the  defendants  McGillis 
and  wife,  to  examine  the  question  as  though  it  was  open  for 
adjudication.  Such  examination  has  led  me  to  the  same  con* 
elusion  at  which  the  chancellor  arrived  in  Adams  v.  Winne. 

Previous  to  the  adoption  of  the  revised  statutes,  the  law,  in 
its  strictness,  required  that  the  interest  which  the  testator  had 
in  the  subject  of  the  devise  when  he  made  his  will,  should  re- 
main unchanged  until  his  death.  Any,  the  least  alteration  of 
such  interest,  wrought  a  revocation  of  the  devise.  (  Walton  v. 
Walton,  7  John.  Ch.  271.)  The  effect  of  this  rule  was  in 
many  instances,  to  defeat  the  intention  of  the  testator.  To 
obviate  this  result,  and  "  prevent  a  constructive  repeal  of  the 
statute  of  wills,"  the  legislature  upon  the  recommendation  of 
the  revisers,  changed  the  rule  as  it  had  previously  existed,  m 
three  special  cases.  It  was  declared  by  the  46th  section  of  th» 
act  relating  to  wills,  (2  R.  &  64,)  that  an  agreement  to  sell 
lands  devised  by  a  will  previously  executed,  should  not  he 
deemed  to  be  a  revocation  of  such  previous  devise.  By  the 
next  section,  it  was  declared  that  a  charge  or  incumbrance 
upon  such  land,  created  for  the  purpose  of  securing  the  pay* 
ment  of  moneys,  or  the  performance  of  a  covenant,  should  not 
work  such  revocation :  and  by  the  47th  section  it  was  declared 
in  substance,  that  no  devise  should  be  deemed  to  be  revoked 
by  any  subsequent  act  of  the  testator  which  should  have  the 
effect  to  *her,  but  not  whtMy  to  dfoerf,  his  estate  or  interest 
It  is  under  this  last  provision  of  the  statute,  that  the  learned 
counsel  insists  that  the  devise  should  be  supported.  This  of 
course  depends  upon  the  question,  whether  by  the  transaction 
with  Kirk,  the  estate  t*  interest  of  the  testator  was  wholly  di- 
vested ?  Regarding  this  as  an  open  question,  it  is  by  no  means 
free  of  embarrassment.  The  testator  can  not,  in  an  unquali- 
fied sense  of  the  term,  be  said  to  have  parted  with  all  his  in* 
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terest  in  (he  lot.  There  is  great  force  and  plausibility  in  the 
argument,  that  the  transaction  amounted  to  nothing  more  than 
a  conditional  sale.  It  is  a  familiar  rule  that  when  two  instru- 
ments are  executed,  being  parts  of  the  same  contract,  they  con- 
stitute but  one  act,  and  are  to  be  construed  and  take  effect  to- 
gether. It  is  upon  this  principle  that  it  has  been  decided  that 
where  a  deed  and  a  mortgage  for  the  purchase  money  are  exe- 
cuted simultaneously,  the  wife  of  the  purchaser  is  not  entitled 
to  dower  as  against  a  party  claiming  under  the  mortgage. 
{Stow  v.  Tift,  15  John.  458.  Holbrook  v.  Finney,  4  Mass, 
566.)  But  even  in  the  case  of  dower,  were  the  question  res 
Integra^  I  should  have  considerable  difficulty,  independent  of 
the  equitable  doctrine  which  gives  to  the  vendor  a  lien  for  the 
purchase  money  without  any  mortgage,  in  maintaining  the 
soundness  of  the  positions  established  by  the  decisions.  The 
true  nature  of  the  transaction,  and  the  intent  of  the  parties  is, 
that  the  vendor  shall  divest  himself  of  all  his  title  in  the  prem- 
ises sold,  and  that  it  shall  be  vested  in  the  purchaser.  On 
bis  part  he  becomes  the  debtor  of  the  vendor.  The  one  has 
changed  his  real  property  into  a  debt  The  other  has  become 
invested  with  all  the  rights  which  the  vendor  had,  as  owner  of 
the  property.  As  owner,  he  may  maintain  trespass,  and  defend 
his  possession}  even  as  against  the  mortgagee.  His  interest, 
and  not  that  of  the  mortgagee,  is  liable  to  execution.  He 
alone  can  convey  a  title ;  and  his  conveyance  alone,  will  vest 
an  absolute  title  in  his  grantee,  subject  only  to  be  defeated  by 
enforcing  the  lien  of  the  mortgage ;  all  the  interest  which  the 
vendor  has,  is  the  payment  of  his  debt.  In  England,  the  mort- 
gagee is  considered  as  having  the  legal  title,  and  even  here, 
until  the  adoption  of  the  revised  statutes,  the  mortgagee  might 
treat  the  mortgagor  as  his  tenant,  and  maintain  ejectment  for 
the  recovery  of  the  premises.  "  But  since  the  action  of  eject- 
ment by  the  mortgagee  is  abolished,  a  court  of  law,"  says 
Chancellor  Kent,  (4  Kent,  157,)  "  would  seem  to  have  no  juris- 
diction of  the  mortgagee's  interest  He  is  not  entitled  to  the 
possession,  nor  to  the  rents  and  profits.  He  is  turned  over  en- 
tirely to  the  courts  of  equity."    The  mortgage  is  no  longer  con* 
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ndered  as  conveying  a  title.  All  the  mortgagee  can  do  is,  after 
forfeiture,  to  invest  himself  with  the  legal  title,  by  a  foreclosure 
and  sale.  (Jackson  v.  Myers,  11  Wend.  533.)  In  Phyfe  v. 
Riley,  (15  Id.  248,)  Savage,  Ch.  J.  said,  "in  courts  of  law,  in 
this  state  particularly,  the  mortgagor  is  considered  the  true 
owner  against  all  the  world  except  the  mortgagee :  and  even 
the  mortgagee  has  been  considered  merely  an  incumbrancer, 
until  forfeiture  of  the  condition  by  non-payment  of  the  money. 
Then  and  not  till  then  he  is  considered  as  having  an  interest 
in  the  land."  In  Jackson  v.  WiUard,  (4  John.  41,)  where  the 
doctrine  was  first  settled  in  this  state,  that  the  mortgagee  has 
no  interest  which  is  the  subject  of  a  sale  upon  execution,  Kent, 
Ch.  J.  says,  until  foreclosure,  or  at  least  until  possession  taken, 
the  mortgage  remains  in  the  light  of  a  chose  in  action.  It  is 
but  an  incident  attached  to  the  debt.  In  Jackson  v.  Bronson, 
(19  John.  325,)  the  court  said  :  "  It  is  now  well  settled  that  the 
mortgagee  has  a  mere  chattel  interest.  The  mortgagor  is  con- 
sidered as  the  proprietor  of  the  freehold.  The  mortgage  is 
deemed  a  mere  incident  to  the  bond  or  personal  security  for  the 
debt :  and  the  assignment  of  the  interest  of  the  mortgagee  in 
the  land,  without  an  assignment  of  the  debt,  is  considered  in 
law  as  a  nullity." 

If  this  be  so ;  if  when  the  testator  executed  his  deed  to  Kirk, 
and  took  back  his  bond  for  the  purchase  money,  secured  by  a 
mortgage  upon  the  premises,  he  retained  "  no  interest  in  the 
land  ;"  if  his  mortgage  was  to  be  regarded  "  in  the  light  of  a 
chose  in  action?  as  but  "  an  incident  attached  to  his  debt ;" 
how  can  it  be  said  that  he  was  not  "  wholly  divested"  of  his 
estate  and  interest  in  the  property?  The  reform  in  the  law  re- 
lating to  implied  revocations  was,  undoubtedly,  much  needed. 
Had  the  revisers  applied  to  it  a  still  bolder  hand,  I  am  inclined 
to  think  they  would  have  rendered  a  still  more  valuable  service. 
In  the  case  before  us,  there  is  very  little  reason  to  suppose,  that 
it  was  the  design  of  the  testator,  when  he  converted  the  lot  he 
had  devised  to  Mrs.  McGillis,  into  a  bond  and  mortgage,  that 
the  security  should  take  a  different  direction.  But  it  is  the  of- 
fice of  a  judge  to  declare  the  law,  strictly  and  truly  as  he  finds 
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it  to  be,  and  not  to  amend  or  improve  it.  It  is  not  denied  that, 
but  for  the  provisions  or  the  statute  already  noticed,  the  tran* 
saction  would  have  amounted  to  a  clear  revocation  of  the  de- 
vise. The  effect  of  the  sale  to  Kirk,  as  I  understand  it,  was, 
not  merely  to  alter  but  wholly  to  divest  the  testator's  estate  and 
interest  in  the  subject  of  the  devise.  With  this  view  of  the 
law,  I  am  bound  to  declare,  though  it  may,  as  there  is  reason 
to  fear  it  will,  defeat  the  testator's  purpose,  that  the  conveyance 
of  the  lot  in  the  Colonic  to  Kirk  after  the  will  was  executed, 
was  a  revocation  of  the  devise  of  that  lot  by  the  will,  and  that 
the  bond  and  mortgage  not  having  been  effectually  disposed  of 
by  the  will,  their  proceeds,  when  collected,  will  be  liable  to  dis* 
tribution  according  to  law. 

2.  After  the  execution  of  the  will  the  bond  and  mortgage  against 
Jesse  Buel  was  foreclosed.  Upon  the  foreclosure  sale,  the  prem- 
ises were  purchased  by  William  Smith,  who  executed  a  new 
bond  to  the  testator  for  his  debt,  secured  by  a  new  mortgage 
upon  the  same  premises.  Upon  the  death  of  the  testator,  there 
was  found  among  his  papers,  a  memorandum,  in  his  own  hand- 
writing, declaring  the  Smith  bond  and  mortgage  to  be  but  a 
renewal  of  the  Buel  bond  and  mortgage,  and  that  it  was  his  in* 
tention  that  it  should  pass  to  Mrs.  McGillis  under  his  will.  Has 
this  change  in  the  security  extinguished  the  legacy  ?  or  if  it 
otherwise  would,  can  the  memorandum  of  the  testator,  clearly 
showing  that  it  was  the  intention  of  the  testator  that  it  should 
not  have  this  effect,  save  the  legacy  ?  These  questions  I  pro- 
ceed to  consider : 

Some  confusion  has  arisen  on  this  subject,  from  the  failure 
even  of  elementary  writers,  to  keep  in  view  the  distinction 
which  I  suppose  exists  between  what  is,  strictly,  the  ademption 
of  a  legacy  and  its  satisfaction.  Ademption,  as  I  understand 
the  term,  is  only  predicable  of  a  specific  legacy.  It  takes  place, 
as  the  term  imports,  when  the  thing  which  is  the  subject  of  the 
legacy,  is  taken  away,  so  that  when  the  testator  dies,  though  the 
will  purports  to  bestow  the  legacy,  the  thing  given  is  not  to  be 
found  to  answer  the  bequest.  It  has  been  extinguished,  if  a 
specific  debt,  by  having  been  paid  to  the  testator  himself;  if  an 
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article  of  property,  by  its  sale  or  conversion.  This  is  ademp- 
tion— whether  or  not  it  has  taken  place  is  a  conclusion  of  law, 
and  does  not  depend  upon  the  intention  of  the  testator. 
Whether  or  not  a  particular  legacy  is  a  specific  or  a  general  pe- 
cuniary legacy,  is,  indeed,  very  much  a  question  of  intention. 
It  is  not  always  easy  to  determine  whether  a  testator  intended 
to  give,  to  the  object  of  his  bounty,  a  specific  thing,  as  some 
specified  debt  then  due  to  him,  or  a  general  legacy  to  be  paid 
out  of  such  specified  debt.  In  the  one  case,  the  collection  of 
the  debt  by  the  testator  would  be  an  ademption  of  the  legacy. 
In  the  other,  the  legacy  would  be  a  charge  upon  his  estate  gen- 
erally. Upon  this  subject,  Chancellor  Kent  remarks  that  "  the 
courts  are  so  desirous  of  construing  the  bequest  to  be  general, 
that  if  there  be  the  least  opening  to  imagine  that  the  testator 
meant  to  give  a  sum  of  money,  and  referred  to  a  particular 
fund  only  as  that  out  of  which  he  meant  it  to  be  paid,  it  shall 
be  construed  to  be  a  pecuniary  legacy,  so  that  it  may  not  be 
defeated  by  the  destruction  of  the  security."  ( Walton  v.  Walton, 
above  cited.)  When  this  question  is  settled,  and  it  is  determined 
that  it  was  the  intention  of  the  testator  to  give  a  specific  thing, 
and  not  a  general  legacy,  then  the  intention  of  the  testator  has 
nothing  further  to  do  with  the  question  of  ademption.  This  is 
entirely  a  rule  of  law,  and  the  rule  is,  that  the  legacy  is  extin- 
guished, if  the  thing  given  is  gone. 

Satisfaction,  on  the  other  hand,  is  predicable,  as  well  of  a 
general,  as  a  specific  legacy.  It  takes  place  when  the  testator, 
in  his  lifetime,  becomes  his  own  executor,  and  gives  to  his  leg- 
atee what  he  had  intended  to  give  by  his  will.  Thus  it  may 
happen,  in  respect  to  a  specific  legacy,  that  it  has  been  both 
adeemed  and  satisfied;  adeemed,  because  the  thing  is  gone 
when  the  testator  dies ;  satisfied,  because  the  legatee  has  re- 
ceived it.  And  this,  unlike  that  of  ademption,  is  purely  a  ques- 
tion of  intention.  Upon  this  question,  with  a  view  to  ascertain 
whether,  in  fact  the  testator,  in  making  an  advance  to  his  leg- 
atee, intended  it  as  a  satisfaction,  either  in  toto  or  pro  tanio, 
extrinsic  evidence  is  admissible.  It  is  to  this  class  of  cases 
that  Mr.  Mathews  refers,  when  he  says  "  extrinsic  evidence  is 
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not  only  admissible  to  repel  a  presumptive  ademption,  but  ia 
also  allowed  to  fortify  the  presumption  when  impeached." 
(Mathews?  Pres.  Ev.  140.)  It  is  observable  that  this  writer 
has  here  failed  to  make  the  distinction  which  I  have  supposed 
to  exist  between  the  ademption  and  the  satisfaction  of  a  legacy, 
using  the  term  ademption  when  satisfaction  was  evidently  in- 
tended. (See  Story's  Eq.  i§  1100,  1102,  1111,  1112,  1114. 
Preston  on  Leg.  tit.  Parol  Evidence,  Ademption,  Satisfac- 
tion. Word  on  Leg.  261  to  268,  tit.  Implied  Revocations.)  I 
am  indebted  to  Mr.  Preston's  admirable  treatise  for  the  distinction 
I  have  made  between  the  terms  ademption  and  satisfaction.  I 
adopt  it,  because  it  tends  to  perspicuity.  It  is  necessary  to  say, 
however,  that  this  distinction  has  not  been  observed  by  other 
standard  writers.  Both  Roper  and  Ward  employ  the  term 
ademption  as  applicable  to  both  classes  of  legacies.  They 
treat  of  the  ademption  of  both  pecuniary  and  specific  legacies. 
Judge  Story  also  seems  to  prefer  the  latter  classification.  (§  1111.) 
But  whichever  is  adopted,  the  same  thing  is  intended ;  and  the 
rules  of  evidence  which  I  have  stated  to  be  applicable  to  the 
ademption  and  satisfaction  of  legacies,  are  equally  applicable 
to  the  ademption  of  specific  and  pecuniary  legacies. 

With  these  definitions  and  distinctions  before  us,  the  deter- 
mination of  the  particular  questions  in  hand  is  not  difficult.  If 
there  was  any  doubt  whether  in  giving  to  Mrs.  McGillis  the 
Buel  bond  and  mortgage,  a  specific  or  pecuniary  legacy  was 
intended,  extrinsic  evidence  might  have  been  received  to  ascer- 
tain the  character  of  the  legacy.  But  here  there  is  no  question 
— it  is  plainly  a  specific  legacy.  The  bequest  is  of  that  pecu- 
liar debt,  and  not  of  a  sum  of  money  to  be  paid  out  of  that  debt. 
Had  the  testator  received  payments  upon  the  bond  and  mort- 
gage, such  payments  would  have  constituted  an  ademption  pro 
tanto.  The  balance,  if  he  had  still  retained  the  bond  and  mort- 
gage, when  he  died,  would  have  passed  to  the  legatee.  But 
the  debt  bequeathed  was,  in  fact,  fully  paid  to  the  testator. 
The  bond  and  mortgage  were  satisfied  by  the  foreclosure  sale. 
The  thing  bequeathed  was  gone,  and  the  legacy  was  adeemed. 
The  feet  that  the  same  money  which  satisfied  Btiel's  defy  has 
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been  invested  in  a  new  security  upon  the  same  property,  cannot 
operate  to  save  the  legacy.  Whether  the  testator  was  paid  in 
money  or  a  new  security,  or  whether  such  payment  was  invested 
in  another  bond  and  mortgage,  upon  the  same  or  other  prem- 
ises, cannot  affect  the  right  of  the  parties.  In  either  case,  the 
thing  described  in  the  will,  and  for  which  the  legacy  calls,  no 
longer  exists.  The  legacy  is  therefore  adeemed.  (See  Baker 
v.  Raynor,  5  Madd.  217.  Purse  v.  SnapUn,  1  Atk.  414. 
Barton  v.  Cook,  5  Fes.  464.  Humphrey  v.  Humphrey,  2  Cox, 
184.  Post  v.  Camelford,  3  Bro.  C.  C.  170.  Sibley  v.  Perry, 
7  Set,  522.  Carlton  v.  Griffiths,  Burr.  554.  Perkins  v. 
MickdthwaUe,  1  P.  W.  275.  Coppin  v.  Ferryhough,  2  Bro. 
C.  C.  297.  Drinkwater  v.  Falconer,  2  Fes.  626.  Rooms  v. 
Rooms,  3  4tfr.  180.  Carte  v.  Cbr/e,  Jd.  176.  Abney  v.  AW- 
far,  #.  597.  Manwood  v.  TVrner,  3  P.  IF.  166.  Piersm  v. 
State,  1  A*.  479.  ^rnoW  v.  Arnold,  Dick.  645.  A*A**m  v. 
MeGtUre,  2  Bro.  G  C.  110.  £fayes  v.  £bye*,  1  Keen,  97. 
<****  v.  Beary,  1  £<**/.  255.  Colleton  v.  CfarfA,  6  #tm.  19. 
Gardner  v.  fTa/ton,  /<*.  93.  Gilbreath  v.  Winters,  10  OAto> 
64.  Cogidtts  Ex.  v.  £fi*  TFtMW,  3  Z>es»oti.  368.  IFAite  v. 
Winchester,  6  Picfc  48.) 

All  these  cases  unite  in  asserting  the  rule,  that  if  a  specific 
legacy  do  not  exist  at  the  death  of  the  testator,  it  is  adeemed. 
It  is  a  rule  which  prevails,  without  regard  to  the  intention  of. 
the  testator,  or  the  hardship  of  the  case.  In  this  very  case,  there 
can  be  no  doubt,  that  the  real  purpose  of  the  testator  will  be  >\ 

defeated,  and  the  ademption  of  the  legacy  will  operate  as  a 
hardship  upon  the  legatee.  But  the  law  is  too  firmly  settled  to 
admit  of  relaxation,  however  peculiar  or  pressing  the  circum- 
stances. The  thing  given  is  gone,  and  no  court  is  at  liberty  to 
substitute  a  different  thing  for  that  which  the  testator  had  him-  • 

self  given. 

The  other  questions  which  have  been  raised  may  be  disposed 
of  in  a  few  words.  By  the  bequest  of  the  moneys  of  which  the 
testator  should  die  possessed,  to  Mrs.  McGillis,  she  became  en- 
titled to  the  cash,  using  the  term  in  its  popular  sense,  which  at 
the  tine  of  bis  death  the  testator  had  in  his  possession  or  4e- 
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posited  in  bank,  and  to  nothing  else.  (Matm  v.  Executors  */ 
Mann,  1  John.  Ch.  231.)  The  Kirk  bond  and  mortgage,  the 
Smith  bond  and  mortgage,  the  rent  due  from  Toole,  and  the 
insurance  money  due  upon  the  policies  upon  the  Market-street 
buildings,  were  all  debts  due  to  the  testator  at  the  time  of  his 
death,  and  are  undisposed  of  by  the  will. 

Nor  can  the  bequest  of  "  all  bonds  and  mortgages  for  sales 
already  made  or  hereafter  to  be  made  of  lands  in  the  county  of 
Warren"  be  construed  to  embrace  contracts  for  the  sale  of 
such  lands  where  no  deeds  had  been  executed.  Such  lands 
will  pass  under  the  general  devise  in  the  second  paragraph  of 
the  codicil. 

There  must  be  a  decree  declaring  the  construction  of  the  will 
according  to  these  principles,  and  reserving  to  any  of  the  par- 
ties the  right  to  apply  to  the  court  hereafter  for  such  further  di- 
rections as  may  be  deemed  necessary.  The  decree  may  also, 
if  it  is  desired,  contain  the  necessary  provisions  for  passing  and 
settling  the  accounts  of  the  executor,  and  the  distribution  of  the 
estate. 

I  think  the  costs  should  be  charged  upon  that  portion  of  the 
estate  which  has  not  been  disposed  of  by  the  will.  But  as  noth- 
ing was  said,  in  relation  to  the  costs,  upon  the  argument,  the 
parties,  if  this  disposition  of  the  costs  is  not  assented  to,  may  be 
heard  upon  that  question,  upon  the  settlement  of  the  decree. 


Schenectady  General  Term,  May,  1850.     Cody,  Paige, 
Willard,  and  Hand,  Justices. 

Allen  vs.  Stone. 

It  is  a  general  rale  that  the  time  for  the  appearance  of  a  defendant  Mnred  with 
a  summons  issued  by  a  justice  of  the  peace,  shall  not  be  lees  than  six  nor  more 
than  twelve  days,  and  that  the  summons  shall  be  served  at  least  six  days  be- 
fore the  time  of  appearance  mentioned  therein.  This  rale  is  prima  fad*  ap- 
plicable to  all  cases,  unless  the  party  can  show  to  the  justice  such  facts  as  will 
authorize  a  summons  of  a  different  character  to  be  issued. 
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When  tin  return  of  a  justice  to  4  certiorari,  shows  no  fad  eutnorinng  Urn  to 
issue  a  summons  returnable  in  two  days,  it  will  be  held  prima  /ode  that  m 
summons  thus  issued  was  issued  without  authority. 

It  can  not  be  inferred  that  the  defendant  was  a  non-resident  of  the  county,  where 
there  is  no  flict  stated  in  the  return  to  warrant  that  supposition. 

Where  the  defendant  is  a  non-resident  of  the  county,  and  the  plaintiff  is  also  a 
non-resident,  he  is  not  entitled  to  a  short  summons,  without  proof  of  that  feet, 
and  giving  security  for  the  payment  of  any  sum  which  may  be  recovered 
against  him. 

A  justice  should  wait  an  hour  after  the  time  when  a  summons  is  returnable,  be* 
fore  he  proceeds  to  swear  witnesses  in  the  cause. 

Where  there  is  nothing  in  a  justice's  return,  upon  certiorari,  to  show  that  the  de- 
fendant did  not  appear  within  an  hour  after  the  summons  was  returnable,  a 
decision  rejecting  a  plea  to  the  jurisdiction,  on  the  ground  that  the  defendant 
did  not  appear  in  time,  is  erroneous. 

Where  a  short  summons  has  been  issued  by  a  justice  in  behalf  of  a  non-resident, 
without  the  necessary  security  baring  been  given,  the  justice  should  nonsuit 
the  plaintiff  the  moment  that  fact  is  made  known  to  him. 

A  defendant,  by  pleading  the  general  issue,  after  the  defence  first  offered  by  him 
has  been  overruled  by  the  justice,  does  not  waive  the  objection  whkhhaebeeB 


This  cause  originated  in  a  justice's  court,  where  Stone  was 
plaintiff  and  recovered  judgment  Allen  carried  the  cause  by 
certiorari  to  the  Washington  common  pleas,  where  the  judg- 
ment was  affirmed,  and  the  cause  was  removed  into  this  court 
by  writ  of  error.  The  return  showed  the  following  facts :  a 
non-resident  plaintiff;  a  resident  defendant ;  a  short  summons 
issued ;  no  affidavit  made  of  the  plaintiff's  non-residence,  nor 
any  security  for  costs  given.  The  defendant  immediately  on 
appearing  distinctly  objected  that  no  affidavit  had  been  made 
or  security  given.  The  court  overruled  this  objection,  and  de- 
cided that  the  defendant  "  appeared  too  late  for  amy  other  pur- 
pose than  to  cross-examine  the  plaintiff's  witnesses  in  mitiga- 
tion of  damages? 

Jos.  Gibson,  for  the  plaintiff  in  error. 

E.  F.  Bullardy  for  the  defendant  in  error. 
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Bf  the  Court,  Caby,  J.  Roby  O.  Stone  ww  plaintiff,  and 
Joseph  Allen  was  defendant  in  the  action  before  the  justice, 
and  I  shall  so  distinguish  them  in  the  following  opinion. 

On  the  22d  day  of  November,  1845,  James  Mclntyre,  one  of 
the  justices  of  the  county  of  Washington,  on  the  application 
of  Harvey  Chalmers  on  behalf  of  the  plaintiff,  issued  a  sum- 
mons against  the  defendant  returnable  on  the  24th  day  of  that 
month,  at  one  o'clock  in  the  afternoon.  The  summons  was 
returned  personally  served,  on  the  day  it  was  issued.  On  the 
return  day  of  the  summons,  the  plaintiff  appeared  by  his  at* 
toroeys,  Harvey  Chalmers  and  Enoch  Keelland,  and  declared 
against  the  defendant,  who  did  not  appear  until  the  testimony 
on  the  part  of  the  plaintiff  was  closed.  Up  to  that  time  noth- 
ing bad  been  done  to  give  the  justice  any  right  to  proceed  to 
the  trial  of  the  cause.  The  statute  (2'R.  &  2d  ed.  228,  i  14) 
mouses  that  the  lime  for  the  appearance  of  a  defendant  served 
with  a  summons  shall  be  not  less  than  six  nor  more  than  twelve 
days  from  the  date  of  the  summons,  and  i  15  requires  that  the 
summons  shall  be  served  at  least  six  days  before  the  time  of 
appearance  mentioned  therein.  This  is  the  general  rule,  and 
prima  facie  it  is  applicable  to  all  cases ;  and  a  party  applying 
to  a  justice  for  a  summons  must  be  content  with  one  according1 
to  the  above  rule,  unless  he  can  show  to  the  justice  such  facts  as 
will  authorize  a  summons  of  a  different  character  to  be  issued. 
The  return  of  the  justice  in  this  case  shows  no  fact  which  au- 
thorized him  to  issue  a  summons  against  the  defendant  return- 
able in  two  days  after  it  was  issued.  Prima  facie,  therefore,  it 
was  issued  without  authority. 

On  the  part  of  the  plaintiff  it  is  insisted,  that  the  suit  before 
the  justice  was  regularly  commenced,  supposing  that  the  de- 
fendant was  a  non-resident  of  the  county  of  Washington ;  but 
there  is  no  fact  stated  in  the  return  to  warrant  that  supposition. 
The  summons  was  issued  in  the  county  of  Washington,  to  a 
constable  of  that  county,  the  defendant  was  found  in  that 
county,  and  the  presumption  is  that  he  resided  there ;  and  the 
evidence  in  the  cause  shows  that  that  was  the  place  of  his  resi- 
dence.   If  the  defendant  had  been  a  non-resident  of  the  county 
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of  Washington,  the  plaintiff,  being  a  non-resident  of  thai  county* 
was  not  entitled  to  a  short  summons  without  proof  of  that  fact, 
and  giving  security  for  the  payment  of  any  sum  which  might 
be  recovered  against  him.  (2  £.  S.  2ded.  160,  f 17 ;  201, 
J291.) 

The  summons  in  this  case  was  returnable  at  one  o'clock  in 
the  afternoon,  and  it  appears  from  the  justice's  return*  that  at 
the  time  and  place  specified  for  the  return  of  the  said  summoa% 
the  attorneys  for  the  plaintiff  appeared  and  declared  in  the 
cause,  and  that  the  justice  proceeded  to  swear  and  examine 
witnesses  on  the  part  of  the  plaintiff,  although  the  defendant 
had  not  appeared.  The  justice  ought  to  have  waited  an  hour 
after  the  summons  was  returnable  before  be  proceeded  to  swear 
witnesses  in  the  cause. 

The  fair  inference  from  the  return  is,  that  the  justice  did  not 
wait  any  time  after  the  summons  was  returnable,  but  proceeded 
at  one  o'clock  to  examine  witnesses.  That  the  justice  proceeded 
to  the  trial  of  the  cause  too  soon,  has  not  been  made  a  ground 
of  complaint,  and  it  is  only  alluded  to  for  the  purpose  of  show- 
ing that  the  justice's  return  furnishes  no  evidence  that  the  de- 
fendant, by  any  delay  in  appearing,  bad  not  the  right  to  make 
any  defence  he  chose.  The  return  of  the  justice  shows,  that 
after  the  evidence  on  the  part  of  the  plaintiff  was  closed,  the 
defendant  appeared  by  James  Gibson  his  attorney,  and  objected 
to  any  further  proceedings  in  the  suit,  on  the  ground  that  no 
security  had  been  given  for  the  defendant's  costs,  nor  any  proof 
made  that  the  plaintiff  was  a  non-resident,  so  as  to  entitle  him 
to  a  short  summons.  The  court  overruled  the  objection,  and 
stated  that  the  defendant  appeared  too  late  to  offer  a  plea  to 
the  jurisdiction,  or  to  object  to  the  proceedings  in  the  cause, 
and  stated  that  he  thought  an  affidavit  or  security  for  the  de- 
fendant's costs  unnecessary.  Why  was  the  defendant  too  late? 
There  is  nothing  in  the  return  showing  that  he  did  not  appear 
within  an  hour  after  the  summons  was  returnable. 

The  justice  erred  in  deciding  that  the  defendant  had  appeared 
toe  late  to  make  any  defence  he  pleased.  He  erred  in  deciding 
that  it  was  not  necessary  that  the  plaintiff  should  have  proved 
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tbat  he  was  a  non-resident  of  the  county  of  Washington,  and 
have  given  the  security  required  by  statute.  The  moment  the 
fact  was  made  known  to  the  justice,  that  the  plaintiff  was  a 
non-resident  of  the  county  and  had  not  given  the  necessary 
security,  he  ought  to  have  nonsuited  him. 

Although  the  defendant  pleaded  the  general  issue  after  the 
justice  had  overruled  the  defence  first  offered  by  the  defendant, 
he  did  not  thereby  waive  the  objection  which  had  been  over- 
ruled. The  justice  would  only  allow  the  defendant  to  plead 
the  general  issue  in  mitigation  of  damages ;  and  the  justice 
also  decided  that  the  defendant  appeared  too  late  in  the  cause 
for  any  other  purpose  than  to  cross-examine  the  plaintiff's  wit- 
nesses in  mitigation  of  damages.  This  was  a  repetition  of  the 
error  in  restricting  the  defendant  in  his  defence,  and  I  am  of 
opinion  that  the  judgment  of  the  common  pleas  and  of  the 
justice  ought  to  be  reversed. 

Judgment  reversed. 


Clinton  General  Term,  July,  1850.    Paige,  Handy  and 
Cody,  Justices. 

William  Robertson,  and  thirteen  others,  members  of  the 
church  in  full  communion,  known  as  the  Associate  Congre- 
gation of  Cambridge,  adhering  to  the  principles  of  the  Asso- 
ciate Presbytery  of  Pennsylvania  formerly,  now  the  Associate 
Synod  of  North  America, 

vs. 

Alexander  Bullions,  James  Coulter,  James  Shiland, 
Robert  McLelland,  Peter  Hill,  and  the  Associate 
Congregation  of  Cambridge  adhering  to  the  Associate  Presby- 
tery of  Pennsylvania  formerly,  now  the  Associate  Synod  of 
North  America. 

The  late  court  of  chancery  in  this  state,  had  no  power  to  remove  an  officer  of  a 
religious  corporation;  or  to  disfranchise  a  member  thereof;  or  to  interfere  with, 
or  control,  directly  or  indirectly,  the  election  of  iU  officers ;  or  to  declare  their 
election  void. 
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Kor  had  that  court  power  to  disfranchise  a  member  by  declaring  that  he  did  sot 
possess  the  necessary  qualification*;  that  power,  if  it  exist  at  all,  being  Tested 
in  another  tribunal. 

The  court  of  chancer/,  in  many  cases,  and  by  virtue  of  its  general  jurisdiction 
over  them,  may  enforce  trusts;  and  when  a  corporation  acts  merely  as  a  trus- 
tee and  abuses  the  trust,  it  can  be  divested  of  it  But  the  court  can  not  take 
from  a  religious  corporation  its  own  property  nor  the  management  of  it  from  its 
trustees  duly  elected,  nor  divest  the  latter  thereof,  nor  take  it  out  of  their  pos- 


The  court  may  interfere  to  a  certain  extent,  on  account  of  a  misapplication  of  the 
funds  belonging  to  a  religious  corporation.  But  that  is  on  the  ground  of  a 
breach  of  contract,  express  or  implied. 

All  power  of  interference  with  churches,  religious  societies,  or  religious  corpora- 
tions, by  the  civil  courts  in  this  state,  must  be  referred  to  the  rights  of  property. 
Per  Hand,  J. 

The  trustees  of  a  religious  society,  incorporated  under  the  statute,  may  be  re- 
strained by  a  court  of  equity  from  wasting  the  property  of  the  society,  and 
from  such  management  of  it,  as  unreasonably  and  unconscientiously  deprives 
the  society,  or  some  part  of  it,  of  the  enjoyment  thereof: 

They  may  also  be  restrained  from  applying  such  property  to  the  promotion  of 
tenets  clearly  opposed  and  adverse  to  the  fundamental  principles  of  the  faith 
and  doctrines  professed  by  the  church  or  society,  at  the  time  the  corporation 
acquired  the  property. 

But  the  exercise  of  this  jurisdiction  should  generally  be  restrictive,  and  not  man- 
datory ;  the  statute  being  the  guide  and  authority  of  the  trustees  for  the  future, 
and  allowing  the  exercise  of  a  wide  discretion  and  religious  freedom. 

A  court  of  equity  has  power,  upon  the  application  of  a  portion  of  the  corporators 
in  a  religious  society,  to  restrain  the  trustees  of  the  society  from  applying  the 
temporalities  of  the  corporation,  to  the  support  of  a  person  as  minister,  who  has 
been  deposed  from  the  ministry,  by  the  proper  ecclesiastical  tribunal,  and  who 
is  still  under  sentence  of  deprivation. 

There  is  no  power  in  the  state,  legislative,  executive,  or  judicial,  which  can  inter- 
fere with  the  complete  religious  liberty  secured  by  the  constitution.  Per 
Hand,  J. 

Custom  or  usage  can  not  avail  against  the  provisions  of  a  statute.    Per  Hand,  J. 

A  deed  was  given  in  1786,  by  A.  to  seven  persons,  described  as  trustees  of  a  reli- 
gions society,  known  as  the  Associate  Congregation  of  Cambridge,  dec.,  and  to 
them  and  "  their  successors  forever,  to  the  sole  and  only  proper  use,  benefit  and 
behoof"  of  said  society,  expressing  a  consideration  of£G,  and  with  a  covenant 
for  such  further  assurance  as  might  be  necessary  to  vest  the  land  in  them  or 
their  successors  for  such  use,  but  reserving  no  power  or  authority  in  the  gran- 
tor to  revoke  or  alter  the  same.  A  second  deed  was  given  by  A.  34  years  after 
the  first,  (the  society  having  in  the  meantime  possessed  and  improved  the  prop- 
erty,) to  14  persons,  three  of  whom  were  named  as  grantees  in  the  first  deed, 
described  as  trustees  of  the  same  associate  congregation,  to  them,  their  heirs 
and  assigns  forever,  for  the  use  and  in  trust  for  those  who  then  were,  or  there* 
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after  might  be,  in  fall  communion  with,  and  should  compose  the  associate  < 
gregation,  Ac.  This  deed  recited,  among  other  things,  that  the  society  was  not 
incorporated  at  the  time  the  first  deed  was  given,  and  that  said  14  persons  had 
been  elected  trustees  to  manage  and  take  care  of  the  temporalities  of  the  said 
Associate  Congregation,  and  that  doubts  had  arisen  whether  the  title  was  com- 
pletely vested  in  the  members  who  then  were,  or  thereafter  might  be,  in  full 
communion  with  and  compose  said  congregation,  and  in  such  persons  as  they 
had  elected  or  might  elect  trustees,  and  that  the  grantor  was  willing  to  remove 
all  doubts,  and  to  confirm  the  title  in  those  who  should  be  in  full  communion, 
dec.,  and  in  and  to  such  persons  as  they  had  elected  or  might  thereafter  elect 
trustees,  and  their  successors  in  office  to  be  elected  and  chosen  forever  thereaf- 
ter. It  was  Held  that  the  second  deed  was  inoperative  as  a  new  conveyance, 
the  grantor,  certainly  in  equity,  having  no  interest  or  estate  which  he  could 
convey ;  and  having  no  power  to  alter  the  nature  of  the  trust,  or  change  the 
cestui*  que  trust,  even  with  the  consent  of  the  grantees  in  the  first  deed.  Cady, 
J.  dissented. 

llid  also,  that  the  real  estate  so  conveyed  in  1786,  became  legally  and  equitably 
the  property  of  the  corporation,  on  the  society  becoming  incorporated  in  1826, 
under  the  3d  section  of  the  act  for  the  incorporation  of  religious  societies. 

The  grantor  in  a  deed  to  a  religious  corporation,  may,  undoubtedly,  make  a  con- 
nection of  the  corporation  with  a  particular  body  or  church  judicatory,  a  con- 
dition of  the  grant  And  the  corporate  or  denominational  name  may  indicate 
the  nature  of  the  trust  as  to  doctrines  esteemed  fundamental  But  a  descrip- 
tion of  the  grantees  as  being  trustees  of  a  church  at  that  time  in  connection 
with  a  particular  presbytery  or  synod,  or  as  having  a  specified  person  for  a  min- 
ister, does  not  amount  to  a  condition,  that  the  church  or  society  shall  remain 
in  connection  with  that  particular  church  judicatory,  or  to  a  limitation  of  the 
estate  conveyed  to  that  effect    Cadt,  J.  dissented. 

Except  as  to  the  cardinal  points  of  doctrine,  such  a  clause  in  a  conveyance,  will 
be  held  to  be  merely  descriptive  of  the  grantees  and  as  designating  the  denom- 
ination of  the  church,  and  as  admitting  that  it  has  connection  with  such  a 
presbytery  or  synod  at  the  date  of  the  deed. 

The  support  of  particular  doctrines  or  systems  of  worship  or  government,  or  a 
connection  with  some  particular  church  judicatory,  may  be  made  a  condition 
in  a  grant  or  donation  to  a  religious  society.  But  if  no  such  condition  be  ex- 
pressed, none  should  be  implied,  except  as  to  cardinal  points. 

Corporations  organised  under  the  3d  section  of  the  act  to  provide  for  the  incorpo- 
ration of  religious  societies,  are  not  what  are  technically  known  in  law  as  "  ec- 
clesiastical corporations ;"  they  not  being  entirely  spiritual,  nor  subject  to 
ecclesiastical  courts,  nor  to  the  visitatorial  power  of  the  ordinary.  Nor  has 
any  person  or  officer  in  this  state,  visitatorial  jurisdiction  over  them.  Per 
Hand,  J. 

And  it  seems  they  are  not  eleemosynary;  but  possess  the  nature  and  qualifica- 
tions of  private  civil  corporations,  created  mainly  for  the  purpose  of  aiding  in 
the  promotion  and  enjoyment  of  religion,  by  managing  the  property  of  the 
church.    /VtHanDjJ. 


1$50.J  Bt  THE  SUPRBMB  COURT.  67 


Rotation  v.  Bullions. 


A  church  nay  be,  1.  A  temple  or  building  consecrated  to  the  benor  ef  Qod  and 
religion  ;  or  3d.  An  assembly  of  persons  united  by  the  profession  of  the  same 
christian  faith,  met  together  lor  religions  worship.    Per.  Hand,  J. 

In  our  statute,  respecting  the  incorporation  of  religious  societies,  the  word 
"  church"  is  used  in  the  sense  of  this  second  definition.    Per  Hand,  J. 

The  word  "  congregation,"  as  used  in  that  statute,  means  an  assembly  met,  or  a 
body  of  persons  who  usually  meet  in  some  stated  place  for  the  worship  of  God 
and  religious  instruction ;  and,  it  seems,  it  may  or  may  not  include  a  church  or 
spiritual  body. 

The  same  may  be  said  of  the  term  "  religious  society,"  used  in  the  same  conneo* 
tion  in  the  third  section  of  the  statute. 

The  electors  in  such  religious  society,  or  those  persons  designated  by  the  statute 
as  entitled  to  vote,  are  corporators. 

A  church  or  spiritual  body,  is  authorised  to  eall  a  minister,  either  by  itself  or  by 
name  other  mode,  according  to  usage.  In  order  to  reach  the  revenues  of  the 
corporation,  that  call  must  be  ratified  by  the  congregation  or  body  entitled  to 
elect  trustees,  by  fixing  the  salary  of  the  minister ;  and  then  the  trustees  may 
(and,  it  seems,  should)  apply  the  revenues  to  his  support. 

The  civil  courts  can  not,  upon  the  merits,  overhale  the  decisions  of  ecclesiastical 
judicatories,  in  matters  properly  within  their  province. 

The  deposition  of  a  minister  is  purely  an  ecclesiastical  act  But  the  effect  inci- 
dent to  that  deposition  upon  civil  rights,  is  quite  another  thing.  No  church 
judicatory,  because  of  the  deposition  of  the  minister,  can  sequester  the  tempo- 
ralities of  the  church  or  society  or  corporation ;  or,  where  the  society  has  been 
incorporated  under  the  third  section  of  the  act,  supply  the  pulpit,  temporarily 
or  otherwise,  against  the  will  of  the  trustees. 

In  EauiTY.  This  was  an  appeal  to  the  chancellor  from  a 
decree  of  the  vice  chancellor  of  the  fourth  circuit,  and  came  to 
this  court  in  pursuance  of  the  new  constitution  and  the  judiciary 
act  of  1847.  In,  or  about  the  year  1754,  an  organization  took 
place  by  which  the  congregations  in  America  of  the  sect  of  Chris* 
tians  known  as  the  Associate  Church,  under  the  inspection,  super- 
intendence and  care  of  the  Associate  Synod  of  Scotland,  were 
formed  into  a  presbytery,  styled  "The  Associate  Presbytery  of 
Pennsylvania,"  subordinate  to  the  Associate  Synod  of  Scotland. 
In  1786  a  church  was  organized  in  Cambridge,  in  the  county  of 
Washington,  in  this  state,  and  styled  "  The  Associate  Congre- 
gation of  Cambridge,  adhering  to  the  Associate  Presbytery  of 
Pennsylvania."  In  1802,  all  connection  with  the  church  in 
Scotland  was  dissolved ;  and,  the  churches  having  greatly  in- 
creased, a  new  organization  was  made,  and  the  Associate 
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Presbytery  of  Pennsylvania,  divided  into  four  presbyteries, 
among  which  was  the  Associate  Presbytery  of  Cambridge ;" 
but  none  by  the  name  of  the  "Associate  Presbytery  of 
Pennsylvania,"  and  a  synod  was  organized  styled  the  u  As- 
sociate Synod  of  North  America;"  and  since  that,  several 
other  presbyteries  have  been  added.  The  local  churches  of 
that  sect  are  usually  designated  "  Congregations."  The  com- 
plainants insisted  that  this  term  included  communicants  only, 
while  the  defendants  claimed  that  it  included,  not  only 
communicants,  but  their  children  and  all  who  statedly  at- 
tend divine  worship  with  that  body.  On  the  7th  of  July,  1786, 
Jonathan  French,  of  Cambridge,  in  consideration  of  six  pounds, 
as  expressed  in  the  deed,  conveyed  to  John  Blair,  James  Small, 
James  Eddie,  James  Irvine,  William  McAuley,  David  French, 
and  Geo.  Miller,  chosen  and  elected  trustees  for  the  Associate  Con- 
gregation of  Cambridge,  adhering  to  the  Associate  Presbytery  of 
Pa.,  and  their  successors  forever,  half  an  acre  of  land  in  Cam- 
bridge, habendum,  "  to  the  party  of  the  second  part,  and  to  their 
successors  forever ;"  to  the  sole  and  only  proper  use,  benefit 
and  behoof  of  the  said  Associate  Congregation  of  Cambridge. 
The  deed  contained  full  covenants,  including  a  covenant  for 
such  further  assurance  as  sliould  be  deemed  necessary  to  vest 
the  land  in  the  parties  "  of  the  second  part  and  their  successors, 
for  the  sole  use  of  said  Associate  Congregation  of  Cambridge.9 

In  1810,  the  wife  of  the  grantor  not  having  signed  the  first 
deed,  and  it  being  supposed  there  were  defects  in  that  deed, 
French  and  his  wife,  by  the  consent  of  all  the  grantees  in  the 
first  deed,  as  the  bill  stated,  made  another  deed  to  "  James 
Small,  James  Eddie,  James  Irvine,  Alex.  S.  Kellie,  sen.,  James 
Hoy,  James  Rolle,  William  Stevenson,  John  Robertson,  Sam- 
uel Green,  Alexander  S.  Kellie,  jr.,  John  Shiland,  jr.,  James 
Hill,  Alex.  Livingston,  and  Wm.  McGeoch,  of  said  town  of 
Cambridge,  trustees  for  the  Associate  Congregation  of  Cam- 
bridge, in  accession  to  the  principles  presently  maintained  by 
the  Associate  Synod  of  North  America,  and  now  under  the  in- 
spection of  the  Associate  Presbytery  of  Cambridge,  belonging  to 
the  said  synod,  and  whereof  the  Rev.  Alexander  Bullions  is 
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the  present  pastor  f  and  after  reciting  the  former  conveyance/ 
and  that  the  congregation  was  not  incorporated,  and  that  the 
parties  of  the  second  part  had  been  elected  trustees  thereof  for  the 
purpose  of  managing  and  taking  care  of  the  temporalities  of 
the  congregation,  and  that  doubts  had  arisen  whether  the  title 
to  said  premises  was  completely  vested  in  the  members  who 
then  were,  or  thereafter  might  be  in  full  communion  with  and 
compose  the  congregation,  and  in  such  persons  as  they  then  had 
elected  and  chosen,  or  at  any  time  thereafter  might  elect  and 
choose  from  among  themselves  as  trustees,  and  that  the  grantor 
was  willing  to  remove  all  such  doubts,  and  to  confirm  and  se- 
cure the  title  to  the  premises,  in  and  to  the  members  who  then 
were  and  thereafter  might  be  in  full  communion  with  and 
should  compose  the  said  congregation,  and  in  and  to  such  per- 
sons as  they  then  had  elected,  or  at  any  time  thereafter  might 
elect  and  choose  from  and  among  themselves,  as  trustees,  to  take 
the  charge  and  care  of  the  temporalities  of  said  congregation, 
and  their  successors  in  the  office  of  trustees  to  be  elected  and 
chosen  as  aforesaid,  forever  thereafter;  and  in  consideration  for 
the  better  vesting  and  confirming  the  title  aforesaid,  and  of  one 
~  dollar,  they  granted,  bargained,  sold,  remised,  released  and  con- 
firmed to  the  parties  of  the  second  part,  their  heirs  and  assigns 
the  premises ;  habendum  to  them,  their  heirs  and  assigns  forever, 
to  the  intents  and  for  the  use  and  in  trust  for  the  members  who 
then  were,  or  thereafter  might  be  in  full  communion  with,  and 
should  compose  the  said  Associate  Congregation  of  Cambridge, 
in  accession  to  the  principles  then  presently  maintained  by  the 
Associate  Synod  of  North  America,  and  then  under  the  inspec- 
tion of  the  Associate  Presbytery  of  Cambridge,  belonging  to. 
said  synod,  and  for  such  persons  as  the  said  members  at  any 
time  thereafter  might  elect  and  choose  from  among  themselves 
as  trustees,  and  their  successors  in  office,  to  be  elected  and  cho- 
sen as  aforesaid. 

A  house  of  worship  was  built  on  the  land  described  in  the 
deeds  from  French,  in  1786;  and  in  1833,  a  new  edifice  was 
erected  on  the  site  of  the  old  one,  at  an  expense  of  $9000.  A 
witness  stated  he  believed  French  and  all  the  grantees  named  in 
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the  first  deed  from  him,  were  now  dead ;  and  that  French  was 
a  member  in  communion  with  the  church,  and  gave  the  land 
and  something  more  towards  building  the  church. 

On  the  24th  of  December,  1799,  one  Gilmore,  for  the  consid- 
eration of  £28,  conveyed  half  an  acre  to  "  Alexander  S.  Kellie, 
sen.,  James  Irvine,  James  Hoy,  James  Rolle,  Samuel  Green, 
Win.  Stevenson,  and  Robert  Gumming,  trustees  for  the  Asso- 
ciate Congregaton  of  Cambridge,  aforesaid,  and  their  successors, 
in  accession  to  the  principles  presently  maintained,  by  the  Asso- 
ciate Presbytery  of  Pa.,  and  now  under  the  inspection  of  said 
Presbytery,  and  to  their  successors  forever.  Habendum  to  the 
said  party  of  the  second  part  and  their  successors,  for  the  proper 
use,  benefit  and  behoof,  of  the  said  Associate  Congregation  of 
Cambridge,  forever."  And  on  the  23d  day  of  October,  1827, 
Alexander  Bullions  and  wife,  for  the  consideration  of  $700,  con* 
veyed  to  Francis  McLean,  Wm.  Stevenson,  Wm.  McGeoch,  Ed. 
Small,  John  Robertson  and  George  Lourie,  "  trustees  of  the  As- 
sociate Congregation  of  Cambridge,  of  the  county  of  Washing- 
ton, and  state  of  New- York,  adhering  to  the  principles  of  the 
Associate  Presbytery  of  Pa.  formerly,  now  the  Associate  Synod 
of  North  America,  of  which  the  Rev.  Alexander  Bullions  is 
minister,  and  to  their  successors  in  office  forever,"  two  parcels 
of  land,  "  habendum  to  the  parties  of  the  second  part,  and  their 
successors  in  office  forever."  On  the  9th  of  March,  1835,  Wm. 
Stevenson,  for  the  consideration  of  $5,  conveyed  another  parcel 
to  James  Coulter,  Wm.  McGeoch,  George  Lourie,  James  T. 
Greene,  2d,  and  Peter  Hill,  2d,  "  trustees  of  the  Associate  Con- 
gregation of  Cambridge,  in  the  county  of  Washington,  and 
state  of  New-York,  and  their  successors  in  office,  adhering  to 
the  principles  of  the  Associate  Presbytery  of  Pa.,  formerly,  now 
formed  into  the  Associate  Synod  of  North  America,  of  which 
the  Rev.  Alexander  Bullions  is  now  minister,  and  to  their  suc- 
cessors in  office,  heirs  and  assigns  forever.  Habendum  to  the 
said  parties  of  the  second  part,  their  successors  in  office,  heirs 
and  assigns,  to  their  sole  and  only  proper  use,  benefit  and  bo* 
hoof  forever  in  trust." 

On  the  21st  of  November,  1826,  this  Associate  Congregation 
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became  incorporated  under  the  "  act  to  provide  for  the  incorpo- 
ration of  religious  societies,"  passed  April  5, 1813.  In  1833,  the 
new  church  was  built,  and  the  bill  stated  that  before  this  suit 
was  commenced,  the  Associate  Congregation  bad  built  sheds 
and  out-houses  for  the  accommodation  of  the  members  of 
the  congregation  and  others,  and  the  real  estate  was  said 
to  be  worth  thirteen  thousand  dollars.  Also  a  library  and  furni- 
ture for  the  church,  and  other  personal  property,  of  the  value  in 
the  aggregate  of  $450,  bad  been  purchased.  In  1808,  the  defend- 
ant Bullions  was  called  and  settled  as  pastor  and  minister  of 
the  congregation.  The  call  was  by  "  the  elders  and  others, 
members  of  the  Associate  Congregation  of  Cambridge,  in  the 
state  of  New- York,  in  full  communion,  who  have  acceded  to 
the  Lord's  cause  as  professed  and  maintained  by  the'  Associate 
Presbytery  of  Cambridge,  as  subordinate  to  the  Associate  Synod 
of  North  America."  Upon  his  ordination  and  installation,  he 
answered  affirmatively  to  the  following  question :  "  Do  you  en- 
gage to  submit  yourself  willingly  and  humbly  in  the  spirit  of 
meekness,  to  the  admonition  of  this  presbytery,  as  subordinate 
to  the  Associate  Synod  of  North  America,  remembering  thai 
while  they  act  uprightly,  they  judge  not  for  men  but  for  the  Lord, 
who  is  also  with  them  in  the  judgment ;  and  do  you  promise 
that  you  will  endeavor  to  maintain  the  spiritual  unity  and 
peace  of  this  church,  carefully  avoiding  every  divisive  course, 
neither  yielding  to  those  who  have  made  defection  from  the 
truth,  nor  giving  yourself  up  to  a  detestable  neutrality  and  indiff- 
erence in  the  cause  of  God,  but  that  you  will  continue  steadfast 
in  the  profession  of  the  reformation  principles  maintained  by 
us ;  and  this  you  promise  through  grace,  notwithstanding  any 
trouble  or  persecution  you  may  be  called  to  suffer  in  studying 
a  faithful  discharge  of  your  duty  in  these  matters?1 

The  bill  alledged  that  on  the  12th  day  of  April,  1838,  Mr, 
Bullions  was  deposed  by  the  Associate  Presbytery  of  Cambridge 
from  the  office  of  the  holy  ministry,  and  excommunicated  with 
the  lesser  excommunication,  until  he  should  repent  and  return 
to  his  duty  in  submission  to  the  presbytery  ;  which  sentence,  on 
aa  appeal  by  the  defendant,  Bullions,  to  the  Associate  Synod 
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of  North  America,  was  affirmed  in  June,  1838,  and  he  remitted 
back  to  the  presbytery  for  further  dealings ;  but  that  he  never 
appeared  before  them.  Also,  that  the  office  of  pastor  and  min- 
ister was  declared  vacant,  and  the  synod,  for  the  purpose  of  sup- 
plying the  vacancy,  sent  two  ministers  as  commissioners  to  labor 
for  a  short  season,  but  a  majority  of  the  trustees  refused  to  re- 
ceive them  or  permit  them  to  preach,  but  permitted  the 
defendant  Bullions  to  preach,  and  officiate  as  minister.  It  also 
charged  that  any  pretended  restoration  of  the  latter  by  the  pres- 
bytery of  Vermont,  was  irregular,  for  want  of  jurisdiction. 

The  bill  was  filed  in  March,  1839,  and  at  that  time  William 
Stevenson,  William  Robertson,  two  of  the  complainants,  together 
with  Coulter,  Shiland,  McLelland  and  Hill,  four  of  the  defend- 
ants, were  trustees ;  but  it  appeared  that  in  April,  1839,  James 
Green  was  elected  in  the  place  of  Robertson,  and  in  April,  1840, 
James  Wood  was  elected  in  place  of  Stevenson ;  and  Coulter, 
Shiland,  Hill,  Green,  McLelland  and  Woods,  were  all  adherents 
and  supporters  of  the  defendant  Bullions. 

The  bill  prayed  that  the  four  defendants,  trustees,  might  be 
compelled  to  permit  clergymen  of  good  standing  and  in  full 
communion  with  the  Associate  Presbytery  of  Cambridge  and 
the  Associate  Synod  of  North  America,  and  who  adhere  to  the 
principles  of  faith,  discipline  and  government  of  the  Associate 
Church,  to  preach,  teach,  and  administer  divine  ordinances  ac- 
cording to  the  established  and  received  doctrines  of  the  said  As- 
sociate Church,  and  to  appropriate  the  property  and  funds  to  the 
support  and  maintenance  of  no  other,  and  that  they,  together 
with  the  defendant  Bullions,  might  account  for  the  use  of  the 
property  since  the  deposition  of  the  latter ;  that  the  four  defend- 
ants, trustees,  be  removed,  and  their  places  supplied  as  the  court 
might  direct,  and  the  defendant  Bullions  be  restrained  from  offi- 
ciating as  minister,  and  the  trustees  from  permitting  him  to  do 
so,  in  the  church  edifice,  and  from  using  the  property  for  the 
support  of  any  minister  not  in  regular  standing  and  full  com- 
munion with  the  Associate  Presbytery  of  Cambridge  subordinate 
to  the  said  Associate  Synod  of  North  America,  duly  called,  sent 
and  inducted  as  pastor  of  said  Associate  Congregation  of  Gam- 
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bridge,  according  to  the  rules  and  principles  of  faith  and  prac- 
tice, discipline  and  government  of  said  Associate  Church. 

In  1840  the  complainants  filed*  a  supplemental  bill,  alledging, 
among  other  things,  that  all  the  elders,  being  five  in  number, 
and  who  still  adhered  to  the  defendant  Bullions,  and  also  the 
four  defendants,  trustees,  and  the  other  former  members  who 
still  adhered  to  him,  had  been,  after  a  due  course  of  dealing, 
suspended  and  excommunicated  with  the  lesser  sentence  of  ex- 
communication. The  proofs  showed  that  this  was  done  or  at- 
tempted to  be  done  in  1839,  after  the  original  bill  was  filed. 
The  supplemental  bill,  however,  was  ordered  to  be  dismissed  by 
the  chancellor,  on  demurrer. 

The  bill  did  not  waive  an  answer  under  oath. 

It  was  insisted  in  the  answer,  witter  alia,  that  the  term  "  con- 
gregation" included  not  only  those  in  full  communion  and  their 
childreti,  but  all  others  statedly  attending  divine  worship ;  and 
denied  that  a  session  had  any  power  over  the  members  of  the 
congregation  not  in  full  communion,  or  over  the  temporalities 
of  the  church  or  congregation ;  insisted  that  the  presbytery 
could  not  call  or  ordain  a  minister  until  he  had  been  called  by 
the  church  or  congregation;  but  that  the  latter  could  invite 
one  from  sabbath  to  sabbath  to  preach  ;  and  that  no  presbytery 
could  proceed  to  sentence  or  punish  a  member  when  tried,  if  he 
protests  and  appeals,  and  that  an  appeal  stays  judgment  and 
execution,  and  suspends  all  proceedings,  leaving  the  party  to 
exercise  all  his  rights.  And  that  a  decision  of  the  synod  might 
be  reviewed,  and  if  protested  against  and  conscientiously  be- 
lieved to  be  erroneous  and  unjust,  the  party  might  continue  to 
exercise  all  his  functions.  That  this  was  the  case  with  the 
original  founders  of  the  Associate  Church,  and  also  with  the 
defendant  Bullions.  And  again,  that  it  was  not  necessary  to 
appeal  where  the  proceedings  of  a  presbytery  were  void,  or  not 
within  the  rule  of  discipline  and  government  of  the  church. 
Nor  were  their  decisions  binding  unless  made  in  accordance 
with  the  word  of  God  and  received  and  known  principles  of  the 
church,  and  that  subjection  to  the  judicatories  of  the  church  is 
not  an  implicit  and  blind  obedience,  but  a  subjection  in  the 
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Lord,  qualified  and  limited  by  the  word  of  God  and  the  received 
and  known  principles  of  the  church,  and  that  neither  a  synod  or 
presbytery  has  any  control  whatever  over  the  temporalities  of 
the  church,  or  over  any  person  not  in  full  communion.  They 
al£o  averred  that  the  new  church  edifice  was  erected  by  sub- 
scriptions of  the  members  of  the  congregation  and  by  donations 
from  other  sources,  which  were  paid  into  the  hands  of  the  trus- 
tees, without  any  restriction  or  condition,  except  for  religious 
purposes,  and  to  build  the  church ;  and  without  any  express  or 
implied  conditions  that  the  trustees  or  congregation  should  re- 
main subject  to  the  Associate  Presbytery  of  Cambridge  further 
than  they  should  deem  just,  expedient,  and  proper.  That  at 
least  $6000  of  the  sum  raised  for  that  purpose  was  contributed 
by  those  who  adhere  to  and  support  Dr.  Bullions,  comprising 
about  340  persons,  and  including  221  communicants,  all  the 
elders,  and  at  the  time  of  answering,  all  the  trustees;  wfiile  the 
complainants  and  those  agreeing  with  them  were  not  over  75 
persons  or  over  60  communicants,  and  that  the  defendants  had 
offered  to  pay  the  minority  for  their  share  of  the  property  or  pay 
back  their  subscriptions ;  but  that  the  minority  answered  that 
they  would  have  the  whole  or  nothing.  That  the  sheds,  &c. 
were  built  by  individuals,  and  the  library  purchased  by  private 
subscriptions.  They  admitted  that  the  property,  except  as  before 
stated,  was  held  by  the  trustees  in  trust  for  the  support  and 
maintenance  of  the  gospel  and  the  administration  of  the  divine 
ordinances  in  said  congregation,  according  to  the  principles  of 
faith,  practice,  discipline  and  government  of  the  Associate  Church 
of  North  America;  and  that  by  those,  no  minister  under  sen- 
tence of  excommunication  could  preach,  <fcc. ;  but  if  not  right- 
eously deposed  and  excommunicated,  or  if  a  majority  of  his  con- 
gregation so  believe,  and  he  or  they  protest  and  decline  to 
submit  to  the  sentence,  both  minister  and  people  may  disregard 
it ;  and  insisted  that  this  had  been  so  from  the  foundation  of 
the  Associate  Church.  And  they  insisted  that  while  the  trus- 
tees could  not  call  a  minister  against  the  will  of  the  people,  the 
congregation  might  give  such  call,  apd  a  synod  or  presbytery 
could  not  impose  a  minister  upon  them. 
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They  admitted  that  the  defendant  Bullions  was  suspended 
by  the  presbytery,  on  the  5th  of  October,  1837,  and  deposed  and 
excommunicated,  &c.  on  the  12th  of  April,  1838 ;  but  they  in- 
sisted that  the  proceedings  of  the  presbytery  were  void  for  the 
reason  that  the  presbytery  was  not  legally  constituted ;  four 
members  being  improperly  and  illegally  excluded  from  seats, 
and  that  those  who  did  sit  were  accusers  of  the  defendant  Bul- 
lions and  witnesses  against  him ;  and  that  on  the  7th  day  of 
February  he  sent  a  "  declinature'1  to  the  authority  of  the  pres- 
bytery, which  removed  all  proceedings  against  him ;  that  he 
was  absent,  and  not  legally  notified  ;  and  it  was  the  act'  of  a* 
minority  ;  and  that  he  appealed.  That  there  was  not  full  proof 
before  the  synod,  and  that  the  meeting  of  the  synod  at  that  time 
was  thinly  attended ;  and  also  that  the  defendant  Bullions  pro* 
tested.  That  the  five  elders  and  four  of  the  trustees  and  four- 
fifths  of  the  congregation,  continued  to  support  him ;  and  the 
defendants  suffered  him  to  preach,  <fcc.  in  obedience  to  the  wishes 
and  directions  of  the  congregation.  And  that  neither  he  nor 
the  congregation  had  departed  in-  faith,  practice  or  discipline 
from  the  principles  of  the  Associate  Church.  They  also  set  up 
his  restoration  by  the  Presbytery  of  Vermont. 

It  appeared  that  on  the  1st  day  of  January,  1839,  the  leases 
of  the  pews,  which  were  for  the  term  of  five  years,  having  ex- 
pired, they  were  leased  by  the  trustees  for  another  term  of  five 
years,  by  a  sale  at  public  auction  upon  notice  given ;  but  the  de- 
fendants admitted  that  the  complainants  and  those  acting  with 
them,  did  not  generally  attend  the  sale  or  purchase  of  pews. 
The  defendants  declared  they  were  only  acting  in  obedience  to 
the  wishes  and  directions  of  the  congregation ;  and  insisted 
that  the  property  bad  not  been  applied  contrary  to  the  trust. 

Answers  were  put  in  by  the  corporation,  and  by  the  defend- 
ants individually. 

A  great  amount  of  testimony  was  taken  on  both  sides,  much 
of  which  related  to  the  doctrines,  faith,  practice,  discipline  and 
government  of  the  Associate  Church.  It  was  also  proved  that 
the  Presbytery  of  Cambridge,  in  October,  1837,  suspended  the 
defendant  Dr.  Bullions,  and,  after  several  meetings  of  the  pies- 
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bytery,  finally  on  the  12th  of  April,  1838,  he  was  deposed  from 
the  office  of  the  ministry  and  excommunicated  with  the  lesser 
sentence  of  excommunication. 

The  charge  against  him,  as  testified  by  one  of  the  clerical 
members  of  the  presbytery,  was  for  slander  and  contempt  of 
court.  The  slander  consisted  in  asserting  that  a  member  or 
members  present  on  the  court,  were  not  fit  to  sit  in  any  court ; 
which  the  defendant  Bullions  stated,  not  of  his  own  knowledge 
but  as  matter  of  common  report ;  and,  before  he  was  suspended, 
another  offence,  "  contumacy,  which  consisted  in  an  obstinate 
refusal  to  submit  to  the  censure  adjudged  by  the  court,  or  to  be 
corrected  according  to  order,"  was  superadded.  Before  sentence 
of  suspension,  he  gave  the  names  of  four  members  of  the  pres- 
bytery, Messrs.  Anderson,  Miller,  A.  Gordon  and  D.  Gordon,  as 
those  to  whom  be  referred.  It  appeared  that  the  presbytery  con- 
sisted of  nine  clergymen,  Dr.  Bullions,  Messrs.  Anderson,  Miller, 
A.  Gordon,  White,  Goodwillie,  D.  Gordon,  Pringle  and  Stalker, 
beside  the  elders ;  and  that  at  a  meeting  upon  this  subject,  and 
to  consider  the  petition  of  the  Cambridge  church  for  the  resto- 
ration of  Dr.  Bullions,  in  Nov.  1837,  three  of  them  were  exclu- 
ded from  voting ;  one,  Mr.  Pringle,  having  married  the  daughter 
of  Dr.  Bullions ;  and  the  first  wife  of  the  latter  whose  issue  yet 
survive,  was  the  sister  of  another,  Mr.  Goodwillie ;  and  another, 
Mr.  White,  was  deemed  partial.  And  at  another  meeting  in 
Dec.  1837,  another,  Mr.  Stalker,  was  excluded  because  he  had 
prejudged  the  case. 

Bullions  appealed  to  the  Associate  Synod,  which  in  the  same 
year,  1838,  affirmed  the  decision  of  the  presbytery  and  remitted 
the  proceedings  to  the  same  for  further  dealing. 

The  vice  chancellor  decided  that  the  property  of  the  corpora- 
tion, both  real  and  personal,  was  dedicated  to  and  was  obtained, 
acquired  and  accumulated  by  the  said  Associate  Congregation 
for,  and  ever  had  been,  and  still  was  held  by  the  trustees  of  said 
congregation  in  trust  for  the  sole  and  only  and  exclusive  pur- 
pose of  being  devoted  and  appropriated  exclusively  to  the  support 
and  maintenance  of  the  preaching  and  teaching  of  the  gospel 
and  the  administration  of  divine  ordinances  in  said  congrega- 
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lion,  according  to  the  principles  of  faith,  practice,  discipline  and 
government  of  the  Associate  Church  of  North  America ;  and 
that  according  to  those,  no  minister  who  is  under  sentence  of 
excommunication,  or  deposition,  could  be  permitted  to  occupy 
the  pulpit,  or  administer  divine  ordinances  in  said  Associate 
congregation  of  Cambridge,  or  any  congregation  of  the  Asso- 
ciate Church.  And  that  the  appropriation  of  the  property  for 
the  support  of  the  defendant  Bullions  and  his  preaching,  and 
for  the  use,  benefit  and  accommodation  of  those  adhering  to  him 
and  attending  upon  his  administrations  since  he  was  deposed^ 
<fcc.  was  an  unlawful  diversion  thereof  from  the  purposes  and 
objects  of  the  trust,  and  a  violation  of  the  duty  of  the  de- 
fendants as  trustees,  and  an  abuse  of  their  power  and  duty. 
And  decreed  that  the  trustees  named  as  defendants,  and 
those  who  had  been,  during  the  suit,  elected  trustees  by  the  de- 
fendants or  those  acting  with  them,  be  removed ;  and  a  new 
election  was  ordered  at  a  time  therein  named,  unless  the  com- 
plainants and  those  acting  with  them  had  elected  trustees,  in 
which  case  those  were  declared  to  be  trustees.  And  it  was  de- 
clared that  the  complainants  and  those  concurring  with  them 
in  opposition  to  such  breach  of  trust,  and  who  statedly  worship- 
ped with  them,  and  adhered  to  the  Associate  Presbytery  of 
Cambridge,  as  subordinate  to  the  Associate  Synod  of  North 
America,  were  in  law  and  in  fact  the  only  members  of  the  con- 
gregation known  by  the  corporate  name  of  the  "Associate  Con- 
gregation of  Cambridge,  &c."  to  which  the  said  trust  property  and 
effects  belonged ;  and  they  alone  were  entitled  to  vote  for  trustees. 
And  that  the  property  be  delivered  up  to  those  already  elected  or 
to  be  elected  and  so  declared  trustees.  And  that  there  be  an  ac- 
counting for  the  use  of  the  property  from  the  12th  of  April,  1838, 
and  the  amount  ascertained  to  be  paid  by  the  defendants,  not 
including  the  corporation.  And  the  defendants  were  enjoined 
from  intermeddling,  and  perpetually  enjoined  from  appropriating 
the  property  except  according  to  the  decree,  and  from  preventing 
those  from  using  it,  <fcc.  who  were  adjudged  members,  or  from 
a  free  use  and  enjoyment  of  it  for  the  purposes  for  which  it  was 
dedicated,  &c.    That  the  supplemental  bill  be  dismissed,  with* 
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out  costs  to  either  party,  as  against  each  other,  and  that  the 
complainants  have  their  costs  out  of  the  property  of  the  cor- 
poration. 

The  above  is  a  brief  outline  of  some  of  the  leading  facts  of 
this  case,  which,  with  those  stated  in  the  opinions  delivered  in 
this  court,  are  all  that  are  material  to  understand  the  points 
decided,  and  the  views  of  the  court. 

C.  L.  Allen,  for  the  appellants. 
«  &.  Stevens  and  M.  Fairchild,  for  the  respondents. 

Hand,  J.  The  important  questions  arising  in  this  case  call 
for  a  careful  consideration.  Our  civil  and  religious  institutions 
differ  so  widely  from  those  of  the  country  whence  we  derive 
the  common  law,  that  upon  some  points  but  little  light,  com- 
paratively, is  received  from  that  source.  And  in  consequence 
of  the  diversity  of  legislation  on  the  subject,  very  little  aid  can 
be  obtained  from  the  decisions  of  the  courts  of  sister  states,  and 
the  contrariety  of  opinion  in  our  own  courts,  unfortunately 
leave  the  matter  in  some  perplexity. 

These  considerations  naturally  produce  doubt  and  timidity 
in  the  judicial  examination  of  a  subject  so  delicate,  and  so 
closely  connected  with  the  very  well-being  of  society.  All  the 
judge  can  do  in  such  cases  is  to  inquire,  with  patience  and 
careful  research,  what  is  the  law  of  the  case ;  and  that,  ascer- 
tained, declare  it ;  minding  that  the  via  trita  is  the  safest,  and 
avoiding  judicial  legislation. 

The  first  step  in  the  inquiry  is  into  the  nature  of  the  con- 
veyances admitted  by  the  pleadings.  Those  from  French  are, 
perhaps,  the  most  important,  because  the  church  edifices  were 
both  built  upon  the  premises  described  therein.  The  first  deed 
was  given  in  1786,  the  year  after  the  church  or  congregation 
was  organized ;  and  the  first  house  was  built  soon  after.  Gil- 
more's  deed  of  another  parcel  was  given  in  1799.  In  1810, 
French  and  his  wife  executed  another  deed  of  the  same  prem- 
ises described  in  his  deed  of  1786.  The  incorporation  took 
place  in  1826.    Whatever  estate  was  held  by  the  grantees  in 
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these  three  deeds,  no  doubt  passed  to  the  corporation  upon  that 
event,  by  force  of  the  fourth  section  of  "  an  act  to  provide  for 
the  incorporation  of  religious  societies,"  passed  April  5,  1813. 
The  first  conveyance  by  French  was  for  the  sole  and  only 
proper  use,  benefit  and  behoof  of  this  associate  congregation  ; 
and  was  to  the  grantees  and  their  successors  forever,  without 
the  word  "  heirs."  Notwithstanding  this  was  before  our  revised 
statutes,  and  the  church  was  incapable  of  taking  and  holding 
real  estate,  because  it  had  no  corporate  or  legal  existence,  still 
it  took  a  beneficial  interest,  which  equity  would  protect.  And 
the  same  rule  applies  to  the  land  described  in  Gilmore's  deed. 
"  A  use,"  says  Lord  Bacon,  "  to  a  person  uncertain,  is  not  a 
void  limitation,  but  executeth  not  till  a  person  be  in  esse" 
{Bacon  Read,  on  Statute  of  Uses,  302,  last  Amer.  ed.)  It  has 
been  held  that  a  devise  was  good,  when  not  in  mortmain,  to  a 
corporation  to  be  thereafter  created.  (Inglis  v.  Sailor's  Snug 
Harbor,  3  Peters,  114.  Beatty  v.  Kurtz,  2  Id.  566.)  And 
property  in  some  cases  may  be  granted  or  dedicated  to  the  use 
of  a  body  incapable  of  holding  in  its  own  right.  [Potter  v. 
Chapin,  6  Paige,  649.  2  Kent,  286.  4  Id.  508.  Burr's 
Ex*rs  v.  Smith  et  at.  7  Vt.  Rep.  241.  Baptist  Church  in 
Hartford  v.  WithereU,  3  Paige,  296.  VidaU  v.  Girar<Fs 
Executors,  2  How.  U.  S.  Rep.  127.  Dutch  Church  in  Gar- 
den-street v.  Mott,  7  Paige,  77.  Wright  et  al.  v.  Trustees  of 
the  Methodist  Episcopal  Church,  1  Hoff.  Ch.  Rep.  202.  Shot- 
well  v.  Mott,  2  Sand.  Ch.  Rep.  46.  '  City  of  Cincinnati  v. 
White,  6  Peters,  435.  9  Cranch,  331.)  The  beneficial  inter- 
est in  property  may  become,  and  frequently  is,  vested  in  objects 
as  cestuis  que  trust  whose  existence  is  not  recognized  at  law ; 
and  of  course  it  may  be  held  for  the  benefit  of  many  objects,  as 
cestuis  que  trust,  whose  separate  existence  as  the  recipients  of 
property  is  not  recognized  or  admitted  by  the  common  law. 
(Hill  on  Trustees,  52,  53,  Am.  ed.  et  supra.)  If  the  deed  given 
by  French  in  1810  had  been  valid  as  a  conveyance,  perhaps  a 
question  would  have  arisen  whether  the  property  conveyed 
thereby  passed  to  the  corporation,  under  the  special  trust  con- 
tained therein,  though  it  seems  to  me  quite  clear  that  it  would. 
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If  hot,  it  would  have  remained  in  the  trustees,  in  the  deed,  or 
the  survivors  or  survivor,  or  his  heirs,  as  the  case  may  be  j  and 
notwithstanding  the  allegations  in  the  bill  and  the  admissions 
in  the  answer  in  relation  to  these  trusts,  the  case  would  be  de- 
fective for  want  of  parties.  But  the  deed  of  French  given  in 
1810  is  entirely  ineffectual,  either  as  a  conveyance  or  declara- 
tion of  trust  In  1786  he  conveyed  away  all  bis  interest  in  the 
same  lands  to  seven  persons  as  trustees.  Soon  after,  a  house 
of  worship  was  erected  thereon.  The  trusts  declared  in  that 
deed  were  valid,  and  consequently  the  cestui*  que  trust  took  a 
beneficial  interest  thereby,  which  it  was  not  competent  for  the 
grantor,  unless  he  had  reserved  that  right  in  the  first  deed,  as 
was  done  in  the  Hewley  case,  even  with  the  consent  of  all 
the  trustees,  to  revoke  or  change.  Much  less  did  an  attempted 
conveyance  to  three  of  the  seven  original  trustees,  together 
with  eleven  others,  and  to  their  heirs  forever,  and  to  the  use  of 
different  cestuis  que  trust,  and  after  the  lapse  of  24  years  and 
the  erection  of  a  place  of  worship  by  the  first  cestuis  que  trust, 
divest  the  latter  or  any  of  them  of  their  rights.  French  had 
nothing  to  convey ;  those  having  the  legal  estate  had  no  power 
to  yield  or  alter  it  Even  if,  strictly,  only  a  life  estate  passed 
at  law,  equity,  beyond  all  question,  under  the  circumstances, 
would  have  secured  this  property  to  the  society.  ( VuLdll  v. 
Girardfs  Erfrs,  supra  ;  and  see  Baptist  Church  of  Hartford 
v.  WithereU,  supra,  and  9  Cowen,  437.)  The  entire  deed  is 
not  shown  to  us ;  but  it  is  probable  the  covenant  for  further 
assurance,  also  provided  for  this,  had  it  been  necessary.  Be- 
sides, it  is  not  shown  whether  the  grantees  in  the  first  deed 
were  dead  when  the  society  was  incorporated ;  nor  even  at 
the  time  the  bill  was  filed.  Nor  does  the  second  deed  pur- 
port to  be  a  release  or  conveyance  of  the  remainder,  but 
rather  a  confirmation  of  the  first.  It  is  true,  the  first  deed 
was  to  certain  persons  described  as  trustees  of  this  congrega- 
tion, and  their  "successors  forever;"  while  the  deed  of  1810 
was  to  certain  persons  also  named  as  trustees  of  said  congrega- 
tion, "  their  heirs  and  assigns,"  and  in  the  habendum  clause  "  to 
their  heirs  and  assigns  forever."    But  the  last  deed  recites  that 
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its  object  was  to  coofiim  the  title,  not  only  in  those  who  were  in 
full  communion  and  who  should  compose  the  congregation,  but 
to  those  they  had  chosen  or  might  choose  for  trustees,  and  their 
successors  in  office  forever.  The  first  deed  is  full  as  strong  in 
relation  to  the  succession,  and  contains  a  covenant  for  further 
assurance  to  the  persons  named  as  trustees,  and  their  successors, 
for  die  sole  use  of  the  said  associate  congregation.  This  cov- 
enant could  not  be  performed  by  a  further  conveyance  to  other 
quarters,  for  the  benefit  of  new  parties.  But  the  first  deed,  with- 
out the  word  "  heirs,'9  would  undoubtedly  convey  the  property  in 
trust  to  the  grantees  named  therein,  so  as  to  pass  the  legal  title 
to  the  corporation  when  that  should  come  into  existence.  By  a  de- 
vise to  a  man  and  his  successors,  the  fee  vests  without  the  wofd 
heirs.  (2  Jar.  on  Wills,  180.  8  Vin.  Ab.  209.)  And  though 
in  a  deed  to  a  natural  person,  the  words  "  successors  forever" 
would  not  pass  the  fee  here,  before  our  revised  statutes,  they 
would  to  a  corporation.  (Co.  LUL&b.  4  Cruise,  442.)  So  that 
the  proper  words  to  vest  the  fee  in  the  corporation,  when  the 
society  should  become  incorporated,  were  used  in  this  deed.  A 
corporation,  it  was  held,  took  the  legal  title  when  the  lands  had 
been  previously  conveyed  to  "  the  elder  or  minister,  deacons, 
wardens  or  vestrymen,  and  their  successors  in  office  of  the  First 
Baptist  Church  in  Hartford."  (Baptist  Church  in  Hartford  v. 
Witherell,  3  Paige,  296.)  A  different  construction  would  he 
most  unreasonable,  where  the  scope  and  object  of  the  convey- 
ance were  perpetual,  and  the  society  had  expended  so  much 
upon  the  property.  (3  Peters,  147.)  This  view  of  the  case, 
renders  it  unnecessary  to  decide  what  would  have  been  the  na- 
ture and  effect  of  that  instrument  had  it  been  valid. 

The  deeds  from  Dr.  Bullions  in  1827,  and  from  Mr.  Steven- 
son in  1835,  passed  the  property  therein  described,  directly  to 
the  corporation.  For,  although  the  conveyances  are  to  certain 
persons  by  name,  as  trustees,  and  not  to  the  corporation  by  its 
corporate  name,  there  is  sufficient  appearing  upon  the  face  of 
the  instruments  to  designate  the  real  grantee,  and  show  the  in- 
tention of  the  parties ;  and  besides  that,  having  capacity  to 
take  the  legal  estate,  (he  use,  I  think,  would  be  executed  at 
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ooce  in  the  corporation.  It  is  not  necessary  to  inquire  there- 
fore whether  a  conveyance  in  trust  for  a  religious  corporation  is 
now  good.  (McCartee  v.  Orphan  Asylum  Society,  9  Cowen, 
437.  Tkeo.  Sem.  of  Auburn  v.  Child*,  4  Paige,  423.  Shot- 
well  v.  Molt,  2  Sand.  Ch.  Rep.  51.  1  R.  S.  728,  9,  H  49,  68 ; 
737,  §  129.    2  Id.  57,  §  3.) 

To  a  proper  understanding  of  the  law  applicable  to  this 
case,  it  is  necessary  to  ascertain  the  character  and  qualities  of 
these  religious  corporations. 

The  first  general  act  in  this  state  upon  this  subject  was 
that  of  1784.  (1  Ghreetd.  Laws,  71.)  The  provisions  of  that 
act  affecting  denominations  not  otherwise  therein  particularly 
specified,  were  substantially  the  same  as  the  law  passed  March 
27th,  1801,  (1  K.  <$r  R.  336,)  of  which  the  material  parts  of 
our  present  law,  "  an  act  to  provide  for  the  incorporation  of  re- 
ligious societies,"  passed  April  5th,  1813,  are  a  transcript.  The 
first  section  of  the  latter  is  applicable  to  the  Protestant  Episco- 
pal Church,  and  does  not  affect  this  case.  But  it  may  be  re- 
marked that  the  electors  of  church  wardens  and  vestrymen  are 
confined  by  that  section  to  the  "church  or  congregation/'  omit- 
ting the  word  "  society  ;"  and  the  church  wardens  and  vestry- 
men elected,  together  with  the  rector,  if  there  be  one,  form  a 
vestry  and  are  the  trustees ;  and  as  such,  are  a  body  corporate. 
And  the  church  wardens  and  vestrymen  have  power  "  to  call 
and  induct  a  rector  to  the  church  or  congregation,"  as  often  as 
there  is  a  vacancy.  The  second  section  is  applied  to  the  Re- 
formed Protestant  Dutch  Church  or  congregation,  and  makes 
the  minister,  elders  and  deacons,  or  if  no  minister,  then  the 
two  latter,  "  elected  according  to  the  rules  and  usages  of  such 
churches  within  this  state,"  trustees  of  such  "  church  or  congre- 
gation ;"  and  such  trustees  are  authorized  to  become  incor- 
porated by  filing  a  proper  certificate. 

The  third  section  applies  to  all  other  churches,  congrega- 
tions or  religious  societies,  except  a  few  special  cases,  found  in 
this  and  subsequent  statutes.  It  enacts,  "  That  it  shall  be  law- 
ful for  the  male  persons  of  full  age,  belonging  to  any  other 
church,  congregation,  or  religious  society,  now  or  hereafter  to 
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be  established  io  ibis  stale,  and  not  already  incorporated,  to  as- 
semble at  the  church,  meeting  house,  or  other  place  where  tbejr 
statedly  attend  for  divine  worship,  and  by  plurality  of  voices* 
to  elect  any  number  of  discreet  persons  of  their  church,  con- 
gregation or  society,  not  less  than  three  nor  exceeding  nine  in 
number,  as  trustees,  to  take  the  charge  of  the  estate  and  prop- 
erty belonging  thereto,  and  to  transact  all  affairs  relative  to  the 
temporalities  thereof;  and  that  at  such  election  every  male 
person  of  full  age,  who  has  statedly  worshipped  with  such 
church,  congregation  or  society,  and  has  formerly  been  consid- 
ered as  belonging  thereto,  shall  be  entitled  to  vote ;  and  the  . 
said  election  shall  be  conducted  as  follows :  the  minister  of  such 
church,  congregation  or  society,  or  in  case  of  his  death  or  ab- 
sence, one  of  the  elders  or  deacons,  church  wardens  or  vestry- 
men thereof,  and  for  want  of  such  officers,  any  other  person 
being  a  member  or  a  stated  hearer  in  such  church,  congregation 
or  society,  shall  publicly  notify  the  congregation  of  the  time 
when,  and  place  where,  the  said  election  shall  be  held,  at 
least  fifteen  days  before  the  day  of  election ;  that  the  said  noti- 
fication shall  be  given  for  two  successive  sabbaths,  or  days  on 
which  said  church,  congregation  or  society,  shall  statedly  meet 
for  public  worship,  preceding  the  day  of  election ;  that  on  the 
day  of  said  election,  two  of  the  elders  or  church  wardens,  and 
if  there  be  no  such  officers,  then  two  of  the  members  of  the 
said  church,  congregation  or  society,  to  be  nominated  by  a 
majority  of  the  members  present,  shall  preside  at  such  election, 
receive  the  votes  of  the  electors,  be  the  judges  of  the  qualifica- 
tions of  such  electors,  and  the  officers  to  return  the  names  of 
the  persons  who  by  plurality  of  voices  shall  be  elected  to  serve 
as  trustees  for  the  said  church,  congregation  or  society,  and  the 
said  returning  officers  shall  immediately  thereafter  certify  under 
their  hands  and  seals  the  names  of  the  persons  elected  to  serve 
as  trustees  for  such  church,  congregation  or  society,  in  which 
certificate  the  name  or  title  by  which  the  said  trustees  and 
their  successors  shall  forever  thereafter  be  called  and  known, 
shall  be  particularly  mentioned  and  described  ;  which  said  cer- 
tificate being  proved  or  acknowledged  as  above  directed  shall 
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be  recorded  as  aforesaid  ;  and  such  trustees  and  their  successors 
shall  also  thereupon  by  virtue  of  this  act  be  a  body  corporate 
by  the  name  or  title  expressed  in  such  certificate." 

The  fourth  section  applies  to  the  trustees  of  all  the  churches, 
congregations,  and  societies  embraced  within  the  first,  second, 
and  third  sections.  It  requires  them  to  have  a  common  seal, 
and  empowers  them  "  to  take  into  their  possession  and  custody 
all  the  temporalities  belonging  to  such  church,  congregation  Or 
society,  whether  the  same  consist  of  personal  or  real  estate,  and 
whether  the  same  shall  have  been  given,  granted,  or  devised 
directly  to  such  church,  congregation  or  society,  or  to  any  other 
person  for  their  use,  and  also  by  their  corporate  name  or  title  to 
sue  and  be  sued  in  all  courts  of  law  or  equity,  and  to  recover, 
hold,  and  enjoy  all  the  debts,  demands,  rights  and  privileges,  and 
all  churches,  meeting  houses,  parsonages  and  burying  places  with 
the  appurtenances,  and  all  estates  belonging  to  such  church, 
congregation  or  society,  in  whatsoever  manner  the  same  may  have 
been  acquired,  or  in  whose  name  soever  the  same  may  be  held,  as 
fully  and  amply  as  if  the  right  or  title  thereto  had  originally 
been  vested  in  said  trustees ;  and  also  to  purchase  and  hold 
other  real  and  personal  estate,  and  to  demise,  lease,  and  improve 
the  same  for  the  use  of  such  church,  congregation  or  society,  or 
other  pious  uses,"  not  exceeding  a  certain  amount.  u  And  also 
to  repair  and  alter  their  churches  or  meeting  houses,  and  to  erect 
others  if  necessary,  and  to  erect  dwelling  houses  for  the  use  of 
their  ministers,  and  school  houses  and  other  buildings  for  the  use 
of  such  church,  congregation  or  society ;  and  such  trustees  shall 
also  have  power  to  make  rules  and  orders  for  managing  the  tern* 
poral  affairs  of  such  church,  congregation  or  society,  and  to  dis- 
pose of  all  moneys  belonging  thereto,  and  regulate  and  order  the 
.  renting  of  the  pews  in  their  churches  and  meeting  houses,  and  the 
perquisites  for  the  breaking  of  the  ground  in  the  cemetery  or 
churchyards  and  in  the  said  churches  and  meeting  houses  for 
burying  the  dead,  and  all  other  matters  relating  to  the  temporal 
concerns  and  revenues  of  such  church,  congregation  or  society,* 
and  appoint  a  clerk,  treasurer,  and  collector,  &c. 

Section  fifth  ^declares  the  number  of  trustees  necessary  to  do 
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business.  By  section  sixth,  they  continue  in  office  three  years 
and  are  divided  into  three  classes;  the  term  of  office  of  one  ex- 
piring every  year ;  and  that  section  provides  for  filling  vacancies 
by  expiration  of  office,  death,  dfcc.    * 

The  seventh  section  declares,  "  That  no  person  belonging  to 
any  church,  congregation,  or  society,  intended  by  the  third  sec* 
tkm  of  this  act,  shall  be  entitled  to  vote  at  any  election  succeed-* 
ifig  the  first,  until  he  shall  have  been  a  stated  attendant  on 
divine  worship  in  the  said  church,  congregation  or  society,  at 
least  one  year  before  such  election,  and  shall  have  contributed 
to  the  support  of  the  said  church,  congregation  or  society,  accord- 
ing to  the  usages  and  customs  thereof;  and  that  the  clerk  to 
the  said  trustees  shall  keep  a  register  of  the  names  of  all  such  per- 
sons as  shall  desire  to  become  stated  hearers  in  the  said  church, 
congregation  or  society,  and  shall  therein  note  the  time  when 
such  request  was  made ;  and  the  said  clerk  shall  attend  all  such 
subsequent  elections,  in  order  to  test  the  qualifications  erf  such 
electors,  in  case  the  same  should  be  questioned." 

The  eighth  section  reads  as  follows:  "And  be  it  enacted, 
that  nothing  fn  this  act  contained  shall  be  construed  or  taken 
to  give  to  any  trustee  of  any  church,  congregation  or  society, 
the  power  to  fix  or  ascertain  any  salary  to  be  paid  to  any 
minister  thereof,  but  the  same  shall  be  ascertained  by  a  major- 
ity of  persons  entitled  to  elect  trustees,  at  a  meeting  to  be  called 
for  that  purpose ;  and  such  salaries,  when  fixed,  shall  be  ratified 
by  the  said  trustees,  or  a  majority  of  them,  by  an  instrument 
in  writing  under  their  common  seal,  which  salary  shall  there- 
upon be  paid  by  the  said  trustees  out  of  the  revenues  of  such 
church,  congregation,  or  society." 

The  ninth  section  allows  any  "  religious  corporation"  (other 
than  those  chartered)  when  deemed  necessary,  and  for  the  in- 
terest of  such  "  religious  corporation,  to  reduce  their  number  of 
trustees,"  but  not  to  less  "  than  three  trustees  in  aqy  one  of  the 
said  religious  corporations." 

Sections  ten,  twelve  and  fifteen  relate  to  the  amount  of  yearly 
revenues,  and  also  to  the  report  thereof  to  the  chancellor  or  a 
justice  of  the  supreme  court,  or  a  county  judge4  by  the  churches 
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in  New-York,  Albany  and  Schenectady ;  and  provides  that  in 
case  of  an  excess  that  officer  is  to  report  the  same  to  the  legis- 
lature. 

Section  eleven  empowers  nhe  chancellor,  on  the  application 
of  the  corporation,  to  authorize  the  sale  of  its  real  estate,  (not 
granted  by  the  state,  <fcc.)  and  direct  the  application  of  the 
avails  by  the  corporation  "  to  such  uses  as  the  same  corporation 
with  the  consent  and  approbation  of  the  chancellor  shall  con- 
ceive to  be  most  for  the  interest  of  the  society  to  which  the  real 
estate  so  sold  did  belong." 

Section  thirteen,  (no  doubt  referring  to  the  former  statutes,) 
establishes  and  confirms  "  every  corporation  of  any  church,  con- 
gregation or  religious  society,"  made  in  pursuance  of  any  law 
of  this  state  in  conformity  to  the  directions  of  this  act;  and  in 
case  of  a  dissolution  by  reason  of  non-compliance  with  the  stat- 
utory regulations,  provides  for  re-incorporation  within  six  years. 

Section  fourteen  applies  solely  to  the  Methodist  Episcopal 
Church  in  the  city  of  New- York. 

The  sixteenth  section  provides,  "  that  whenever  any  religious 
corporation  shall  be  dissolved  by  means  of  any  nonuser  or  neg- 
lect to  exercise  any  of  the  powers  necessary  for  its  preservation, 
it  shall  be  lawful  for  the  religious  society  which  was  connected 
with  such  corporation  to  re-incorporate  itself  in  the  mode  pre- 
scribed by  this  act,  and  that  thereupon  all  the  real  and  personal 
property  which  did  belong  to  such  dissolved  corporation  at  the 
time  of  its  dissolution  shall  vest  in  such  new  corporation  for  the 
said  society." 

The  law  of  1826,  (ch.  47,)  amendatory  of  this  act,  provides 
for  holding  over  in  case  of  omission  to  elect,  and  authorizes  a 
re-election  to  fill  vacancies.  And  the  second  section  declares 
that  in  case  of  an  omission  of  any  church,  congregation  or  reli- 
gious society  to  elect  trustees,  church-wardens,  vestrymen  or 
other  officers,  such  church,  congregation  or  religious  society 
shall  not  be  deemed  or  taken  to  have  been  thereby  dissolved, 
but  those  officers  shall  hold  over,  provided  a  new  election  shall 
take  place  within  one  year.  And  the  third  section  of  the  amen- 
datory act  of  1844,  {ch.  158,)  is  a  repetition  of  this  section. 
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The  statute  from  which  we  have  so  largely  extracted,  is  no 
doubt  valid ;  and  corporations  could  be  created  under  it  before 
the  recent  revision  of  our  constitution,  notwithstanding  the  "  two- 
thirds"  clause  in  the  constitution  of  1821.  (Art.  7,  i  9.)  It 
was  a  statute  then  existing.  (Id,  i  13.)  And  besides,  if  passed 
since,  would  clearly  be  good  upon  the  same  grounds  that  sus- 
tained the  general  banking  law.  (See  Gifford  v.  Livingston, 
2,  Denio,  382.) 

Then  what  kind  of  corporations  are  they  ? 

The  answer  to  this  inquiry  may  be  of  some  importance  in 
this  case.  Chancellor  Kent,  in  his  commentaries,  denominates 
them  "ecclesiastical  corporations,"  and  Angel  &,  Ames  in  their 
valuable  work  on  corporations,  upon  this  authority,  adopt  the 
same  application.  (2  Kent,  274.  Ang.  $•  Ames  on  Corp.  33.) 
Neither  cites  any  decision.  Considering  the  high  authority 
from  whence  the  remark  emanates,  I  express  a  dissent  with 
much  timidity,  but  with  deference,  I  think  it  incorrect.  I  doubt 
whether,  in  a  technical  sense,  there  are  any  ecclesiastical  cor- 
porations in  this  state,  particularly  under  the  third  section  of  this 
act  As  an  ecclesiastical  body,  they  have  no  legal  existence ; 
they  have  no  ecclesiastical  power.  They  are  not  controlled  by 
and  can  not  control  the  church,  or  any  church  judicatory,  or  in- 
terfere in  spiritual  concerns.  Their  object  and  purpose  is  to 
manage  the  temporalities  of  the  society.  u  Ecclesiastical  corpo- 
rations," says  Blackstone,  "  are  where  the  members  who  com- 
pose it,  are  entirely  spiritual  persons;  such  as  bishops,  cer- 
tain deans  and  prebendaries;  all  arch-deans,  parsons  and  vicars, 
which  are  sole  corporations;  deans  and  chapters  at  present, 
and  formerly  prior  and  convent,  abbots  and  monks,  and  th* 
like ;  bodies  aggregate."  And  in  describing  the  class  of  lay  cor* 
porations  known  as  eleemosynary,  he  adds :  "  and  all  these  elee- 
mosynary corporations  are,  strictly  speaking,  lay  and  not  eccle- 
siastical, even  though  composed  of  ecclesiastical  persons,  and 
although  they  in  some  things  partake  of  the  nature,  privileges 
and  restrictions  of  ecclesiastical  bodies."  (1  BL  470.  And  set 
Phillips  v.  Bury,  1  Ld.  Ray.  6 ;  Cawdreys  case,  5  Co.fol.  15 ; 
2  Bqc.  Abr.  2;  1  Kyd,  22.)    It  is  not  the  profession  of  piety 
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by  the  individuals  that  renders  the  corporation  of  which  they  are 
the  members,  ecclesiastical.  The  corporation  must  be  spiritual 
in  a  legal  and  not  in  a  popular  or  scriptural  sense.  Lay  corpora- 
tions may  be  for  the  advancement  of  religion,  and  the  members 
may  all  be  clergymen,  even,  but  that  does  not  make  the  corpo- 
ration ecclesiastical.  The  king  is  said,  in  Cawdretfs  case,  to 
be  "  vicar  of  the  highest  of  kings,"  aud  he  is  a  corporation,  but 
I  believe  he  is  not  considered  an  ecclesiastical  corporation*  And 
if  he  were,  it  would  be  because  he  is  the  head  of  the  church, 
an  ecclesiastical  body  in  law.  Dartmouth  College  is  a  lay  and 
not  an  ecclesiastical  corporation,  and  would  be  if  the  individual 
members  were  all  ecclesiastical  persons.  (Dartmouth  College 
v.  Woodwardy  4  Wheat.  518.  See  the  ojrinion  of  Mr.  J.  Story. 
Ang.  4*  AmeSj  34.)  And  one  distinctive  feature  of  ecclesiastical 
corporations  is,  that  they  are  subject  to  the  jurisdiction  of  the  ec- 
clesiastical courts  or  the  visitatorial  power  of  the  ordinary.  (1  Bl. 
471,it.l.  Tom.  Die  436.  I  Kyd,22.  Holt,  C.  J.  1  Show.252.) 
Our  religious  corporations  have  no  such  amenabilities.  There  the 
ordinary  is  the  visitor  of  ecclesiastical  corporations,  and  from 
him  there  is  an  appeal.  The  king,  as  the  "  supreme  ordinary/' 
visits  the  metropolitan,  and  the  metropolitan  the  bishop.  Church 
wardens  (in  England)  are  said  to  be  lay  corporations,  although 
instituted  for  the  benefit  and  advancement  of  religion  and  to 
suppress  profaneness  and  immorality,  and  to  see  that  public 
worship  be  performed  with  due  decency  and  reverence ;  and 
are  elected  by  the  parish  or  the  minister  and  parish.  (1  Bac. 
Abr.  597.  Dawson  v.  Fowle,  Hardr.  378.  Holt,  C.  J.  in  lies  v. 
Bees,  12  Mod.  116.  Toml.  Die.  "  Church  wardens"  1  LilL 
Abr.  "  Church  wardens."  1  Burn's  Eccl.  L.  378.)  It  may  be 
added,  that  oar  corporations  have  power  to  build  school  houses, 
and  dwellings  for  the  minister,  and  other  buildings,  &c.  If 
these  were  ecclesiastical  corporations,  there  would  be  no  vis- 
itor, for  the  reason  that  no  person  or  officer,  with  us,  has  any 
such  jurisdiction.  That  system  is  a  part  of  the  ecclesiastical 
polity  of  England,  and  does  not  apply  to  our  religious  corpora- 
tions. (2  Kent,  304.) 
If  lay  corporations,  then  they  are  either  eleemosynary  or  civil 
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If  the  former,  the  visitatorial  power  is  with  the  founders  or  thekr 
heirs ;  unless  it  has  been  delegated  by  them  to  some  other  per- 
son. If  a  civil  corporation,  they  are  not  subject  to  this  species 
of  visitation  at  all.  (2  Kent,  304.)  Perhaps  for  the  purpose  of 
ascertaining  the  power  of  a  court  of  chancery  in  this  case,  it  is  not 
important  to  decide  whether  they  are  eleemosynary  or  civil ;  for 
that  court  has  no  visitatorial  power  over  a  private  eleemosynary 
corporation.  Where  there  is  a  failure  or  want  of  a  visitor,  in  such 
cases,  in  England,  the  crown  becomes  the  visitor,  and  that  power 
is  exercised  by  the  court  of  king's  bench,  if  not  a  charity,  (Rex  v. 
Chregory,  4  T.  R.  240, 1,  n.)  and  if  a  charity,  within  the  statute  of 
charitable  uses,  (43  Eliz.  eh*  4,)  by  a  petition  to  the  great  seal, 
and  not  by  bill  or  information  ;  and  then  the  lord  chancellor 
acts  in  his  visitatorial  capacity.  (Ex  parte  Wrangham,  2  Ves.  jr. 
609.  Att.Geti.y.EarlofClarendon,17Id.4a9.  Same  v.  Dixie, 
13  Id.  519.  Same  v.  Smart,  1  Ves.  sen.  92.  In  re  Bedford 
Charity y  2  Swanst.  524.  Dann  ex  parte,  9  Ves.  547.  3  Atk. 
109.  1  Jac  1.  Hill  on  Trustees,  460.)  His  jurisdiction  over 
charities,  it  is  said,  is  a  personal  authority  of  the  chancellor, 
and  not  within  the  ordinary  powers  of  equity.  (Corp.  of  Bed- 
ford v.  LenihaU,  2  Atk.  553.)  I  am  aware  of  the  conflict  of 
opinion  in  the  English  courts  as  to  the  extent  of  the  jurisdiction 
of  the  king's  bench  in  cases  of  private  eleemosynary  foundations. 
(King?.  Cath. Hall, IT.R.233.  Edenv.  Footer,2  P.Wms. 
326.  12  Mod.  116.  F.  N.  B.  42.  King  v.  Bishop  of 
Chester,  2  Str.  797.  Rex  v.  Gregory,  4  T.  JR.  240, 1,  n.  Green 
v.  Rutherford,  1  Ves.  sen.  471.  King  v.  Bishop  of  Ely,  2  T. 
JR.  339.  Ex  parte  Wrangham,  supra.)  Visitatorial  power, 
perhaps,  is  not  now  professional  language,  when  speaking  of  the 
law  courts ;  but  the  king's  bench  has  a  superintendent  author- 
ity where  other  jurisdictions  are  deficient  And  at  all  events, 
the  power  where  it  exists  on  the  other  side  of  the  courts,  belongs 
to  the  great  seal  and  not  to  chancery  as  a  court  of  equity  juris- 
diction, except  on  the  ground  of  trust. 

But  I  am  inclined  to  the  opinion  that  these  corporations  are  not 
eleemosynary,  although  occasionally  so  called.  Eleemosynary 
corporations  "are  constituted  for  the  perpetual  distribution 
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of  the  free  alms  or  bounty  of  the  founder  of  them,  to  such  per- 
sons as  he  has  directed  ;"  (1  BL  471 ;)  and  are  of  two  general 
descriptions ;  hospitals  for  the  maintenance  and  relief  of  poor 
and  impotent  persons,  and  colleges  for  the  promotion  of  learn- 
ing, and  the  support  of  persons  engaged  in  literary  pursuits. 
Blackstone  says,  that  the  universities  of  Cambridge  and  Oxford 
are  not  eleemosynary  corporations, "  though  stipends  are  annexed 
to  particular  magistrates  and  professors,  any  more  than  other  cor- 
porations where  the  acting  officers  have  standing  salaries,  for 
these  are  rewards  pro  opere  et  labore,  not  charitable  donations 
only,  since  every  stipend  is  preceded  by  service  and  duty."  No 
writer  upon  elementary  law,  uses  the  term  in  a  different  sense 
than  that  given  by  Blackstone,  which  also  accords  with  its  ety- 
mology. (2  Kent,  274.  1  Wooddes.  §  474.  1  Kyd  on  Corp. 
25.  PhiUip3v.BuryilLd.Ray.5,S.C.2T.R.3i6;S.C. 
Hott,  724.  Webst.  Die.  Hi.  Eleemosynary.  Babb  v.  Reed,  5 
Rawle,  151.)  Those  institutions  are  considered  of  this  kind, 
where  the  plan  is  one  of  bounty,  charity,  and  benevolence  to 
others ;  not  those  which  are  for  the  use  of,  and  beneficial  and 
make  return  to  the  donors.  Even  a  school,  unless  it  be  a  free 
school,  does  not  come  within  the  statute  of  charitable  uses,  43 
Bliz.  {Atty  Gen.  v.  Hewer,  2  Vern.  387.)  In  this  very  case, 
the  land  was  purchased  and  paid  for  by,  and  conveyed  to  the 
society  for  their  own  use,  and  the  attorney  general  is  not  a  ne- 
cessary party.  Religious  societies  may  be  the  means  of  dispen- 
sing the  richest  bounties,  but  the  beneficiaries  are,  in  a  great 
measure,  the  founders  themselves. 

If,  then,  these  corporations  are  not  ecclesiastical,  nor  eleemos- 
ynary, they  fall  into  the  remaining  class,  private  and  civil.  I 
think  they  possess  the  nature  and  qualifications  of  private,  civil 
corporations,  created  mainly  for  the  purpose  of  aiding  in  the 
promotion  and  enjoyment  of  religion,  by  managing  the  property 
of  the  church.  Civil  corporations  are  subject  to  no  visitation, 
except  in  England  by  the  king,  who  exercises  this  power  in  the 
king's  bench,  which  is  his  representative,  by  mandamus,  or 
quo  warranto ;  and  here  this  power,  in  a  degree,  belongs  to  the 
government,  and  was  exercised  in  our  supreme  court ;  which  is 
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the  representative,  in  our  judicial  system,  of  the  king'*  beach ; 
and  in  the  same  manner,  if  such  power  did  formerly  exist  here  at 
all,  as  the  king's  bench  superintends  the  civil  corporations  of  the 
kingdom.  (3  BL  42.  2  Kyd  on  Corp.  174.  2  Kent,  304, 
Ordinance  of  1704,  establishing  our  Supreme  Court.  2  R.  L. 
App.  6.)  £)ur  statutes  now  give  certain  powers  over  corpora- 
tions to  the  supreme  court  and  the  court  of  chancery  ;  but  re- 
ligious corporations  are  expressly  excepted  from  their  operation. 
(1  R.  S.  603  §  5;  605,  i  11.  2  R.S.462,  »33,  35;  466,  §57.) 
So  the  law,  as  to  these,  remains  as  before.  The  king  in  Eng- 
land, and  the  legislature  here,  as  founders  in  a  certain  sense  of 
all  civil  corporations,  are  said  to  have  visitatorial  capacity ;  and 
they  are  visited  and  inspected,  where  no  statute  interposes,  in  the 
court  of  king's  bench  according  to  the  rules  of  common  law, 
and  not  elsewhere  or  by  other  authority.  (1  BL  481.  AtVp 
Gen.  v.  Utica  Ins.  Co.  2  John.  Ch.  Rep.  37JL  Auburn  Acade- 
my v.  Strong,  Hopk.  R.  278.  2  Kent,  300.)  But  whether 
ecclesiastical,  eleemosynary  or  civil,  our  court  of  chancery  has 
no  jurisdiction  as  visitor  over  these  religious  corporations. 

"  This  court,"  said  Sir  William  Grant,  master  of  the  rolls,  u  I 
apprehend,  has  no  jurisdiction  with  regard  either  to  the  election 
or  amotion  of  corporators  of  any  description."  (Attorney  Gen* 
v.  Earl  of  Clarendon,  17  Ves.  499.)  And  Lord  Eldon,  in  a  case 
of  gross  abuse  of  a  charity  under  the  statute  of  43  of  Eiiz.  upon 
*  an  information,  stopped  the  cause  until  a  petition  was  presented 
to  him  in  his  visitatorial  capacity,  and  then  declared  an  election 
invalid.  {AtCy  Gen.  v.  Dixie,  13  Yes.  519.)  The  same  view 
was  taken  by  Lord  Commissioner  Eyre.  "  If  the  governors," 
said  he,  "  established  for  the  regulation  #f  it  [a  charity  estab- 
lished by  charter,]  are  not  ,|fcp*a  who  bswe  the  management 
of  the  revenues,  this  court  bm  no  juriasMrtion ;  and  if  ever  so 
much  abused,  as  fax  as  respects  the  jurisdiction  of  this  court,  it  is 
without  remedy ;  but  if  those  wtsMwfrad  9a  governors  have  also 
the  management  of  the  revenues,  this  court  does  assume  a  juris* 
diction  of  necessity,  so  far  as  they  are  to  be  considered  trustees 
of  the  revenue."  ( The  Atty  Gen.  v.  Gov.  of  the  Found.  Hoop. 
2  Voe.  jun.  47.)    Chancellor  Kent,  on  a  review  of  the  < 
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came  to  the  same  conclusion.  ( Tlie  Atfy  Gen.  v.  The  Utica 
Ins.  Co.  2  John.  Ch.  371.  And  see  2  Kent,  303,  4 ;  2  Bac.  Ah. 
27 ;  Dartmouth  College  v.  Woodward,  per  Story,  J.  4  Wheat. 
618 ;  Ang.  fy  Ames  on  Corp.  407.)  The  power  of  amotion  or 
disfranchisement  of  a  member  for  reasonable  cause,  is  incident 
to  every  corporation,  (2  Kent,  299,)  and,  notwithstanding  it  was 
said  in  Bagg>s  case,  (11  Co.  99  a,)  where  Lord  Coke  puts  it  on 
the  29th  chapter  of  magna  charta,  nullus  liber  homo  capiatur, 
&c.  giving  it  rather  a  literal  reading,  that  this  could  be  done 
only  where  the  authority  is  given  by  the  express  words  of  the 
charter,  or  by  prescription ;  or  where  the  member  has  been  convict- 
ed by  course  of  law ;  the  power  is  now  well  established  by  a  series 
of  decisions.  In  The  King  v  Richardson,  (1  Burr.  517,)  Lord 
Mansfield  expressly  recognized  the  power,  and  disregarded  the 
dictum  in  Bagg*s  case.  (And  see  Rex  v.  Tidderly,  1  Sid.  14, 
cor.  Ld.  Holt ;  King  v.  Mayor  of  Lyme  Regis,  1  Doug.  149 ; 
Comm.  v.  St.  Pat.  Benen.  Society,  2  Binney,  448 ;  Innes  v. 
Wylie,  1  Carr.  fy  Kirw.  257 ;  Ang.  $*  Ames  on  Corp.  33, 404 
to  415 ;  2  Bac.  Abr.  21,  23.)  In  the  case  in  Binney,  Ch.  3; 
Tilghman  defines  what  is  a  reasonable  cause  for  disfranchise- 
ment ;  and  in  The  Commonwealth  v.  Gh$ardians  of  the  Poor, 
k  was  held  that  mere  misemployment  of  the  corporate  funds 
was  not  sufficient.  (6  S.  4*  R-  469.)  There  most  be  reason- 
able cause ;  and  then  the  rule  does  not  extend  to  the  disfran- 
chisement of  a  member,  so  as  to  deprive  him  of  bis  stock  by  the  * 
act  of  the  corporators  in  a  joint  stock  or  moneyed  corporation, 
unless  there  is  express  authority  for  that  purpose ;  in  which 
case,  no  doubt,  the  reasoning  in  Bagg's  case  would  apply. 
Though  a  removal  of  a  corporator  from  office  is  a  different 
thing.  (2  Kent,  298.)  No  reference  is  here  made  to  the  stat- 
ute, restricting  the  exercise  of  corporate  powers,  &c. ;  for  reli- 
gious corporations  are  excepted.  (1  R.  S.  600,  i  3 ;  605, §  11.) 
Our  statute  now  gives  to  the  "chancellor,"  among  other  things, 
power  "  to  suspend  any  trustee  or  officer"  of  a  corporation  "from 
exercising  his  office  whenever  it  shall  appear  that  he  has  abused 
Ms  trust ;"  and  "  to  remove  any  such  trustee  or  officer  from  his 
office,  upon  proof  or  conviction  of  gross  misconduct ;  to  direct 
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new  elections  to  be  held  by  the  body  or  board  duly  authorized 
for  that  purpose,  to  supply  vacancies  created  by  such  removal ;" 
and  if  there  be  no  such  body,  then  to  report  that  fact  to  the  gov- 
ernor, who  may  fill  the  vacancies  with  the  consent  of  the  senate. 
(2  B.  S.  462, )  3.)  And  this  jurisdiction  "  shall  be  exercised  as  in 
ordinary  cases  on  bill  or  petition,  as  the  case  may  require  or  the 
chancellor  direct,  at  the  instance  of  the  attorney  general  prose- 
cuting in  behalf  of  the  people  of  this  state,  or  at  the  instance  of 
a  creditor  of  such  corporation,  or  at  the  instance  of  any  director, 
trustee  or  other  officer  of  such  corporation  having  general 
superintendence  of  its  concerns."  But  the  same  article  also 
declares  that  these  provisions  shall  not  extend  to  any  religious 
corporation.  (2  R.  8.  466,  i  67.)  And  the  statute  seems  to 
imply  that  no  such  power  existed  at  common  law ;  and  there  ia 
also  an  implied  prohibition  against,  or  denial  of,  any  such  juris- 
diction over  religious  corporations,  and  consequently,  they  am 
left  to  the  law  applicable  to  corporations  generally.  "  Where 
a  corporation  is  duly  created,  all  other  incidents  are  taicbte  an- 
nexed."   (Sutton's  Hospital  case,  10  Co.  31.) 

It  follows,  that  chancery  has  no  power  to  disfranchise  a  mem- 
ber, or  remove  one  of  the  officers  of  a  corporation,  in  this  state, 
only  so  for  as  that  power  is  given  by  statute.  Disfranchisement,' 
it  is  said,  is  properly  predkable  of  a  member  and  amotion  of  aa 
officer  of  a  corporation.  {Ang.  $•  Ames  on  Carp.  404.)  But 
neither,  in  case  of  a  private  civil  corporation,  at  common  law, 
is  within  the  power  of  th*t  court 

But  there  is  another  important  inquiry ;  where  the  inoorpo* 
ration  is  under  the  third  section  of  the  act,  who  are  the  corpora- 
tors? This  is  not  without  difficulty.  Chancellor  Walworth,  in 
Lawyer  v.  Oipperly,  says  that  the  statute  of  1784  recognised 
three  distinct  classes  or  bodies  existing  in  a  religious  corporation ; 
u  the  church  or  spiritual  body,  consisting  of  the  office-bearers 
and  communicants ;  the  congregation  or  electors,  embracing  all 
the  stated  hearers  or  attendants  on  divine  worship  who  areconv 
petent  to  vote  for  trustees ;  and  the  trustees  of  the  corporation." 
(7  Paige,  285.  See  16  Mass.  603,4;  10  Pick.  193;  11  Id. 
494.)    But  the  11th  section  of  that  act  is  not  found  in  the  acts 
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of  1801  and  1813.  That  section  declared  that  nothing  in  the 
act  should  be  construed  or  adjudged  to  abridge  or  affect  the 
rights  of  conscience  or  private  judgment,  or  to  change  the  reli- 
gious constitution  or  government  of  the  church,  congregation  or 
society,  so  far  as  respected  or  in  any  wise  concerned  the  doc- 
trine, discipline  or  worship  thereof.  This  statute,  and  both  of 
the  others,  were  passed  during  the  existence  of  the  constitution 
of  1777,  so  that  the  change  is  not  attributable  to  any  alteration 
in  the  organic  law.  And  the  clause  proclaiming  religious  free- 
dom is  retained  in  both  of  the  subsequent  revisions  of  the  con- 
stitution. (Const,  of  1777,  art  38.  Const,  of  1821,  art.  7,  i  3. 
Const.  0/1846,  arL  1,  i  3.)  The  11th  section  of  the  act  of 
1784,  was  not  therefore  important  to  secure  religious  liberty ; 
the  constitution  guaranteeing  that  in  the  broadest  terms.  If  by 
the  omission  of  that  section  the  implication  arises  that  the  con* 
verse  proposition  obtains,  taht  is,  that  an  incorporation  under 
the  act  may  change  the  religious  constitution  or  government  of. 
the  church,  congregation  or  society,  so  far  as  respected  or  in  any 
wise  concerned  the  doctrine,  discipline  or  worship  thereof,  the 
alteration  may  be  important.  But  I  notice  this  for  the  present, 
only  in  reference  to  the  present  inquiry,  who  are  the  corporators  7 
The  omission  rather  weakens  the  position  that  the  law  consid- 
ers the  church  an  integral  part  of  the  corporation.  The  chan- 
cellor adds  in  The  Baptist  Church  in  Hartford  v.  WithertU, 
that  although  a  church  or  body  of  professing  Christians  is  al- 
most uniformly  connected  with  such  a  society  or  congregation, 
the  members  of  the  church  have  no  other  or  greater  rights  than 
any  other  members  of  the  society,  who  statedly  attend  with  them 
for  the  purposes  of  divine  worship.  (3  Paige,  301.)  If  it  be 
one  of  the  integral  parts  of  the  corporation,  and  the  church 
should  become  extinct,  the  corporation  would  be  dissolved* 
That  was  so  settled  in  the  well  considered  case  of  King  v,  Pas* 
more,  (3  T.  R.  199.)  This  would  be  so  clearly,  unless  the  cor- 
porators have  power  to  restore  the  church.  A  neglect  to  elect 
trustees  is  provided  for  by  the  statute ;  and  is,  perhaps,  mora 
properly  a  suspension.  (Phillips  v.  Wickham,  1  Paige^  590* 
And  see  Ang.  &  Ames  en  Corp.  464,  734,  6.)    The  kngujgp 
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of  the  third  section  is,  that  it  shall  be  lawful  for  the  "  male  per- 
sons belonging  to  any  other  church,  congregation  or  religious 
society,"  to  choose  the  trustees.-  The  whole  statute  has  refer- 
ence to  religious  associations.  A  "  church"  (ecclesia)  may  be — 
1st.  A  temple  or  building  consecrated  to  the  honor  of  God  and 
religion ;  or  2d.  An  assembly  of  persons  united  by  the  profession 
of  the  same  Christian  faith,  met  together  for  religious  worship. 
[Jac.  Law  Diet.  "Church."  Toml.  Die.  «  Church."  oPetersd. 
Abr.  409.  Town  of  Pawlet  v.  Clark,  9  Crunch,  292.)  These 
give  the  legal,  though  the  word  has  various  popular  definitions. 
(  Webster's  Diet.  "  Church.")  In  our  statute,  I  think  it  is  used 
in  the  sense  of  the  second  definition  above.  "  Congregation" 
has  perhaps  no  settled  legal  signification.  The  pleadings  in  this 
case  state  and  admit,  that  in  the  Associate  Church  it  is  used  to 
designate  a  local  church;  and  it  would  seem  that  the  word 
"  church"  with  them  implies  the  church  of  that  denomination 
in  its  aggregate  capacity,  the  same  as  the  term,  "  Church  of 
England,"  which  is  net  a  corporation.  (Town  of  Pawlet  v. 
Clark,  9  Cranch,  292,  Story,  J.  Comm.  v.  Green,  4  WharL 
531.)  The  word  "congregation"  occurs  frequently  in  the  books 
made  exhibits  in  this  suit.  (See  the  Ordination  Vows,  in  the 
book  containing  the  Narrative  and  the  Declaration  and  Testi- 
mony, 174  et  seq. ;  the  Form  of  Church  Government,  "  Of  Par- 
ticular Congregations,"  p.  572 ;  Perdivan,  b.  1,  tit.l,  and  indeed 
throughout ;  2  Gib's  Display,  76 ;  and  Church  Government! 
art.  3.)  "  Congregation"  was  an  appellation  given  to  the  protec- 
tants in  Scotland  in  1559,  from  their  union.  (Robertson's  His- 
tory of  Scotland,  b.  2.)  The  term  is  used  in  the  penal  laws  of 
England  against  disturbing  public  worship ;  particularly  those 
to  protect  the  worship  of  protestant  dissenters.  (1  W.fy  M.cfu 
18.)  But,  as  used  in  this  statute,  a  congregation,  I  take  it,  is  an 
assembly  met,  or  a  body  of  persons  who  usually  meet  in  some 
stated  place  for  the  worship  of  God  and  religions  instruction ; 
and  may  or  may  not  include  a  church  or  spiritual  body.  And 
the  same  may  be  said  of  the  term  "  religious  society,"  used  in 
the  same  connection  in  the  third  section.  The  church,  congre- 
gation or  society  must,  to  organize,  have  stated  "divine  wor- 
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ship ;"  for  the  electors  must  have  attended  the  same  to  consti- 
tute them  such  by  the  third  and  seventh  sections.  Whether 
religion  and  divine  worship  in  their  broadest  sense,  or  Christian 
sects  only,  are  intended,  it  is  not  necessary  now  to  inquire.  The 
statute  declares  that  the  persons  chosen  trustees  shall  be  a  body 
corporate.  Most  of  our  statutes,  in  similar  cases,  use  different 
expressions ;  as  in  the  acts  for  the  incorporation  of  literary,  man- 
ufacturing and  medical  societies,  cities  and  villages,  ice  And 
the  13th  and  16th  sections  speak  of  the  corporation  being  dis- 
solved, (not  suspended,)  and  authorizes  the  "  religious  society 
which  was  connected  therewith"  to  reincorporate.  But  the  9th 
section  permits  a  religious  corporation  to  reduce  the  number  of 
trustees,  and  the  congregation  or  society,  I  think,  is  there  in- 
tended. The  11th  section  speaks  of  the  "  society,  to  which  the 
real  estate  so  sold  did  belong ;"  and  the  act  of  1826  declares  that 
if  there  be  an  omission  to  elect  trustees,  the  church,  congrega- 
tion or  religious  society  shall  not  be  deemed  thereby  to  have 
been  dissolved.  Several  ambiguous  expressions  of  this  nature 
are  found  in  the  statute.  Upon  the  whole,  I  am  inclined  to 
think,  all  of  the  electors  are  corporators.  They  elect  the  trus- 
tees and  from  their  own  body,  and  these  are  the  officers  of  the 
society.  It  is  true,  a  right  of  election  is  often  vested  in  others 
beside  the  corporators.  This  is  almost  invariably  so  with  sole 
corporations.  Churchwardens,  who  are  a  corporation  for  cer- 
tain purposes,  are  elected  by  the  parish,  or  by  the  minister  and 
parish.  But  several  opinions  concur  in  the  position,  that  the 
electors  are  corporators.  Those  of  Chancellor  Walworth  in  the 
Baptist  Church  v.  WitkereU,  and  Lawyer  v.  Cipperly,  (supra,) 
have  been  stated.  A.  V.  Ch.  Sandford  seems  to  have  entertain- 
ed the  same  opinion.  (Cammeyer  v.  United  German  Lutheran 
Churches,  2  Sand/.  Ch.  186.)  And  so  I  infer  did  Gardiner, 
president,  in  Miller  v.  Gable,  in  the  court  for  the  correction  of 
errors,  (2  Denio,  548.)  The  persons  entitled  to  vote  are  desig- 
nated by  the  statute.  At  the  first  election,  for  the  purpose  of 
organizing,  they  must  be  male  adults,  belonging  to  the  church, 
congregation  or  society,  and  must  have  statedly  worshipped  with 
the  same,  or  have  formerly  been  considered  as  belonging  thereto. 
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And  after  the  first  election  they  must  have  been  stated  attend- 
ants on  divine  worship  in  said  church,  congregation  or  society, 
at  least  one  year  previous,  and  have  contributed  to  the  support 
of  the  church,  congregation  or  society,  according  to  its  usages 
and  customs. 

The  statute,  therefore,  declares  who  are  the  corporators,  and 
the  court  of  chancery  can  not  indirectly  disfranchise  a  member 
by  declaring  that  he  does  not  possess  the  necessary  qualifica- 
tions. That  power  is  expressly  given  to  others  by  the  act,  and 
the  law  courts,  in  case  of  controversy,  alone  can  review  the 
matter,  if  that  can  be  done  by  any  tribunal. 

If  the  foregoing  views  are  correct,  then  those  parts  of  the 
decree  appealed  from  in  this  case,  which  removed  some  of  the 
defendants  as  trustees  or  officers  of  the  corporation,  and  which 
declare  that  the  adherents  of  Dr.  Bullions  are  not  members  of 
the  corporation,  aud  who  are  electors  therein,  and  which  pro- 
vide for  a  new  election  of  trustees,  are  erroneous ;  the  court  of 
chancery  having  no  power  of  amotion  of  an  officer  of  these 
corporations,  or  to  disfranchise  a  member  thereof,  or  interfere 
with  or  control  the  election  of  its  officers. 

But,  although  a  court  of  chancery  has  no  jurisdiction  with 
regard  to  the  election  or  amotion  of  corporators,  it  may,  in 
some  cases,  where  a  corporation  is  a  trustee,  take  from  it  the 
trust  fund,  if  the  trust  be  abused.  Even  the  trustees  of  a  literary 
or  charitable  institution  in  whom  visitatorial  power  is  vested  by 
the  incorporation,  are  not  placed  beyond  the  reach  of  the  law. 
As  managers  of  the  revenue  of  the  corporation  they  are  subject 
to  the  general  superintending  power  of  the  court  of  chancery, 
not  as  of  itself  possessing  visitatorial  power,  or  a  right  to  con- 
trol a  charity,  but  as  possessing  a  general  jurisdiction  in  all 
cases  of  an  abuse  of  trust,  to  redress  grievances  and  suppress 
frauds.  And  where  a  corporation  is  a  mere  trustee  of  a  charity, 
a  court  of  equity  will  go  yet  farther,  and  though  it  can  not  ap- 
point or  remove  a  corporator,  it  will  in  case  of  gross  fraud  or 
abuse  of  trust,  take  away  the  trust  from  the  corporation  and 
vest  it  in  other  hands.  (Story,  /.  in  Dartmouth,  Collegs  v. 
Woodward,  4  Wheat.  528.    Mayor  of  Coventry  v.  M(y  Qm> 
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7  Bro.  Pari  Ca.  235.  Atfy  Gen.  v.  Gov'rs  of  Foundling 
Hasp.  2  Ves.jr.  42.  Ex  parte  Greenhouse,  1  Mad.  R.  109. 
Ex  parte  Kirby  Ravensworth  Hospital,  15  Ves.  314.  Atfy 
Gen.  v.  Earl  of  Clarendon,  17  Id.  499.  Greene  v.  Ruther- 
forth,  1  Fe*.  sen.  468.  Dum/mer  v.  TAe  Corporation  of  Chip- 
penham, 14  Fes.  252.  Mayor  of  Colchester  v.  Lawton,  1  F. 
4*  J5.  246.  FcrptonAr  v.  Afer.  his.  Co.  1  JSdw.  CA.  Rep.  84. 
jiffy  Cfen.  v.  Utica  Ins.  Co.  2  /o/m.  Ch.  Rep.  371,  389. 
Z^rm  on  Trusts  and  Trustees,  393,  394.  Atfy.  Gen.  v. 
Mayor  of  Newbury,  3  M.  $•  K.  647.  AngeU  and  Ames  on 
Corporations,  304,  407.) 

Chancery  had  jurisdiction  over  trustees  for  certain  purposes, 
it  seems,  even  before  the  statute  of  uses,  27  Hen.  8,  c.  10 ;  and 
at  all  events  before  the  statute  of  charitable  uses,  43  Eliz.  c.  4. 
(1  Spence's  Eq.  Jur.  of  Chan'y,  458,  466.  4  VineSs  Ab.  386. 
And  see  note  to  Vidall  v.  Girards  Ex'rs,  2  How.  U.  S.  Rep. 
155.  2  Fonb.  207  and  notes  to  the  Am.  ed.  AngeU  <J*  Ames  on 
Corporations,  143.)  Independent  of  its  special  jurisdiction  by 
the  statute  of  43  Eliz.,  chancery,  by  virtue  of  its  general  juris- 
diction over  trusts,  may  enforce  them  when  for  charitable  pur- 
poses, in  many  cases.  (2  Story's  Eq.  Jur.  §  1187.)  The  favor 
formerly  shown  to  donations  for  charitable  uses,  induced  the 
court  of  chancery  to  disregard  the  statute  of  mortmain,  and 
allow  corporations  to  take  lands  for  that  purpose  by  devise. 
Lands  held  by  a  corporation  ordinarily  revert  to  the  donor  on 
its  dissolution,  but  not  so  in  case  of  a  charity.  {Atfy  Gen.  v. 
Lord  Gvwer,  9  Mod.  226.)  And  the  language  of  Lord  Chan- 
cellor Ellesmere,  that  the  goods  in  the  hands  of  the  adminis- 
trators were  all  to  charitable  uses,  and  that  the  office  of  the 
ordinary  and  of  the  administrator  is  to  employ  them  in  pious 
uses,  and  that  the  kindred  and  children  have  no  property  or 
pre-eminence  but  under  the  title  of  charity,  would  not  now 
readily  receive  our  assent.  {Damns'  case,  Moor,  822-3.) 
This  was  said  by  him  while  he  and  Baron  Althain  were  sitting 
as  commissioners  under  the  statute  of  Elizabeth. 

But  this  statute  o(  charitable  uses  has  never  been  re-enacted  ia 
this  state,  and  though  many  principles  of  equity  growing  out  of 
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that  statute,  have  been  adopted  here,  the  visitatorial  power 
has  not  followed.  And,  indeed,  in  England,  the  interposition 
of  the  court,  where  the  charity  is  founded  upon  charters,  or 
by  act  of  parliament,  and  a  visitor,  or  governor,  or  trustees 
appointed,  must  be  referred  to  the  general  jurisdiction  of  the 
court  in  all  cases  in  which  a  trust  conferred  appears  to  have 
been  abused ;  and  not  to  an  original  right  to  direct  the  man- 
agement of  the  charity,  or  the  conduct  of  the  governors  or 
trustees.  The  king,  as  parens  patruB,  has  a  right  to  enforce 
all  charities  of  a  public  nature.  (2  Story's  Eq.  hi  1154  a, 
1190.  See  Dartmouth  College  v.  Woodward,  4  Wheat.  676. 
At€y.  Gen.  v.  Middleton,  2  Ves.  sen.  327.  4  Wheal.  1.  3  Pet. 
Jfc  app.  498.  Coop.  Eq.  PL  27 ;  and  the  casesbefore  died.)  Of 
course  the  statute  of  52  Geo.  3,  ch.  101,  in  relation  to  charita- 
ble uses,  has  no  force  here.  The  statute  of  charitable  uses 
provided  for  the  appointment  of  commissioners  by  the  chancel- 
lor, to  inquire  after  and  regulate  charities,  with  right  of  appeal 
to  the  lord  chancellor,  with  power  to  alter,  diminish,  annul,  en- 
large, dtc  (Seek  10  of  the  Statute.  iVin.Ab.i76.)  Money 
for  the  support  of  a  dissenting  minister,  would  no  doubt  be  con- 
sidered a  charity  under  that  statute.  (1  Jarm.  on  Wills,  193, 
Perkins*  cfL  Att'y  Gen.  v.  Newcomb,  14  Ves.  1.  Atfy  Gen. 
v.  Fowler.  15  Id.  86.  Powerscourt  v.  Powerscourt,  1  Molr 
lay,  616.  Skelford  on  Mort.  and  Char.  Uses,  61.  1  LAIL 
Ab.  375.  Atfy  Gen.  v.  City  of  London,  1  Ves.  jr.  243.  Atfy 
Gett  v.  Hickman,  2  Kel.  34.)  But  no  such  power  is  possessed 
by  our  court  of  chancery  as  is  given  by  that  statute.  (Baptist 
Church  v.  Witherell,  3  Paige,  303.)  And,  besides,  if  there 
would  otherwise  have  been,  our  statute,  being  in  the  nature  of 
a  revision  of  the  law  upon  the  subject  before  us,  would  render 
that  statute  inapplicable.  (3  Binney,  597.  Converse  v.  Cooley9 
10  Pick.  37.)  Indeed  we  now  have  statutes  embracing  almost 
the  whole  subject.  One  is  "an  act  authorizing  certain  trusts," 
passed  May  14,  1840,  (Laws  of  1840,  ch.  318,)  with  an  amend- 
ment passed  May  26, 1841,  {Id.  1841,  ch.  261,)  and  "an  act 
for  the  incorporation  of  benevolent,  charitable,  scientific  and 
missionary  societies,''  passed  April  12, 1848*  (Id.  1848,  cA.  319,) 
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and  an  amendment  thereto  passed  April  7,  1819,  (Id.  1819, 
cA.273.) 

As  we  have  seen,  where  the  corporation  is  acting  merely  as 
a  trustee,  and  grossly  abuses  the  trust,  it  can  be  divested  there- 
of. That  was  the  case  of  Ex  parte  Greenhouse,  (1  Madd.  92.) 
There  the  surviving  trustee  conveyed  the  trust  property,  a 
chapel,  bells  therein,  and  burying  ground,  (and  other  proper* 
ty,)  to  the  bailiffs,  burgesses,  and  commonalty  of  Ludlow ;  and 
the  corporation  pulled  down  the  chapel,  carried  the  bell  to  the 
market  place,  the  pews  to  another  church,  repaired  a  bridge 
with  the  materials,  and  leased  the  site  to  one  of  the  corporators 
for  one-fourth  of  its  value,  and  violated  the  burial  place.  The 
vice  chancellor,  Sir  T.  Plummer,  very  properly  removed  the 
corporation  as  trustee,  remarking  "  It  is  an  enormous  breach 
of  trust,  and  such  as  could  not  be  expected  in  a  christian  coun- 
try !"  Here  the  corporation  was  a  mere  trustee,  receiving  the 
legal  estate,  (and  improperly  too,  as  stated  by  tbe  court,)  to 
fulfil  the  trust.  If  the  corporation  of  Ludlow  had  owned  the 
property  in  their  own  right  without  any  trust,  and  had  been. 
tbe  beneficial  as  well  as  the  legal  owners,  equity  would  not 
and  could  not  have  taken  it  from  them.  It  is  on  the  ground 
of  confidence  that  equity  interferes.  No  corporator  or  officet 
of  tbe  corporation  was  removed  in  that  case.  A  trust,  in  which 
as  a  corporation  they  had  no  interest,  was  taken  from  them. 
Probably  now,  in  this  state,  they  could  not  have  acted  as  trus- 
tees at  all.    (In  re  Howe,  1  Paige,  214.   And  see  4  Id.  423.) 

In  this  case  the  corporation,  together  with  four  of  the  six 
trustees*  and  Dr.  Bullions,  claiming  to  be  and  officiating  as 
minister)  are  made  defendants.  It  is  admitted  that  the  legal 
estate  is  in  the  corporation.  The  officers  of  the  corporation,  as 
individuals,  have  no  more  beneficial  interest  than  any  other 
corporators.  It  was  said  in  Verplank  v.  The  Mer.  Ins.  Co. 
that  the  relation  of  cestui  que  trust  and  trustee  does  not  exist 
between  the  corporation  and  stockholders  of  an  incorporated 
company.  (1  Edu>.  Ch.  Rep.  47,  per  McCoun,  V.  C.)  But 
the  vice  chancellor  farther  added,  that  a  relation  was  created 
between  the  stockholders  and  those  directors,  who  in  their  char- 
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acter  of  trustees,  become  accountable  for  any  dereliction  of 
duty  or  violation  of  the  trust  reposed  in  them.  And  he  saw  no 
objection  to  the  exercise  of  an  equity  power  over  such  persons, 
in  the  same  manner  as  it  would  be  exercised  over  any  other 
trustees.  Now  a  trustee  is  a  "  person  in  whom  some  estate, 
interest  or  power,  in  or  affecting  property  of  any  description  is 
vested  for  the  benefit  of  another."  (Hill  en  Trustees,  41.)  In 
The  People  v.  Runkle,  the  congregation  are  said  to  be  the  con- 
stituents of  the  trustees.  (9  John.  156.)  In  the  case  of  the 
Dutch  Church  in  Garden-street  v.  Mott,  the  chancellor  speaks 
of  the  legislature  having  power  to  "transfer  the  legal  title 
from  the  naked  trustees  to  the  cestui  que  trust,  after  the  latter 
were  incorporated."  (7*  Paige,  82.)  In  Gable  v.  Miller,  the 
chancellor  decided  that  the  property  of  the  corporation  was 
held  in  trust  for  the  support  of  the  worship  of  God  by  a  church 
to  be  in  a  particular  connection ;  and  for  teaching  certain  par- 
ticular doctrines.  (10  Paige,  649.)  Senator  Porter,  in  the 
same  cause,  in  delivering  an  opinion  in  the  court  for  the  cor- 
rection of  errors,  in  favor  of  sustaining  the  decree,  considered 
those  members  of  the  church  who  had  remained  faithful  to 
their  allegiance  to  the  government  of  the  church,  as  u  the  right- 
ful members  of  the  church,  and  the  only  cestuis  que  trust  of 
the  property  held  for  the  use  of  that  church."  (2  Denio,  568.) 
In  Bowden  v.  McLeod,  Yice  Chancellor  McCoun  thought 
equity  would  exercise  jurisdiction  over  the  property  of  reli- 
gious societies,  as  being  trust  property.  In  that  case,  by  a  spe- 
cial act,  the  minister,  elders,  and. deacons  were  constituted 
trustees  for  life.  (1  Edw.  Ch.  Rep.  588.  And  see  16  Mass. 
495,  505,  510.)  By  the  fourth  section  of  the  statute  under 
which  religious  societies  are  incorporated,  the  trustees,  as  we 
have  seen,  take  possession  of  and  bold  all  the  estate,  whether 
real  or  personal,  and  whether  before  held  directly  by  the  churchy 
congregation  or  society,  or  by  some  other  person  to  their  use, 
and  however  acquired,  or  by  whomsoever  held ;  and  they  may 
purchase  and  demise,  lease,  and  improve  the  same  for  the  use 
of  the  church,  congregation  or  society,  or  other  pious  uses. 
The  section  further  authorizes  them  to  repair  and  erect  places 
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of  worship,  dwelling  houses  for  ministers,  and  school  houses 
and  other  buildings  for  the  use  of  the  congregation,  church  or 
society ;  and  make  rules  and  orders  for  managing  the  property. 
(3  R.  S.  295, §  4,  247,  3d  ed.)  By  the  strict  rules  of  punctua- 
tion, perhaps,  the  leasing  and  improving  to  the  use  of  the 
church,  &c.  are  confined  to  lands  purchased  by  the  corporation ; 
but  no  doubt  this  clause  was  intended  to  include  all  the  corpor- 
ate property.  Tbe  legal  estate  is  clearly  in  the  trustees,  and 
they  are  to  manage  the  same,  and  regulate  and  order  all  mat- 
ters relating  to  the  temporal  concerns  and  revenues  of  the 
church,  congregation  or  society.  It  is  said  they  hold  the  prop- 
erty in  trust ;  and  this  is  so  stated  in  tbe  pleadings.  But  I  think 
not  in  the  ordinary  sense  of  that  expression.  They  too,  indi- 
vidually, are  usually  cestui*  que  trust,  only  holding  the  legal 
estate  while  in  office,  but  in  the  management  of  it,  and  in 
every  thing  relating  to  their  responsibility,  they  are  upon  the 
same  footing  with  the  officers  of  any  incorporated  company, 
and  liable  for  fraud  or  negligence,  or  gross  mismanagement 
Mere  trustees  are  liable  for  these,  but  in  this  case  the  trustees 
'  are,  as  to  the  management  of  the  property,  more  properly  offi- 
cers or  agents,  and  with  a  broader  discretion  in  some  respects 
than  mere  trustees.  {Ang.  fy  Ames  on  Corp.  306-7.)  "  Trus- 
tees," in  the  -statute,  is  an  official  designation,  not  simply  per- 
sons enjoying  private  confidence.  Even  trustees  of  the  lat- 
ter kind  are  not  liable  for  a  failure  to  discharge  their  duty 
from  mistaking  or  misunderstanding  it.  (Atfy.  Gen.  v.  Coop- 
ere7  Co.  19  Ves.  192.  Same  v.  Caius  CoU.  2  Keen.  150.  Hill 
an  Trustees^  191.)  Churchwardens  are  not  liable  if  they  pro- 
ceed fairly.  {Loyd  v.  Poole,  3  Hogg.  477.)  Trustees  of  a 
charity  are  not  bound  to  look  with  more  providence  to  the  affairs 
of  the  charity  than  to  their  own.  (Lord  Eldon  in  Atfy.  Gen.  v. 
Dixie,  13  Ves.  619.) 

In  this  case  the  first  deed  from  French  is  to  seven  persons  de- 
scribed as  trustees  of  tbe  Associate  Church  of  Cambridge,  adhering 
to  the  Associate  Presbytery  of  Pennsylvania,  habendum  to  the 
said  party  of  the  second  part,  and  their  successors  forever,  to  the 
sole  and  only  proper  use,  benefit  and  behoof  of  the  said  Associate 
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Congregation  of  Cambridge.  Gilmore's  deed,  (1799,)  is  also  to  sev- 
en persons  "trustees  of  the  Associate  Congregation  of  Cambridge 
aforesaid,  and  their  successors  in  accession  to  the  principles  pre- 
sently maintained  by  the  Associate  Presbytery  of  Pennsylva- 
nia," habendum  to  the  said  party  of  the  second  part,  and  their 
successors,  for  the  proper  use,  benefit  and  behoof  of  the  said 
Associate  Congregation  of  Cambridge  forever/'  The  deed 
from  Dr.  Bullions,  one  of  the  defendants,  (in  1827,  one  year 
after  the  incorporation,)  is  to  six  persons,  "  trustees  of  the  As- 
sociate Congregation  of  Cambridge,  of  the  county  of  Washing- 
ton,  and  state  of  New- York,  adhering  to  the  principles  of  the 
Associate  Presbytery  of  Pennsylvania  formerly,  now  the  Asso- 
ciate Synod  of  North  America,  of  which  the  Rev.  Alexander 
Bullions  is  minister ;"  "  habendum  to  the  said  parties  of  the 
second  part,  and  their  successors  in  office  forever."  The  deed 
from  Stevenson  is  to  five  persons,  "  trustees  of  the  Associate 
Congregation  of  Cambridge,  in  the  county  of  Washington,  and 
state  of  New- York,  and  their  successors  in  office,  adhering  to 
the  principles  of  the  Associate  Presbytery  of  Pennsylvania  for- 
merly, now  formed  into  the  Associate  Synod  of  North  America, 
of  which  the  Rev.  Dr.  Bullions  is  now  minister/'  "  habendum 
to  the" said  parties  of  the  second  part,  their  successors  in  office, 
heirs  and  assigns,  to  their  sole  and  only  proper  use,  benefit  and 
behoof  forever  in  trust."  As  we  have  seen,  these  lands  belong 
to  the  corporation.  And  I  have  come  to  the  conclusion  that 
the  description  of  the  grantees,  as  being  trustees  of  a  church  in 
connection  with  the  Associate  Presbytery  of  Pennsylvania,  and 
afterwards  with  the  Associate  Synod  of  North  America,  or  as 
having  Dr.  Bullions  for  a  minister,  does  not  amount  to  a  con- 
dition or  limitation  of  the  estate  conveyed.  No  doubt  the 
grantor  to  a  religious  corporation  may  make  a  particular  con- 
nection a  condition  of  the  grant.  And  the  corporate  or  denom- 
inational name  may  indicate  the  nature  of  the  trust,  as  to  doc- 
trines esteemed  fundamental.  ( Gardiner,  president,  in  Miller 
v.  Gable,  2  Demo,  548.)  But  in  this  case,  these  clauses  in  the 
conveyances  are  merely  descriptive  of  the  grantees,  and  desig- 
nating the  denomination  of  the  church,  and  admitting  it  has 
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connection  with  such  a  presbytery  or  synod  at  thai  time,  Bui 
no  condition  or  limitation  in  that  respect  attaches  to  the  estate. 
This  position  I  think  is  sustained  by  the  authorities  which  I 
shall  notice  hereafter. 

This  brings  us  to  the  great  question  in  this  cause :  are  the 
defendants  or  any  of  them,  violating  the  trust  reposed  in  them, 
or  their  duty,  by  adhering  to  and  supporting  Dr.  Bullions  ?  For 
if  that  is  so,  although  a  court  of  chancery  can  not  remove  them 
and  can  not  divest  them  of  this  property,  it  can  compel  them  to 
do  their  duty  in  relation  to  it. 

Upon  this  subject  the  cases  are  not  very  satisfactory.  The 
church  establishment  of  England,  from  which  country  we  de- 
rive the  great  body  of  our  laws,  occupies  a  large  space  there ; 
and  has  not  and  never  can  have  any  representative  here.  Sus- 
tained by  the  strong  arm  of  power  from  the  first  christianization 
of  the  island,  its  influence  has  been  constantly  felt,  not  only  in 
ecclesiastical  matters,  but  in  those  of  a  secular  nature.  For  a 
long  period,  the  chancellors  of  the  kingdom  were  ecclesiastics! 
such  only,  being  considered  fit  keepers  of  the  king's  conscience. 
These,  first  exercised  jurisdiction  over  trusts.  The  most  rigid 
rules  for  the  observance  of  faith,  practice,  doctrines  and  govern-* 
went  of  the  church  were  enforced.  "  The  toleration  of  heresy," 
says  Sir.  J.  Mackintosh,  "  was  deemed  by  men  of  all  persuasions, 
to  be  as  unreasonable,  as  it  would  now  be  thought  to  propose 
the  impunity  of  murder."  {History  of  England,  cA.  13.)  Nor 
did  this  end  at  the  reformation.  The  great  Lord  Coke  was  fierce 
against  witches;  ( 3  Inst.  45;)  and  he  was  overruled  by  the 
chief  justice,  chief  baron  and  two  of  the  judges,  who  as  late 
as  1611,  certified  to  the  king  that  a  heretic  could  be  burnt  on 
conviction  before  the  ordinary.  (12  Co.  93,  and  see  CrabVs 
History  of  English  Law,  500.)  Indeed,  it  is  questionable 
whether  the  same  punishment  could  not  be  inflicted  for  a  denial 
of  predestination.  (1  HaL  Const  Hist.  139,  n.)  Sir  Thomas 
More  personally  assisted  at  the  punishment  of  heretics ;  and 
the  immortal  Bacon,  as  attorney  general,  was  present,  if  he  did 
not  superintend  the  torture  by  the  rack,  of  an  old  clergyman* 
Even  the  Bohemians  admitted  in  general,  that  corruptors  of  re* 
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figion,  and  heretics  ought  to  be  subjected  to  capital  punish- 
ments. (2  Murdochs  Mosheim,  459, 2d  Am.  ed.)  And  it  seems, 
until  the  present  century,  excommunication  disfranchised  the 
subject ;  preventing  him  from  serving  on  a  jury,  being  a  witness, 
or  bringing  a  suit,  and  subjecting  him  to  imprisonment.  (3 
BL  108.)  And  even  now,  by  53  Geo.  3,  ch.  127,  he  is  liable  to 
imprisonment  For  some  acts,  he  was  ipso  facto  excommuni- 
cated. (Dyer^  275.)  Cut  off  from  grace  by  statute !  True,  if 
the  ecclesiastical  court  proceeded  without  authority,  chancery 
might  cause  him  to  be  absolved.  (16  Ves.  346.  12  Co.  65.) 
"If  a  man  be  excommunicated,  a  prohibition  shall  assoil  him." 
(Holt,  C.  J.  12  Mod.  311.)  And  this  too,  when  as  early  as  the 
12th  century,  by  the  Constitutions  of  Clarendon,  the  clergy  were 
made  amenable  to  the  common  law  courts ;  and  it  is  laid  down 
as  law,  that  the  ecclesiastical  judge  should  only  "  correct  the 
sin."  (4  Inst,  492.  2  Bac  At>.  171.)  One  of  the  causes  of  the 
bitter  persecutions  of  the  Hussites,  was  their  demand  that  the 
clergy  should  have  no  temporal  jurisdiction.  (1  Rapiris  Hist. 
of  Eng.  b.  14,  "  State  of  the  church.1*)  And  even  in  this  coun- 
try, the  same  intolerant  spirit  prevailed,  to  some  extent  The 
unfortunate  persecutions  in  the  colony  of  Massachusetts  are  fa- 
miliar to  the  reader  of  American  history ;  and  in  Yirginia  so 
late  as  1745,  governor  Gooch  is  said  to  have  closed  his  charge 
to  the  grand  jury  of  the  general  oourt,  in  relation  to  the  Presby- 
terians, in  this  strong  language  :  "  In  short,  we  should  deviate 
from  the  pious  path  we  profess  to  tread  in,  and  should  be  un- 
just to  God,  to  our  king,  to  our  country,  to  ourselves,  and  to  our 
posterity,  not  to  take  cognizance  of  so  great  wickedness,  whereby 
the  grace  of  our  Lord  Jesus  Christ  is  turned  into  lasoiviousaess*" 
But  different  views  began  to  prevail.  Indeed,  from  the  begin- 
ning, there  were  some  bright  examples  of  religious  toleration  in 
the  colonies.  And  Christian  statesmen  and  philanthropists  be- 
gan to  take  a  broader  view  of  the  rights  of  conscience.  "  Free- 
dom of  thought,"  said  Ld.  Auckland,  about  eighty  years  since, 
in  his  chapter  "of  crimes  relative  to  religion,"  uis  the  preroga- 
tive of  the  human  mind."  (Eden's  Penal  Law,  91.)  It  be- 
gan to  be  felt,  tltftt  all  union  of  church  and  state  was  danger- 
Vol.  IX.  14 
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ous,  both  to  civil  and  religious  liberty.  That  "  every  impedi- 
ment to  the  utmost  liberty  of  inquiry  or  discussion,  whether  it 
consist  in  the  fear  of  punishment,. in  bodily  restraint,  in  dread 
of  the  mischievous  effects  of  new  truths,  or  in  the  submission 
of  reason  to  beings  of  like  frailties  with  ourselves,  always,  in 
proportion  to  its  magnitude,  robs  a  man  of  some  share  of  his  ra- 
tional and  moral  nature."  (Mackintosh's  Hist,  of  Bng.  cA.  9.) 
The  Mosaic  law,  with  all  its  penalties,  even  under  a  theocratie 
government,  made  no  progress  in  the  world ;  while  the  Christian 
system,  if  left  to  its  own  influences,  love,  truth  and  kindness^ 
and  in  its  apostolic  simplicity,  it  was  seen,  would  inevitably 
eradicate  error  and  soften  and  reclaim  the  rugged  and  sinful 
nature  of  man.  It  was  found  that  the  "  insanity  of  fanaticism 
subsides  of  itself  unless  heightened  by  persecution  f  that  "con* 
sciences  are  not  to  be  forced,  but  to  be  won  and  reduced  by  force 
of  truth,  with  the  aid  of  time,  and  use  of  all  good  means  of  in- 
struction and  persuasion."  u  That,"  in  the  language  of  one  of  the 
exhibits  in  this  case,  "  God  alone  is  the  Lord  of  the  conscience, 
and  hath  left  it  free  from  the  doctrine  and  commandments  of 
men."  (Dee.  and  Testimony,  part  1, 17.)  Those  to  whom  was 
intrusted  the  establishment  of  our  free  governments  in  this  new 
world,  knew  the  calamitous  effects  of  the  struggle  between  the 
sceptre  and  the  crosier  in  the  old  ;  and  resolved  that  there  should 
be  perfect  liberty  of  conscience  here.  In  this  spirit  our  consti- 
tutions were  framed  and  our  laws  enacted,  and  heresy  became 
unknown  to  our  criminal  code.  In  Virginia,  forty  years  after 
Gov.  Gooch's  charge,  their  act  "for  establishing  religious  free- 
dom" was  passed,  drawn  by  Mr.  Jefferson,  and  said  by  him  to 
be  sufficient  "  to  comprehend  within  the  mantle  of  its  protection 
the  Jew  and  Gentile,  the  Christian  and  Mohammedan,  the  Hin- 
doo and  infidel  of  every  denomination."  (1  Jeff.  Works,  36, 7.) 
Our  first  constitution  in  this  state,  in  the  darkest  hour  of  the 
revolutionary  struggle,  ordained,  determined  and  delated,  "that 
the  free  exercise  and  enjoyment  of  religious  profession  and  wor- 
ship, without  discrimination  or  preference,  shall  forever  hereafter 
be  allowed  wkbin  this  state  to  all  mankind."  (Cotist.  of  1777, 
art.  9&)    Twice  si*ee  that  period  have  the  p«pple  repeated  thk 
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declaration.  (Comet,  of  1821,  art  7,  i  3.  Const,  of  1846,  art 
1,  J  3.)  To  this  there  is  no  limitation,  except  that  it  will  not 
excuse  acts  of  licentiousness  or  justify  practices  inconsistent  with 
the  safety  of  the  state.  This  was  the  organic  law  when  our 
first  act  for  the  incorporation  of  religious  societies  was  passed, 
and  when  this  church  was  organized.  It  follows,  that  there  is 
no  power  hi  the  state,  legislative,  executive  or  judicial,  that  can 
interfere  with  this  complete  religious  liberty.  We  therefore  en- 
ter upon  the  subject  with  laws,  the  spirit  and  genius  of  which 
are,  in  many  respects,  unlike  those  of  the  parent  country.  There, 
the  position  of  the  church  was  secured  by  the  very  first  chapter 
of  the  magna  chart  a.  As  said  by  Lord  Coke  in  Cawdrie'scase, 
it  was  the  civil  power  of  the  kingdom  that  gave  ecclesiastical 
discipline  its  life.  And  the  canon  law  was  recognized  and  sus- 
tained by  the  statute  of  25  Hen.  8.  (See  Cawdru?*  case,  5  Co. 
Rep.  1.)  And  beside  this,  the  statute  in  relation  to  charitable 
oses,  by  a  broad  construction  embraces  almost  every  thing  of  a 
religious  nature  not  within  the  control  of  the  established  church* 
(Hill  on  Trustees,  462.)  While  here  all  our  courts  can  do,  as  it 
appears,  must  be  referred  to  the  rights  of  property.  Some  En* 
gtiah  decisions,  but  with  much  hesitation,  interfere  vpon  this 
ground.  One  of  the  earliest  was  before  Lord  Keeper  North,  in 
1684.  A  clergyman  of  the  Church  of  England  gave  £600  to 
the  pious  Baxter,  to  be  distributed  by  him  to  sixty  pious  ejected 
ministers,  not  because  of  their  nonconformity,  but  because  he 
knew  them  to  be  pious  and  good  men,  and  in  great  want ;  and 
also  £20  to  Mr.  Baxter,  and  £20  more  to  be  laid  out  in  his  book 
entitled  "  Baxter's  Call  to  the  Unconverted."  One  ground  urged 
against  the  bequest  was,  that  it  would  certainly  encourage  and 
keep  up  a  perpetual  schism  in  the  church,  which  the  law  would  net 
endure.  And  his  majesty  having  declared  his  pleasure  that  H 
should  be  applied  to  the  building  of  Chelsea  College,  the  court 
adjudged  the  charity  void,  and  so  decreed.  (Atty  General  v. 
Baxter,  1  Vern.  248.)  But  this  decision  was  reversed  in  the  boose 
ef  lords,  die  year  after  the  revolution.  Lord  Eldon  professes  to 
give  the  reasons  of  the  reversal  in  Moggrhige  v.  Thackwoll,  (7 
F*>.  76.)    I  suspect,  however,  the  reversal  is  better  attributable 
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to  the  more  liberal  views  known  to  have  obtained  after  that 
gre&t  event.  One  of  die  most  important  eases  io  which  equity 
has  interfered,  is  that  of  the  Atf'y  General  v.  Pearson,  (3  Meriv. 
363.)  There  the  property,  as  early  as  1701,  was  conveyed  in 
trust  for  the  worship  and  service  of  God.  And  if  meetings  for 
that  purpose  should  be  prohibited  by  law,  then  to  sell  and  lay 
out  the  avails  in  certain  charitable  uses.  And  in  case  any  trustee 
should  misbehave  himself  in  the  management  of  the  trust,  or  do 
any  thing  scandalous  or  offensive  to  the  rest,  they  should  have 
power  to  remove  him,  and  a  majority  of  the  trustees  were  author- 
ised to  fill  vacancies.  A  school  house,  vestry  and  meeting  house 
were  built  on  the  premises  by  voluntary  contributions.  The 
legal  title  had  been  transmitted  to  successive  trustees.  In  1720 
another  piece  of  land  was  deeded  in  trust  for  the  support  of  a 
minister,  and  in  that  conveyance  it  was  provided  that  if  any  of 
the  trustees  should  die,  or  desert  the  congregation,  or  becom 
of  any  other  religion  or  persuasion  whatever,  contrary  or  differ- 
ent from  the  then  congregation,  the  trustees  were  to  fill  his  place. 
The  founders  were  Presbyterians,  but  for  some  years  before  the 
end  of  the  last  century,  the  trustees,  ministers,  and  a  majority 
of  the  congregation  had  ceased  to  be  Trinitarians.  A  bill  was 
filed  and  the  case  was  partially  decided  in  1817.  It  came  up 
on  a  motion  to  stay  proceedings  in  ejectment  The  chancellor 
referred  it  to  a  master  to  inquire  in  whom  was  the  legal  estate, 
and  what  were  the  nature  and  particular  object,  with  respect  to 
worship  and  doctrine  for  the  observance,  teaching  and  support 
of  which  each  of  the  funds  was  created,  and  what  was  the  usage 
as  to  election  of  the  minister  among  the  Protestant  dissenters } 
and  in  1822  a  similar  decree  for  an  account  was  ordered,  but 
neither  was  drawn  up.  The  court  held,  that  a  fund  raised  for 
the  support  of  Trinitarian,  could  not  be  diverted  to  that  of  Uni- 
tarian doctrines.  In  1835  another  bill  was  filed,  and  Sir  L* 
Sbadwell,  then  vice  chancellor,  also  decided  that  the  property 
ought  not  to  be  applied  to  the  support  or  teaching  of  the  doc- 
trines of  any  sect  of  Protectant  dissenters  who  deny  the  doctrine 
of  the  Holy  Trinity  or  profess  opinions  as  to  the  Christian  religion, 
which,  at  lite  time  of  the  erection  of  the  meeting  house,  could 
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not  be  legally  taught  or  preached  therein.  He  also  removed 
the  trustees)  because  they  maintained  opinions  which,  according 
to  the  view  of  the  court,  ought  not  to  be  preached  in  the  chapel, 
"for  there  is  a  manifest  incongruity  in  having  persons  of  one 
strong  religious  belief,  administering  a  trust  created  in  favor  of 
persons  of  another  religious  belief,"  and  also  directed  others, 
who  did  profess  those  doctrines  and  opinions,  to  be  appointed* 
(Attorney  Qen.  v.  Pearson^  7  Sim.  290.) 

Another  leading  case  in  England  was  one  arising  out  of  the 
charities  founded  by  Lady  Hewley.  It  was  decided  by  the^aiue 
vice  chancellor,  in  1833,  was  argued  on  an  appeal  before  Lord 
Brougham,  assisted  by  Justice  Littledale  and  Mr.  Baron  Parke 
in  1834,  but  not  decided ;  and  re-argued  before  Lord  Lyndhurat* 
assisted  by  Mr.  Baron  Alderson  and  Mr.  Justice  Patterson,  in 
1835,  and  decided  in  1836.  (Attorney  Gen.  v.  Shore,  7  Sim. 
309,  n.)  And  was  argued  on  appeal  in  the  house  of  lords  in 
1839,  and  affirmed  there  in  1842.  (Shore  v.  Wilson,  9  Clark 
if  Finnelltfs  P.  R.  365.)  Lady  Hewley  was  a  Presbyterian, 
and  conveyed  lands  to  trustees  by  two  deeds,  one  given  in  1704 
and  the  other  in  1707,  for  the  purpose  of  assisting  poor  and  godly 
preachers  of  Christ's  holy  gospel,  and  the  widows  of  such,  and 
to  assist  in  the  education  of  young  persons  designed  for  the 
ministry  of  Christ's  holy  gospel ;  and  for  encouraging  and  pro- 
moting the  preaching  of  Christ's  holy  gospel  in  such  poor  places 
as  the  trustees  should  think  fit,  and  for  the  relief  of  poor  and  godly 
persons  in  distress.  In  case  of  the  death  of  a  trustee,  his  place 
could  be  filled  by  the  survivors.  The  first  deed  reserved  the 
power  to  revoke  the  trusts  and  declare  new  trusts.  The  second 
deed  was  for  the  same  objects,  and  also  established  a  hospital  or 
habitation  for  poor  people,  to  be  subject  to  certain  rides,  one  of 
which  was,  that  none  of  evil  report  be  admitted,  but  such  as 
were  poor  and  piously  disposed  and  of  the  protestant  religion ; 
another  was,  "Let  every  almsbody  be  one  that  can  repeat  by 
heart  the  Lord's  prayer,  the  creed  and  ten  commandments,  ami 
Mr.  Edward  Bowles'  catechism."  The  attorney  general  said  a 
Unitarian  could  repeat  Bowles'  catechism.  The  Bishop  of  Loo- 
don  said :  "  An  Arian  may,  but  not  a  Unitarian."    The  effect 
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of  the  vice  chancellor's  decree  was  to  exclude  Unitarians  from 
participating  in  the  benefit  and  administration  of  the  charity ; 
and  be  removed  the  trustees  because  they  were  of  that  religious 
belief.  And  Lord  Lyndhurst,  in  affirming  the  judgment,  said, 
"These  circumstances,  with  others,  lead  me  therefore  to  the 
conclusion,  not  merely  that  these  parties  have  misapplied  the 
funds,  but  that,  in  the  exercise  of  their  trust,  they  have  mani- 
fested a  strong  and  undue  leaning  in  favor  of  persons  of  their 
own  persuasion.  I  think  then,  looking  at  these  circumstances 
and  considering  the  extensive  and  continued  misapplication  of 
the  funds  which  has  taken  place,  and  adverting  also  to  the  con- 
sideration of  the  danger  of  future  abuse,  if  persons  maintaining 
one  particular  class  of  opinions  are  to  be  intrusted  with  the 
management  and  entire  control  of  funds  which  are  to  be  applied 
for  the  benefit  of  persons  maintaining  other  opinions,  that  I  am 
bound  to  come  to  the  conclusion  that  the  vice  chancellor  was 
correct  in  removing  the  trustees."  The  house  of  lords,  after 
hearing  the  seven  judges,  affirmed  the  decree;  Lord  Cotlenham 
and  Lord  Brougham,  only,  making  brief  remarks,  and  they 
refused,  on  the  recommendation  of  those  two  lords,  to  declare 
M  what  description  of  persons  are  hereafter  to  be  considered  proper 
objects  of  the  charity."  Lord  Cotlenham  remarking,  it  might 
promote  and  not  prevent  litigation,  and  that  it  was  impossible, 
a  priori,  to  foresee  the  consequences  of  any  such  declaration. 
These  may  be  considered  the  two  leading  cases  in  England, 
but  several  others  have  been  there  adjudged. 

CraigdaUie  v.  Aikmanvras  decided  in  the  house  of  lords  in  1813. 
(1  Dow* s  P.  C  1.)  Certain  persons,  as  early  as  1733,  and  who 
adopted  the  principles  of  the  secession  from  the  Church  of  Scot- 
land, which  took  place  in  1737,  and  adhered  and  submitted  to  a  se- 
cession judicatory,  bad  provided  a  chapel  for  worship.  There  was 
no  special  eontractof  adherence,  but  the  judicatory  had  continued 
to  regulate  and  direct  the  use  of  the  chapel  until  1795.  In  1795 
a  difference  of  opinion  arose,  and  a  majority  of  the  congregation, 
as  well  as  the  synod,  adopted  the  new  views,  though  a  majority 
of  the  money  contributors  to  the  chapel  adhered  to  the  old,  and 
declined  the  authority  of  (he  judicatory.     The  question  was  to 
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which  party  the  chapel  belonged.  The  court  of  session  in  Scot- 
land decided  in  favor  of  those  adhering  to  the  judicatory,  but 
the  house  of  lords,  not  being  satisfied  with  this  decision,  sent 
the  case  back  for  review.  Lord  Eldon  thought  the  court  could 
not  take  notice  of  religious  opinions  with  a  view  to  decide 
whether  they  were  right  or  wrong  ;  but  they  might  notice  them 
as  facts,  with  a  view  to  decide  upon  the  ownership  of  property. 
He  added :  "  If  it  were  distinctly  intended  that  the  synod  should 
direct  the  use  of  the  property,  that  ought  to  have  been  matter 
of  contract,  and  then  the  court  might  act  upon  it,  but  there  must 
be  evidence  of  such  a  contract,  and  here  he  could  find  none." 

Galbraith  v.  Smith  was  decided  by  the  court  of  session  in 
Scotland,  in  1837.  (15  Cases  in  Court  of  Session,  819.) 
The  church  judicatories  of  a  dissenting  body,  having  pro- 
nounced a  sentence  declaring  a  minister  of  their  body  out  of 
connection,  joint  possession  was  awarded  to  the  claimants  until 
a  decision  should  be  made.  A  secession  church  had  joined  a 
certain  presbytery,  but  a  minister  they  had  called  being  deposed, 
and  the  decision  of  the  presbytery  affirmed  on  appeal,  the  strug- 
gle was  for  possession  of  the  chapel.  Lord  Meadowbank  said, 
"  I  take  it  to  be  clearly  and  finally  settled  that  a  trust  may  be 
legally  established,  and  a  civil  right  created,  for  behoof  of  a 
body  of  dissenting  Christians  professing  certain  tenets,  and 
agreeing  to  have  their  civil  rights  fixed  by  and  dependent  upon 
the  observance  of  such  rules  and  regulations  as  are  inherent  in, 
and  calculated  to  maintain  the  principles  they  support."  And 
"  that  it  is  a  legal  object  of  such  a  trust,  that  it  may  profess  to 
be  constituted  with  a  view  to  perpetuity  even,  by  placing  in  the 
hands  of  a  recognized  body  the  right  and  power  of  controlling 
and  modifying  these  rules  and  regulations  in  conformity  with 
the  fundamental  principles  of  that  sect  of  dissenting  Christians 
to  which  those  constituting  the  trust  may  have  professed  to  ad? 
here,  and  that  a  civil  court  will  not  take  cognizance  of  the  pro- 
ceedings and  determinations  of  those  ecclesiastical  judicatories, 
as  they  may  be  termed,  upon  matters  of  doctrine  and  discipline, 
but  hold  them  to  the  probatio  probata  of  the  principles  ef  the 
aeet.*    tie  further  stated  that  the  deed  need  not  declare  all  the 
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conditions  of  trust,  but  these  could  be  ascertained  by  facts  and 
circumstances.  And  he  concludes,  "  that  in  order  to  confer  upon 
a  party  the  right  of  enforcing  the  objects  of  the  trust,  it  is  only 
essential  that  he  should  possess  a  persona  standi  injudicio,  and 
qualify  an  interest  to  have  it  enforced.  But  it  is  not  required — 
and  that  is  the  point,  which,  though  now  settled,  was  originally 
doubted — that  in  those  cases,  where  the  parties  contributing 
their  money  and  their  means  to  the  constitution  of  such  a  trust, 
and  forming  a  congregation  of  dissenting  Christians,  shall  have 
differed  in  opinion,  and  both  claimed  possession  of  the  trust 
estate,  the  success  of  either  will  depend,  not  upon  the  greater 
amount  which  each  shall  have  contributed  in  the  creation  of 
the  subject,  or  in  their  numerical  superiority,  but  in  their  adhe- 
rence to  the  original  principles  which  it  was  their  professed  ob- 
ject to  maintain  in  the  constitution  of  the  trust"  These  prin- 
ciples he  considered  settled  by  the  cases  of  Aikman  v.  Craig- 
dallie,  and  of  Auchincloss,  decided  in  1792. 

In  Porter  v.  Clarke,  (2  Simons,  520,)  the  conveyance  was 
to  trustees  "  to  permit  and  suffer  the  said  messuage  tenement 
and  meeting  house  building  and  premises,  to  be  used  as  and  for 
a  place  for  the  worship  of  Almighty  God  by  the  congregation 
of  protestants  dissenting  from  the  Church  of  England,  under 
the  denomination  of  particular  baptists,  holding  the  doctrines  of 
personal  election,  imputation  of  original  sin,  effectual  calling, 
free  justification,  and  final  perseverance  of  the  saints,  and  by  the 
members  and  successors  of  the  same  congregation  of  protestants 
holding  the  same  doctrines."  There  was  no  endowment  for  the 
minister,  nor  any  trust  property  except  the  chapel  and  premises, 
and  the  minister  was  supported  solely  by  voluntary  contributions 
of  those  attending  the  chapel.  The  plaintiff  had  been  minister 
for  thirty-seven  years,  and  had  been  dismissed.  The  court 
thought  there  was  no  cause  for  interference. 

Milligan  v.  Mitchell  came  before  Lord  Chancellor  Brougham 
in  1833,  and  before  Lord  Chancellor  Cottenham  in  1837. 
(1  Myl  6r  Keen,  446.  3  Myl  $•  Craig,  72.)  And  also  came 
up  on  questions  of  practice  at  other  times.  ( 1  Id.  433,  511.) 
About  1798  the  Scotch  Presbyterian  Chapel  at  Woolwich,  being 
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in  a  dilapidated  state  and  too  small,  contributions  ansofig  thorn 
belonging  to  the  Scotch  Church  and  under  the  authority  of  the 
London  Presbytery,  were  made,  with  which  a  new  site  was  ob* 
tained  and  a  chapel  erected.  A  lease  of  the  new  ohapel  was 
giveo,  "upon  trust,  nevertheless,  to  be  assigned  and  disposed  of  as 
the  said  elders  and  trustees  or  the  elders  and  trustees  of  the  Scotch 
Church  at  Woolwich  for  the  time  being,  should  appoint ;  and 
until  such  appointment  should  be  made,  upon  trust  to  permit  and 
suffer  the  same  to  be  used  as  a  place  of  religious  worship,  and  for 
such  other  purposes  as  by  the  custom  of  the  Church  of  Scotland 
the  same  ought  to  be  used."  And  the  trustees  were  "  not  to  per- 
mit the  same  to  be  had  or  used  for  any  other  purpose  than  religion* 
worship,  and  for  such  other  meetings  and  assemblies  as  by  the 
custom  of  the  Kirk  of  Scotland,  ought  to  be  there  hoMen," 
without  the  consent  of  the  lessors,  &e.  What  was  called  the 
Drake  donation,  was  for  the  benefit  of  the  minister  of  the  Pres- 
byterian Chapel  at  Woolwich.  The  chapel  was  opened  for 
divine  service  in  1800,  and  in  1803  the  kirk  session  of  the  con- 
gregation made  certain  laws  and  regulations,  among  which  was 
one  that  no  minister  should  receive  a  call  or  be  appointed  pas- 
tor unless  licensed  to  preach  the  gospel  according  to  the  regula- 
tions observed  in  the  established  Church  of  Scotland*  These 
laws  and  regulations  were  attempted  to  be  repealed  in  1833  by 
the  congregation.  In  1829  a  clergyman  was  elected  and  an 
application  was  made  to  the  Scotch  Presbytery  of  London  t* 
moderate  this  call,  but  upon  his  examination,  it  was  found  bis 
tenets  were  not  in  conformity  with  the  doctrines  of  the  Church 
of  Scotland,  and  he  declined  to  sign  the  confession  of  faith  of  that 
church,  and  the  Presbytery  of  Paisley,  of  which  be  was  a  licen- 
tiate, recalled  his  license.  From  this  act  of  the  Presbytery  of 
Paisley  he  appealed  to  the  general  assembly  of  the  Church  of 
Scotland,  where  the  sentence  was  affirmed,  and  all  ministers 
were  prohibited  from  employing  him  in  their  pulpits.  Whoa 
he  was  first  rejected  by  the  Presbytery  of  London,  he  withdrew 
and  resigned  his  claim  as  pastor  of  the  church,  but  w$s  again 
re-elected  and  preached  for  a  time,  and  then  finally  withdrew 
mid  the  situation  was  vacant.  The  prayer  of  the  bill  was,  that 
Vol.  IX.  15 
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the  premises  might  be  decreed  to  be  held  upon  trust  for  religious 
worship  according  to  the  doctrine  and  discipline  of  the  national 
Church  of  Scotland,  and  that  no  person  was  eligible  to  the  pas- 
toral charge  of  it  who  was  not  a  licentiate  of  that  church,  and 
that  the  elders  and  trustees  be  decreed  to  perforin  the  trust  and 
proceed  to  the  election  of  a  pastor  duly  qualified  and  authorized 
to  be  their  minister  according  to  the  usages  and  regulations  of 
the  Church  of  Scotland.  Lord  Brougham  granted  an  injunc- 
tion to  prevent  the  election  of  a  person  not  regularly  licensed  by 
the  Church  of  Scotland.  But  would  not  order  that  such,  and 
such  only  as  were  licensed,  be  allowed  to  preach.  But  after 
the  hearing  Lord  (Tottenham  thought  the  plaintiffs  entitled  to 
the  decree  asked  for.  He  gave  the  plaintiffs  their  costs  out  of 
the  fund,  as  a  large  majority  were  with  the  defendants,  but  did 
not  give  costs  to  the  latter. 

Leslie  v.  Birnie  turned  upon  the  question  whether  the  seat- 
holders  had  a  right  to  vote  for  a  minister.  (2  Rues.  114.)  The 
chapel  had  been  all  along  used  by  a  congregation  professing 
the  faith,  discipline,  &c.  of  the  established  Church  of  Scotland, 
so  far  as  applicable  to  a  church  out  of  Scotland ;  and  had  been 
in  connection  with  the  presbytery  of  the  Scotch  church  in  Lon- 
don. The  chancellor  said  the  trust  was  for  the  congrega- 
tion, which  might  mean  all  that  met  together  at  the  chapel,  or 
in  a  more  limited  sense  the  members  only.  That  the  trust 
might  be  well  executed  if  the  minister  was  chosen  according  to 
the  customs  and  laws  of  the  Church  of  Scotland. 

Davis  v.  Jenkins  was  also  a  struggle  for  the  possession  of 
the  trust  property.  The  surviving  trustee  assumed  to  control 
it,  and  the  court  ordered  a  reference  to  a  master  to  inquire  into 
the  nature  of  the  establishment  and  who  should  elect  a  minis- 
ter.   It  was  decided  in  1814.    (3  Yes.  fy  B.  151.) 

Foley  v.  Wvnter  was  decided  in  1820.  (2  Jac.  Q>  Walk.  246.) 
A  new  site  was  purchased  on  which  a  new  house  had  been 
erected,  and  the  deed  gave  the  power  of  appointing  the  trustees 
to  the  surviving  trustees,  instead  of  the  congregation  at  large, 
as  in  the  first  deed.  Disputes  arose  and  the  parties  resorted  to 
equity.    Lord  Eldon  said  he  had  several  (iipes  beep  called  upon 
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to  execute  trusts  with  respect  to  these  dissenting  meeting  houses, 
held  under  trust  deeds,  but  what  the  court  could  do  in  such 
cases  was  very  little.  That  one  of  the  most  difficult  questions 
in  these  cases  is,  what  is  to  be  the  course  when  the  doctrine* 
which  it  was  originally  matter  of  agreement  should  be  inculca- 
ted, are  not  adhered  to  by  the  congregation,  some  of  them  hav- 
ing changed  their  religious  opinions ;  but  he  adds :  "  I  take  it 
to  be  now  settled  by  a  case  in  the  house  of  lords  on  appeal  from 
Scotland,  that  the  chapel  must  remain  devoted  to  the  doctrines 
originally  agreed  on." 

Attorney  Gen.  v.  Drummond  was  decided  in  1842,(1  Conner 
fy  Lawseit,  210,)  and  was  a  struggle  before  Lord  Chancellor 
Sugden,  in  the  Irish  court  of  chancery,  by  the  Unitarians,  to 
share  a  fund  raised  in  1710,  to  support  the  Protestant  dissenting 
interests.  One  question  was  upon  the  kinds  of  evidence  admis- 
sible to  ascertain  the  trust  As  to  that,  perhaps  it  may  be  con* 
sidered  settled,  certainly  in  England,  that,  to  a  degree,  extrinsic 
evidence  is  admissible,  but  not  parol  declarations  of  the  trust. 
And  it  was  also  decided  that  the  fund  was  not  applicable  to  the 
support  of  Unitarian  doctrines. 

Several  cases  in  our  sister  states  have  more  or  less  raised  some 
of  the  questions  arising  in  this  cause,  a  few  of  which  I  will  notice. 

The  Presbyterian  Church  v.  Johnston,  (1  Watts  fy  Serg.  1,) 
was  decided  in  1841.  The  grant  was  to  trustees  "as  a  site  for 
a  house  of  religious  worship,  and  a  burial  place  for  the  use  of 
the  said  religious  society  of  the  English  Presbyterians  and  their 
successors  in  and  near  said  town  of  York."  The  church  had 
been  connected  with  the  Carlisle  Presbytery  at  least  20  years 
before  the  deed,  and  at  that  date,  and  until  1838,  in  all  about 
73  years.  They  then  renounced  all  obedience  and  subjection 
to  any  church  judicatory,  and  so  continued  for  a  time,  and  then 
formed  a  connection  with  the  Presbytery  of  Harrisburgh,  of  the 
new  school.  They  became  incorporated  after  the  deed  was 
giveu.  One  of  the  judges,  in  his  dissenting  opinion,  insisted 
that  a  church  could  not  be  presby terian  without  being  connected 
with  some  presbytery,  and  denied  that  the  new  school  was  pres- 
byterian.    But  the  majority  decided,  that  a  connection  with  the 
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Presbytery  of  Carlisle  was  Dot  a  condition  of  the  grant  Chief 
Justice  Gibeon  said,  that  subjection  to  a  particular  church  judi- 
catory may  be  made  a  fundamental  condition  of  a  grant ;  and 
he  mentioned  the  case  of  Duncan  v.  The  Ninth  Presbyterian 
Church,  where  the  grant  was  "  for  such  congregation  of  persons 
as  shall  belong  to  the  present  Reformed  Synod  to  which  the 
Rev.  Robert  Armand's  church  in  Spruce-street  belongs."  But 
that  in  that  case  the  court  was  divided  and  the  suit  was  settled* 

The  trust  in  the  case  of  Chambers  v.  Baptist  Education  So- 
ciety, was  for  the  education  of  such  Baptist  preachers  and  can- 
didates as  adhered  to  the  articles  of  General  Union  of  Baptists  in 
Kentucky,  and  the  court  thought  the  trustees  had  a  sound  discre- 
tion as  to  the  mannerof  executing  the  trust.  (Monro*? s  Ef.  216.) 

Deun  T.  Bolton,  decided  in  1831,  is  often  cited.  (7  Hoist. 
906.)  The  land  was  conveyed  to  the  "  ministers,  elders  and 
deacons  of  the  Dutch  Reformed  Church  in  the  English  neigh* 
borhood."  The  church  had  been  connected  with  the  clasos  of 
Betgen  and  the  General  Synod,  and  a  portion  of  them  with* 
drew  and  formed  a  connection  with  the  True  Reformed  Dutch 
Church,  and  it  was  held  that  the  ptainttfls,  who  had  been  chosen 
according  to  the  oW  form  and  regulations,  and  remained, 
were  entitled  to  the  property.  This  church  was  incorporated 
nndet  the  statute  of  New  Jersey,  entitled  "  An  act  to  incorporate 
trustees  of  religious  societies,"  passed  June  12, 1799.  (1 R.  £» 
475.)  The  12th  section  of  that  act  declares  that  the  minister, 
elders  and  deacons,  or  if  no  minister,  the  elders  and  deacons  of 
Reformed  Dutch  Churches,  "  shall  be  trustees  of  the  same  and 
a  body  politic  and  corporate  in  law." 

In  the  case  of  St.  Mary's  Church,  (7  Serg.  $•  JZoufe,  639,) 
k  appeared  the  ground  on  which  the  chapel  stood  was  held  in 
trust  for  a  Roman  Catholic  congregation,  and  afterwards  a  char- 
ter was  granted  to  a  religious  society  of  Roman  Catholics ;  and 
the  chief  justice  remarked :  ;( Now  if  a  majority  of  this  congre- 
gation should  insist  upon  employing  pastors  contrary  to  the 
Mies  of  the  church,  ami  the  minority  should  choose  to  remain 
strict  Roman  Catholics  in  the  sense  of  the  word  at  the  time  of 
thek  incorporation,  what  is  to  become  of  the  chapel  and  the 


IB*]  *l  THB  StlPRBMH  COURT.  {ft 


MODOftMMl  t).  DtnOOlM* 


ground  ?  That  is  a  momentous  question,  on  which  I  hare  not 
formed  any  opinion." 

The  eases  in  Massachusetts  and  Connecticut  give  but  little 
light  on  the  subject,  owing  to  the  peculiarity  of  the  semi-estab- 
lished systems  under  which  they  arose.  In  Massachusetts  it 
was  decided  that  a  congregational  church  was  not  a  corporation, 
nor  qua  corporation,  for  the  purpose  of  holding  property  ;  and  a 
minority  of  the  church  remaining  with  the  parish,  was  recogni- 
sed as  the  church  connected  with  the  parish.  (Baker  v.  Pales, 
16  Mass,  488.  Stebbins  v.  Jennings,  10  Pick.  172.  Page  t* 
Croly,  24  Id.  211.)  And  to  depose  a  clergyman,  there  should 
be  an  essential  change  of  doctrine,  or  wilAil  neglect  of  duty,  or 
immoral  or  criminal  conduct.  (Avery  v.  Tyringhom^  3  Mass: 
160.  Burr  v.  Sandwich,  9  Id.  2T7.  And  see  16  Pick.  2T4;«4 
Id.  281 ;  5  Conn.  R.  495.)  In  the  case  of  London  v.  Plymouth 
Gong.  Society,  (12  Conn.  R.  113,)  a  sum  of  money  was  raised 
for  the  support  of  the  gospel  ministry  in  the  society,  and  the 
management  of  H  given  to  the  corporation.  The  corporation 
undertook  to  destroy  the  fund  by  returning  it  to  the  donors  and 
their  representatives.  The  court  interposed,  on  the  application 
of  the  minority.  Ch.  J.  WilBams,  in  delivering  the  opinion  of 
the  court,  said,  that  were  the  corporation  the  donees  and  their 
powers  unlimited,  they  would  have  greater  rights  over  it;  but, 
as  trustees,  they  could  not  destroy  it  That  k  was  well  settled, 
that  without  the  consent  of  the  cestuis  que  trust,  or  the  aid  of 
the  court  of  chancery,  trustees  can  not  change  the  relation  at 
pleasure,  and  denude  themselves  of  the  trust ;  and  cited  Atty 
General  v.  Okrists  Hospital,  (SBro.  C.  R.  165 ;)  Chalmers 
v.  Bradley,  (1  lac.  &  Walker,  68 ;)  Shepherd  v.  Mclvers,  (4 
John.  Ch.  136.)  The  principal  case,  it  will  be  observed,  was 
one  of  express  trust ;  and  even  bad  the  property  belonged  to  the 
corporation,  the  majority  could  not  destroy  the  corporate  fund, 
ait  least  without  the  consent  of  all  the  corporators. 

The  cases  in  owr  own  state  are  not  more  satisfactory.  In  tfct 
People  v.  Rmnkel,  the  supreme  court  held  that  the  trustees  of  a 
religious  corporation  under  our  statute  were  entitled  to  the  poo- 
and  custody  of  the  temporalities  of  the  church,  and  law- 
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felly  seised  of  the  estate  real  and  personal.  And  if  the  trustees, 
closed  the  doors  of  the  church  against  the  minister  and  congre- 
gation, and  they  broke  in  by  force,  they  could  be  indicted  for 
the  forcible  entry.  The  court  say,  that  although  the  property 
was  held  in  trust  for  the  church  or  congregation,  yet  it  was  in 
their  possession,  and  the  courts  would  protect  them  against  any 
irregular  and  unlawful  intrusion  against  their  will,  whether  by 
the  congregation  or  by  strangers.     (9  John.  147.) 

Diefendorf  v.  Reformed  CcUvinistic  Church,  decided  in  the 
supreme  court,  was  an  action  for  a  subscription  "  for  the  support 
ef  the  ministry  of  the  said  church  as  long  as  the  Rev.  John  I. 
Wack  is  and  remains  our  regular  preacher."  Wack  had  been 
deposed  for  immoral  conduct,  by  the  classis,  and,  on  appeal  to 
the  synod,  that  sentence  was  reversed.  The  court  held  the  re- 
lation of  minister  and  congregation  was  not  dissolved ;  and 
Piatt,  J.  who  delivered  the  opinion  of  the  court,  said  the  decis- 
ion of  the  synod  was  conclusive.    (20  John.  12.) 

The  Dutch  Church  of  Albany  v.  Bradford,  in  the  court  for 
the  correction  of  errors,  was  put  on  similar  ground.  There  the 
defendant  in  error  had  received  a  call  referring  to  the  rules  of 
church  government  established  in  the  national  synod  held  at 
Dordrecht,  (1618-19,)  and  the  articles  explanatory  of  the  gov- 
ernment and  discipline  of  the  Reformed  Dutch  Church  in  the 
United  States  of  America,  which  he  had  accepted ;  but  was  af- 
terwards suspended  by  the  classis  for  inebriety.  He  appealed 
to  the  synod,-  but  his  appeal  was  not  sustained ;  and  finally  his 
pastoral  connection  with  the  church  was  dissolved  by  the  classis. 
The  question  was  whether  he  was  entitled  to  his  salary  after 
the  suspension  ;  the  effect  of  the  decisions  of  the  church  judica- 
tories in  other  respects,  seems  to  have  been  admitted  on  both 
sides.    (8  Cowen,  457.) 

Field  v.  Field.  (9  Wend.  394,)  was  also  at  law.  The  action 
was  on  a  sealed  note  payable  to  the  plaintiff,  "  treasurer  to  the 
purcbase-meeting-schooi-fund  or  his  successor."  The  dispute 
grew  out  of  the  division  of  the  Friends  into  Orthodox  and  Hicks- 
ites.  The  court  decided  that  the  person  appointed  in  "  the  old 
mode'7  was  the  treasurer.    And  Nelson,  J.  remarked  that  a  court 
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of  law  could  only  look  to  the  legal  rights  of  the  parties  to  control 
the  fund  in  question,  and  they  must  depend  upon  the  constitu- 
tion and  principles  of  the  association  and  their  modes  of  pro- 
ceeding :  and  that  equity  would  interfere  if  there  were  a  diver- 
sion of  the  fund  from  its  original  purpose ;  and  he  cited  The 
Attorney  General  v.  Pearson,  (supra.)  The  real  question  in 
this  case  was  as  to  the  appointment  of  officers,  who,  it  was  de- 
cided, must  be  appointed  in  the  mode  in  use  in  that  society. 
The  society  was  not  incorporated. 

The  Baptist  Church  of  Hartford  v.  WithereU  was  the  first 
cause  that  came  before  Chancellor  Walworth  involving  these 
questions.  (3  Paige,  296.)  It  was  a  motion  for  an  injunction, 
and  most  of  the  facts  appeared  by  the  bill  and  were  not  contro- 
verted. A  deed  of  the  land  was  given  to  the  "elder  or  minister, 
deacons,  wardens,  and  their  successors  in  office,  of  the  First  Bap- 
tist Church  in  Hartford,"  in  1813 ;  and  a  church  erected  upon  the 
premises  soon  after.  The  society  remained  unincorporated 
until  1831.  The  adherents  of  the  defendant  WithereU,  who 
were  ic*the  majority,  were  incorporated  in  September,  1831, 
and  the  minority,  represented  by  the  complainants,  claiming 
to  be  the  corporation,  endeavored  to  be  incorporated  about 
two  months  after.  The  defendants  were  charged  with  unchris- 
tian conduct.  The  Washington  County  Baptist  Association, 
which,  as  was  alledged  and  not  denied,  was  the  regular  tribunal, 
constituted  by  all  the  Baptist  churches  in  Washington  county, 
to  take  cognizance  of  and  decide  all  ecclesiastical  questions 
of  that  and  the  like  nature,  and  whose  decision  was  final  unless 
appealed  from,  had  decided  that  the  minority  constituted  the 
regular  church.  The  defendants,  after  this  decision,  wholly  with- 
drew from  the  fellowship  of  this  association,  and  had  put  the 
complainants  out  of  possession,  although  those  represented  by  the 
latter  owned  two-thirds  of  the  pews.  The  chancellor  decided 
that  the  trustees  appointed  by  the  defendants  had  a  right  to  the 
possession  of  the  property,  and  he  remarked  that  "  the  complain- 
ants appear  to  have  acted  on  the  supposition  that  the  decision 
of  the  ecclesiastical  judicatory,  that  a  certain  portion  of  the  mem- 
bers of  the  Baptist  church  in  Hartford  were  heterodox  in  doctrine 
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or  practice  and  were  not  tbe  true  church,  must  have  a  legal  effect 
upon  the  incorporation  of  the  members  of  this  religious  society. 
But  I  apprehend  that  in  this  they  have  overlooked  the  distinction 
between  the  congregation  and  the  church,  strictly  so  called,  which 
comprises  only  a  part  of  the  congregation  or  society.  The  church 
consists  of  an  indefinite  number  of  persons  of  one  or  both  sexes, 
who  have  made  a  public  profession  of  religion,  and  who  are  as- 
sociated together  by  a  covenant  of  church  fellowship  for  the 
purpose  of  celebrating  the  sacrament  and  watching  over  the 
spiritual  welfare  of  each  other.  But  a  religious  society  or  con- 
gregation, as  recognized  by  the  3d  section  of  the  statute  provid- 
ing for  the  incorporation  of  religious  societies,  is,  with  us,  what 
is  usually  denominated  a  poll  parish  in  some  of  the  neighboring 
states.  It  consists  of  a  voluntary  association  of  individuals  and 
families,  united  for  the  purpose  of  having  a  common  place  of 
worship,  and  to  provide  a  proper  teacher  to  instruct  them  in 
religious  doctrines  and  duties,  and  to  administer  the  ordinances 
of  baptism,  <fcc.  Although  a  church  or  body  of  professing  Chris- 
tians is  almost  uniformly  connected  with  such  a  society  or  con- 
gregation, the  members  of  the  church  have  no  other  or  greater 
rights  than  any  other  members  of  the  society  who  statedly  attend 
with  them  for  the  purposes  of  divine  worship.  Over  tbe  church 
as  such,  the  legal  or  temporal  tribunals  of  this  slate  do  not  pro- 
fess to  have  any  jurisdiction  whatever,  except  so  far  as  is  neces- 
sary to  protect  the  civil  rights  of  others,  and  to  preserve  the 
public  peace. .  All  questions  relating  to  the  faith  and  practice  of 
the  church  and  its  members,  belong  to  the  church  judicatories  to 
which  they  have  voluntarily  subjected  themselves.  But  as  a 
general  principle,  those  ecclesiastical  judicatories  cannot  interfere 
with  the  temporal  concerns  of  the  congregation  or  society  with 
which  the  church  or  the  members  thereof  are  connected."  That 
the  council  or  association  could  not  remove  a  minister  without 
the  consent  of  a  majority  of  the  congregation,  or  if  incorpor 
rated,  of  the  trustees.  That  he  was  inclined  to  think  the  trus- 
tees could  be  called  to  account  for  a  misapplication  of  the  funds, 
"  but  it  must  be  a  most  plain  and  palpable  abuse  of  power, 
which  will  induce  this  court  to  interfere  as  to  any  dispute  grow- 
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iag  oat  of  religious  or  sectarian  controversies."  Of  the  esse  of 
The  Atty  Gen.  v,  Pearson,  he  remarks,  that  "  it  must  be  re- 
collected that  the  chancellor  was  there  administering  the  equity 
of  the  statute,  (43  Eliz.  c.  4,)  relative  to  charitable  uses,  which 
statute  is  not  in  force  here."  That  if  the  original  founders  be- 
lieved the  sabbath  divine,  and  the  defendants  taught  a  different 
doctrine,  he  presumed  Lord  Eldon  would  consider  this  case  such  a 
departure  from  the  original  trust  as  would  justify  his  interferences 
but  tbat  be  was  not  "  prepared  to  say  that  it  would  be  right  or 
expedient  to  adopt  the  principle  of  Lord  Eldon  here,  where  all  re- 
ligions are  not  only  tolerated,  but  are  entitled  to  equal  protection, 
by  the  principles  of  the  constitution.  Upon  Lord  Eldon's  princi- 
ple, a  society  of  infidels  who  had  erected  a  temple  to  the  Goddess 
of  Reason,  could  not,  upon  the  conversion  of  nine-tenths  of  the  so- 
ciety to  Christianity,  be  permitted  to  hear  the  word  of  life  in  that 
place  where  infidelity  and  error  had  once  been  taught  And 
upon  the  same  principle,  the  newly  created  equity  jurisdiction 
in  a  neighboring  state,  might  find  itself  constrained  to  order 
some  of  the  parishes  within  its  limits  to  employ  religious  teachers 
who  should  inculcate  the  doctrine  of  witchcraft  as  it  was  taught 
in  their  churches  at  the  time  of  their  first  organization.'1  This 
case  was  decided  in  1832,  and  may  be  considered  the  first,  giv- 
ing a  construction  to  our  statute  in  relation  to  religious  corpo- 
rations, directly  upon  the  questions  now  presented.  Senator 
CoWen,  in  The  Dutch  Church  of  Albany  v.  Bradford,  depre- 
cated the  interference  of  lay  courts  with  the  decisions  of  eccle- 
siastical tribunals.  But  in  that  case  and  the  cases  there  cited, 
including  that  of  The  First  Religious  Society  of  Whitestoum 
v.  Stone,  (7  John.  115,)  as  well  as  the  other  cases  to  which  we 
have  now  referred  before  Witherell's  case,  these  points  had  only 
arisen  incidentally. 

The  chancellor  again,  in  The  Reformed  Protestant  Dutch 
Church  in  Garden-street  v.  Mott,  sustained  the  title  and  power 
of  the  trustees  to  and  over  the  temporalities  of  the  society,  even 
to  alienation.  He  added,  that  the  court  of  chancery  in  this 
state,  independent  of  the  English  statute  in  relation  to  charita- 
ble uses,  which  be  said  was  never  acted  upon  in  this  state,  had 
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original  jurisdiction  to  compel  the  performance  of  a  trust.   (7 
Paige,  77.)    This  was  a  case  of  express  trust. 

This  was  followed  by  the  case  of  Lawyer  v.  Cipperly,  de- 
cided in  1838,  (7  Paige,  281.)  The  complainants  were  a  cler- 
gyman and  a  part  of  the  elders  and  deacons  of  Zion  Church, 
an  incorporated  Lutheran  society,  and  they  sought  to  restrain 
the  defendants,  who  were  the  trustees  of  the  corporation,  from 
depriving  the  complainants  of  the  enjoyment  of  the  property, 
and  the  use  of  the  church  belonging  to  the  corporation.  Law- 
yer claimed  to  have  been  duly  nominated  by  the  church  council 
and  elected,  by  the  majority  of  the  male  members  of  the  church 
and  congregation  ;  but  the  defendants,  the  trustees,  refused  to 
allow  him  to  preach,  and  denied  the  regularity  of  his  election, 
and  insisted  that  he  and  his  adherents  had  abandoned  the 
faith  and  doctrine  of  the  evangelical  Lutheran  church,  by  refus- 
ing to  adhere  to  the  Augsburgh  confession  of  faith ;  and  had 
withdrawn  themselves,  and  were  endeavoring  to  withdraw  the 
church,  from  the  Hartwick  Synod  :  a  superior  church  judicatory 
to  which  Zion's  Church  had  attached  itself  many  years  before. 
The  society  was  incorporated  under  the  act  of  1784.  The  chan- 
cellor adverted  to  and  reaffirmed  his  views  in  Witherell's  case ; 
and  said  the  church  or  spiritual  body,  <ts  to  its  doctrines,  gov- 
ernment and  worship,  is  to  be  governed  and  regulated  by  its 
own  peculiar  rules,  which  neither  the  trustees  nor  the  congre- 
gation have  any  right  to  interfere  with  or  alter  without  the  con- 
sent of  the  church  itself;  and  declined  to  pass  upon  the  question, 
whether  a  church,  as  such,  has  a  right  to  change  its  government, 
discipline  or  mode  of  worship,  or  standards  of  faith  with  the 
consent  of  the  trustees  and  congregation.  That  it  was  not  suf- 
ficient that  a  minister  should  be  called  and  elected  by  the  church 
or  spiritual  body  according  to  its  general  usages,  but,  if  he  is  to 
use  the  house,  or  enjoy  the  property  of  the  corporation,  "  his  em- 
ployment must  also  be  sanctioned  by  the  trustees  as  the  repre- 
sentatives of  the  temporal  rights  of  the  whole  congregation. 
And  if  he  is  to  receive  any  support  or  compensation  for  his  ser- 
vices, either  from  pew  rents  or  from  subscriptions,  or  other  ordi- 
nary contributions,  by  all  or  any  of  the  stated  hearers  of  the 
congregation,  which  subscriptions  or  contributions  for  the  support 
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of  a  settled  minister,  are  a  part  of  the  revenues  of  the  congrega- 
tion or  society  within  the  intent  and  meaning  of  the  statute,  the 
payment  of  such  stipend  must  also  be  authorized  by  the  electors 
at  a  regular  meeting  called  for  that  purpose ;  or  the  trustees  will 
violate  their  duty  by  suffering  him  to  be  thus  employed  and 
paid."  "  If,"  said  he,  "  the  trustees,  without  any  reason  what- 
ever, should  obstinately  refuse  to  employ  a  minister  who  was 
every  way  acceptable  to  the  great  mass,  not  only  of  the  church 
but  also  of  the  congregation,  and  who  had  not  in  their  opinion 
departed  materially  from  the  standards  of  faith  adopted  in  such 
church,  1  am  not  prepared  to  say  this  court  would  not  correct 
such  a  flagrant  breach  of  trust  by  removing  them  from  their 
office  of  trustees,  so  as  to  allow  the  congregation  to  elect  others 
in  their  places.  It  must,  however,  be  a  case  of  a  palpable  breach 
of  trust  which  will  authorize  this  court  to  interfere ;  and  it  should 
not  be  done  in  any  case  where  the  church  and  congregation 
were  very  nearly  equally  divided  as  to  the  propriety  of  employ- 
ing any  particular  person  as  their  minister.  And  it  is  the  right  if 
not  the  duty  of  the  trustees  to  withhold  their  assent,  where  there  is 
reason  to  believe  that  the  employment  of  the  individual  selected 
by  a  majority  of  the  church,  be  he  orthodox  or  not,  will  destroy 
the  peace  and  harmony  of  the  congregation  or  of  the  church." 
And  he  held  the  complainants  were  not  entitled  to  any  relief 
which  it  was  in  the  power  of  the  court  to  give. 

And  Paddock  v.  Brown,  (6  HUl>  530,)  agreed  with  Lawyer 
v.  Cipperly,  as  to  the  power  of  trustees  in  the  employment  of 
ministers.  There  the  call  was  by  three  elders  of  a  Presby  teriau 
church  and  one  trustee,  and  contained  a  promise  to  pay  the  sal- 
ary ;  but  those  signing  the  call  were  held  not  personally  liable, 
as  it  was  considered  the  act  of  the  congregation.  This  was  de- 
cided in  May,  1844;  and  in  the  same  month,  the  eminent  jurist 
who  decided  The  Baptist  Church  v.  Witfierell,  and  Lawyer  v, 
Cipperly,  decided  Gable  v.  Miller,  (10  Paige,  627.) 

In  Gable  v.  Miller,  the  trustees  of  a  German  Reformed  Church, 
which  was  for  a  long  time  in  connection  with  and  subject  to  the 
judicatories  of  the  Reformed  Dutch  Church  in  the  United  States, 
attempted  to  dissolve  that  connection,  and  employed  German 
Lutheran  pastors  without  the  consent  of  a  large  portion  of  the 
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church  and  congregation,  or  of  the  classis  with  which  the  church 
was  connected,  and  refused  to  permit  the  stated  supplies,  pro* 
vided  by  the  classis,  to  occupy  the  pulpit  A  large  mass  of 
proof  was  taken,  and  among  other  things,  upon  the  points  wheth- 
er the  doctrines  professed  by  the  Lutheran  Church  were  Amnio* 
ian,  and  those  of  the  Reformed  Dutch  Church,  Calvinistic; 
Whether  those  of  the  Lutheran  and  German  Reformed  were 
similar;  and  also,  whether  the  German  Reformed  and  Re- 
formed Dutch  Churches  agreed  upon  the  five  controverted 
points,  predestination,  particular  redemption,  total  depravity, 
effectual  calling,  and  final  perseverance.  The  precise  time  of 
the  connection  of  this  church  with  the  Reformed  Dutch  Church 
was  not  settled ;  but  it  was  pretty  clear  that  it  continued  unin- 
terruptedly from  1764  to  the  revolutionary  war,  and  at  times 
since.  In  1765  a  new  edifice  was  erected,  and  the  foundation 
stones,  it  was  alledged,  were  laid  by  every  member  of  the  con- 
sistory and  congregation  present,  with  the  exclamation,  "for  a 
German  Reformed  Church."  The  Reformed  Dutch  Church  in 
America,  as  early  as  1773,  by  its  constitution  recognized  and 
declared  the  doctrines,  rules  and  usages  proclaimed  by  the  Sy- 
nod of  Dort.  The  society  was  incorporated  in  1784  under 
the  general  act.  The  assistant  vice  chancellor,  Hoffman,  gave 
an  elaborate  opinion  and  dismissed  the  bill  The  chancellor 
reversed  this  decree.  He  considered  that  calling  and  main- 
taining German  Lutheran  pastors,  was  a  perversion  and  mis- 
application of  the  corporate  property,  even  though  they  did 
not  preach  the  doctrine  of  their  denomination ;  and  so  was  the 
employment  of  a  minister,  not  subject  to  the  supervision  of  the 
Reformed  Dutch  Church.  He  admitted  that,  in  The  Baptist 
Church  v.  WUherell,  he  had  expressed  doubts  as  to  the  power 
of  the  civil  courts  to  interfere.  But  he  thought  the  cases  in 
England  and  this  country  had  settled  the  question  in  favor  of 
the  exercise  of  that  jurisdiction,  and  cited  the  cases  of  Leslie  v. 
Birnie,  MlUigan  v.  Mitchell,  Attorney  General  v.  Pearson, 
Same  v.  Drummond,  Of  St.  Mary's  Church,  Field  v.  Field, 
and  Chambers  v.  The  Baptist  Education  Society,  herein 
referred  to ;  and  also  ChugKs  case  in  the  Irteh  courts.    And  he 
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declared  the  complainants,  who  had  been  elected  under  a  sep- 
arate organization  by  those  adhering  to  the  Reformed  Dutch 
Church,  to  be  the  true  and  legitimate  board  of  trustees,  and 
ordered  the  defendants  to  deliver  the  property  to  them  and  not 
interfere  therewith,  and  account  for  the  use,  and  pay  costs. 
This  decree  was  reversed  in  1845  in  the  court  for  the  correction 
of  errors,  by  a  vote  of  14  to  3.  (Miller  v.  Gable,  2  Denio,  492.) 
Four  opinions  were  given  in  favor  of  reversal,  and  one  by  Sen- 
ator Porter,  for  affirmance.  Gardiner,  president,  said  he  did  noC 
sympathise  with  the  doubt  expressed  by  the  chancellor  in  The 
Baptist  Chunk  v.  Wittterell,  whether  "the  trustees  of  a  relig- 
ious society  are  independent  of  all  control  m  reference  to  doc- 
trines and  modes  of  worship;"  but  "I  most  cordially  agree  with 
htm  in  opinion,  that  k  must  be  a  plain  and  palpable  abuse  of  trust 
which  will  induce  a  court  of  equity  to  interfere  respecting  a  contro- 
versy growing  out  of  a  difference  in  religious  and  sectarian  tenets. 
Between  that  extreme  which  confers  all  power  upon  the  congre- 
gation or  the  trustees,  and  the  doctrine  which  subjects  the  prop- 
erty to  forfeiture  for  departure  from  doctrine  or  forms  of  gov* 
eminent  in  matters  not  indispensable  to  the  great  ends  to  be  ob- 
tained by  religious  organization,  there  is  a  wide  interval  where  we 
may  take  our  stand,  sustained  by  the  law  and  by  a  sober  and  en- 
lightened public  sentiment."  And  he  considered  the  trust  net 
violated  by  the  application  of  the  property,  by  the  majority,  to  the 
maintenance  of  the  worship  of  denominations  not  Oalvinisttc. 
Beers,  senator,  thought  the  trustees  had  nothing  to  do  with 
designating  the  minister,  and  no  right  to  determine  his  ortho* 
doxy.  AH  they  could  do  was  to  pay  his  salary  when  property 
elected.  That  they  would  be  guilty  of  a  palpable  breach  of 
trust  if  they  shut  the  doors  upon  such  person  or  withheld  hil 
jmy,  because  lliey  deemed  him  unsound  in  faith ;  aud  he  con- 
sidered the  selection  of  pastor  properly  made  in  that  case.  Sy* 
nopses  of  the  opinions  of  Senators  Barlow  and  Folsom,  are 
given  by  tlte  reporter.  Senator  Barlow  considered  a  majority 
of  the  church  or  society,  or  trustees,  if  tire  society  be  incorpo- 
rated, at  liberty,  without  incurring  a  forfeiture  of  the  prop- 
erty, to  deviate  from  the  doctrine  which  prevailed  at  the  time 
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of  the  donation,  if  tbere  be  no  explicit  declaration  in  the  act  of 
donation,  that  it  is  to  be  held  for  the  support  of  particular  doc* 
trines.  But  where  the  particular  doctrines  or  objects  are  in  terms 
expressed,  a  court  of  equity  will  enforce  the  trust  Senator 
Folsom  thought  the  deviation  in  the  case,  if  any,  was  too  slight 
and  unimportant,  to  warrant  the  interposition  of  the  court,  if 
such  interposition  on  account  of  departure  from  the  belief  of  the 
founders  and  benefactors  of  a  church  was  ever  justifiable, 
which  was  considered  to  be  a  matter  of  doubt,  and  the  connec- 
tion with  the  Reformed  Dutch  church  voluntary ;  and  that  the 
court  of  chancery  was  deprived  of  jurisdiction  by  statute.  Sen- 
ator Porter  concurred  substantially  with  the  chancellor. 

From  this  contrariety  of  opinions,  it  is  impossible  to  say  upon 
what  ground  the  members  constituting  this  large  majority  of 
the  court,  put  the  decision.  Whether  they  considered  there 
was  no  condition  attached  to  the  property ;  or  that  there  was  no 
deviation  from  doctrine  or  discipline;  or  that  the  deviation 
was  too  unimportant  for  the  interference  of  the  court;  or 
that  the  court  had  no  jurisdiction ;  does  not  appear.  The  first 
time  the  chancellor  avowed  the  change  in  his  opinions,  and  de- 
clared the  court  of  chancery  to  have  jurisdiction  to  interfere  to 
control  trustees  in  reference  to  doctrine  and  modes  of  worship 
of  a  religious  society,  and  acted  upon  that  principle,  his  decree 
was  overthrown  by  the  highest  court  in  the  state,  by  the  deci- 
sive vote  of  nearly  five  to  one. 

In  the  cases  ofKtiiskern  v.  The  Lutheran  Churches,  (1  Sandf. 
Ch.  JR.  439,)  before  Assistant  Vice  Chancellor  Sandford,  and 
Bowden  v.  McLeod,  (1  Ea\  Ch.  R.  588,)  before  Vice  Chancellor 
McCoun,  this  power  of  chancery  was  declared  to  exist  on  the 
ground  of  trust,  and  in  the  former  case  acted  upon ;  but  as  both 
cases  were  decided  before  the  final  decision  of  Miller  v.  Gable, 
though  very  ably  considered,  they  must  be  deemed  overruled,  so 
far  as  they  conflict  with  the  latter.  The  People  v.  Steele,  decided 
by  Mr.  Justice  Edmonds  in  1848,  was  an  application  for  a 
mandamus.  (2Barb.S.C.R.397.)  Three  Methodist  churches 
united  and  formed  a  new  church  and  became  incorporated  under 
the  general  act,  buik  a  church  by  voluntary  contributions,  and 
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-were  admitted  into  connection  with  other  churches  of  that  denom- 
ination by  the  presiding  elder,  and  received  preachers  from  the  an- 
nual conference  about  eight  years ;  when,  their  preacher  having 
been  suspended,  they  agreed  to  sustain  him  and  to  give  him  a 
salary  of  $1000,  and  rented  to  him  the  parsonage.  But  the  bishop 
sent  another  preacher,  to  whom  the  trustees  refused  admittance 
into  the  church.  A  return  to  an  alternative  mandamus  had 
been  filed,  and  upon  that,  application  was  made  at  a  special  term 
for  a  peremptory  one.  The  court  granted  it,  and  relied  main- 
ly, it  would  seem,  upon  the  case  of  Rex  v.  Barker,  (3  Burr* 
1265 ;  1  BL  R.  352.)  That  was  an  application  for  a  mandamus 
to  admit  a  dissenting  minister,  who,  it  was  said,  bad  been  duly 
elected.  The  trust  was  "to  suffer  the  meeting  house  to  be  for  the 
public  worship  of  God  by  such  congregation  of  protestant  dissent- 
ers, commonly  called  presbyterians,  as  should  sit  under  and  at* 
tend  the  ministry  of  the  said  John  En  ty  or  such  other  presby  tertan 
minister  or  ministers  as  should  be,  in  his  or  their  room,  successive- 
ly, in  all  times  then  coming,  be,  by  the  members  in  fellowship  of 
the  said  or  such  like  congregation  or  congregations,  regularly  and 
fairly  choseii  and  appointed  to  be  minister  or  preacher  or  pas- 
tor to  preach  in  the  said  meeting."  The  distinguished  counsel 
for  the  defendant,  Thurlow  &  Dunuing,  opposed  the  applica- 
tion with  great  pertinacity,  and  would  not  consent  to  a  new 
election  or  an  issue,  and  the  court  finally,  at  a  subsequent  day, 
granted  the  writ.  They  said  there  was  a  function  with  emolu- 
ments, and  no  specific  legal  remedy.  And  that  the  refusal  of  the 
defendants  to  go  to  a  new  election  or  try  it  on  a  feigned  issue, 
ought  to  be  prefatory  to  the  rule.  That  case,  probably,  would 
hardly  be  considered  law  in  this  state.  ( The  People  v.  Steven*, 
5  Hill,  616.)  But  if  it  can  be  sustained  at  all,  it  must  be  on  the 
ground  that  the  election  of  the  applicant  was  in  the  nature  of  an 
appointment  under  the  deed  of  tiust.  As  a  general  rule,  a  man- 
damus will  lie,  only,  where  the  party  has  a  legal  right  and  no  other 
remedy.  There  must  be  a  specific  legal  right  as  well  as  the  want 
of  a  specific  legal  remedy.  An  equitable  right  will  not  do, 
although  an  equitable  right  is  no  objection  if  there  be  also  a 
legal  one.     (King  v.  Marqnis  of  Stafford,  3  T.  K.  646.    Rex  v. 


1 2s  CASES  IN  LAW  AND  EQUITY  [Jow  I 


Robcitaon  v.  Bullion*. 


Arch,  of  Canterbury  8  East,  213.)  And  it  is  well  settled  that 
where  a  lecturer,  pastor  or  other  person,  is  supported  by  volunta- 
ry contribution,  there  a  mandamus  will  not  lie.  There  must  be 
an  endowment  and  a  legal  right.  (Porter  v.  Clarke,  2  Simott&7 
526.  R  ex  v.  Bishop  of  London,  1  T.  R.  331.  Same  v.  Satnet 
1  Wits.  1 1.  Same  v*  Same?  13  East,  417-  And  see  Judges  of 
Oneida  C.  F.  v.  People,  18  Wend.  79  ;  Kendall  v.  United 
States,  12  Peters'  R.  524;  4  JBac.  ^ik  502,)  In  England,  a 
iniftisLer  of  a  dissenting  congregation,  placed  in  possession  of  a 
chapel  and  dwelling  house  by  those  in  whom  the  legal  fee  is 
vested,  in  trust  to  permit  the  chapel  to  be  used  for  the  purposes 
of  religious  worship,  is  a  mere  tenant  at  will  to  the  trustees; 
and  his  tenancy  is  determined  instanter  by  demand  of  pusses- 
»i«n.  (Doe  ex  dem.  Jones  v.  Jones,  10  Barn.  $*  Cress*  718. 
Eke  ex  dem.  Nichols  v.  McKeag}  Id.  721.  And  see  the  strong 
€mse  of  Porter  v.  Clark,  2  Sim.  520.)  Though  it  was  imima- 
tted  by  Parke,  J.  in  Doe  v.  Jones,  that  possibly,  the  defendants 
(hid  a  remedy  in  equity,  if  improperly  turned  out  of  the 
chapel  by  the  trustees.  If  the  views  of  the  chancellor  as  lo  the 
duties  of  trustees  in  the  employment  of  a  minister  and  the  use 
of  the  chapel  in  The  Baptist  Church  v.  WUherell,  and  Lawyer 
v,  Cipperly ;  and  of  Assistant  Vice  Chancellor  Sand  ford  in 
Cammeyer  v.  United  German  Lutheran  Churches,  (2  Sand, 
C  R.  186;)  and  Senator  Beers  in  Miller  r*  Gable;  and  ihe 
court  in  The  People  v.  Runlet,  are  correct,  it  is  difficult  to  see 
[tow  a  minister  can  obtain  possesion  of  the  church  or  any  part 
of  the  temporalities  of  the  corporation  by  mandamus,  under  our 
statute.  That  custom  or  usage  can  not  avail  against  the  pro- 
visions of  the  statute,  is  too  well  settled  to  be  doubted  [Many 
v.  Beekman  Iron  Co.  9  Paige^  195.  Co.  Lilt.  114*  Morey 
v.  Leach,  BL  R.  553.  Noble  v.  Dursell,  3  T  R.  271.  7  Vin. 
174,  187.  Griffin  v.  Wood,  Cro.  85.  2  Mod.  39.  6  Pet.  715. 
9  Wheat.  584.  2  Cewen,  707.  4  T,  R.  750.  3  Ch.  G>  Pr,  56. 
Shepherd  v.  Goswold,  Vaughn,  169.  2  Couch,  712.  5  Z/iW, 
437.  6  Id.  174.  1  Phil.  Ev>  541.)  And  it  would  seem  that 
the  Rev.  Mr.  Wesley,  the  illustrious  founder  of  Methodism,  un- 
derstood that  the  trustees  in  whom  was  the  legal  estate,  at  least 
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at  law,  could  turn  the  preacher  out  of  the  meeting  house 
(2  Barb.  S.  G  IL  408.) 

It  is  proper  to  remark,  before  closing  this  review  of  the  author- 
ities, that  the  supreme  court  of  Vermont  has  recently  decided 
the  case  of  Smith  v.  Nelson,  growing  out  of  the  same  difficul- 
ties which  have  occasioned  this  controversy.  Ch.  J.  Williams 
delivered  the  opinion  of  the  court,  and  came  to  conclusions,  in 
most  respects,  diametrically  opposite  to  those  entertained  by  the 
vice  chancellor  in  this  case. 

I  have  thus  given  a  summary  of  the  cases  bearing  the  most 
directly  on  the  one  before  us.  It  will  be  observed  that  the  most 
important  of  those  in  England  were  struggles  between  the  Uni- 
tarians and  Trinitarians ;  and  the  two  leading  cases  were  upon 
trusts  originating  when  dissenters  were  tolerated,  (by  the  tole- 
ration act,  1  Wm.  <fc  M.  ch.  18—1689,)  if  they  believed  in  the 
trinity ;  but  for  the  denial  of  which  they  were  subject  to  severe 
penalties ;  so  that  those  claiming  to  retain  the  property  in  the 
cases  of  The  Attorney  General  v.  Pearson  and  The  Attorney 
General  v.  Shore,  as  well  as  in  The  Attorney  General  v.  Drum- 
fnondj  supported  doctrines,  the  avowal  of  which,  when  the  trusts 
were  created,  would  have  been  highly  criminal  by  the  laws  of 
the  land.  This  fact  undoubtedly  influenced  those  decisions, 
and  thus  circumstances  which  can  not  exist  here,  had  a  con- 
trolling effect  upon  the  law  of  that  country.  The  English  cases 
too,  were  of  unincorporated  trusts,  and  so  governed  by  the  law  of 
private  trusts,  and  most  of  them  in  the  nature  of  charities.  They 
have  been  decided  since  our  revolution,  and  in  addition  to  what 
has  been  said  in  the  courts  of  that  country  and  this,  their 
adaptation  to  the  spirit  and  genius  of  our  institutions  has  been 
doubted  by  our  ablest  jurists.  Mr.  Justice  Story  remarks 
upon  the  doctrines  laid  down  in  The  Attorney  General  v. 
Pearson  and  The  Attorney  General  v.  Shore,  that  "  no  such 
doctrine  has  as  yet  been  ever  promulgated  in  America ;  and 
from  the  peculiar  circumstances  of  the  country,  and  the  diver- 
sity of  religious  opinions,  it  is  improbable  that  it  ever  will  be." 
(2  Star.  Eq.  1191,  a,  n.)  Every  case  decided  in  England  or  in 
this  country,  shows  that  the  subject  is  full  of  practical  difficulties. 
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We  might  get  along  tolerably  well,  if  no  case  would  arise  posh- 
ing us  from  the  middle  ground  recommended  by  Gardiner,  pres- 
ident, in  Miller  v.  Gable.  But  the  difficulty  is  in  fixing  limits 
and  prescribing  rules  for  the  exercise  of  this  jurisdiction.  What 
shall  be  deemed  a  departure  from  the  standard  of  a  particular 
church  ?  According  to  Lord  Meadowbank  the  law  takes  no  ju- 
dicial cognizance  of  these  doctrines ;  they  must  be  proved  like 
other  facts.  But  what  is  so  much  mere  matter  of  opinion,  is 
hardly  susceptible  of  satisfactory  proof.  In  this  case,  and  also 
in  the  case  of  Miller  v.  Gable,  as  appeared  by  the  case  book  in 
that  case,  the  evidence  in  relation  to  doctrine  and  discipline  was 
most  painfully  conflicting.  The  judge  must,  as  a  matter  of  ne- 
cessity, decide  the  cause  upon  theological  and  ecclesiastical  in- 
quiry. And  how  is  the  decree  to  be  carried  out?  Is  the  minis- 
ter to  conform  his  discourses  to  the  decision,  under  the  direction 
and  supervision  of  a  master  in  chancery  ?  Chancellor  Walworth 
doubted  whether  any  master  could  be  found  possessing  the  qual- 
ifications necessary  to  decide,  whether  a  singer  performed  his 
contract  to  sing,  and  ridiculed  the  proposition.  (De  Rivaftnoli 
v.  Corsetti,  4  Paige,  264.)  Religious  opinions  change,  and  it 
can  not  be  otherwise,  as  long  as  man  is  an  intelligent  being, 
and  his  opinions  and  affections  susceptible  of  change.  St.  Paul, 
in  vain,  besought  the  early  Christians  to  be  "  perfectly  joined 
together  in  the  same  mind,  and  in  the  same  judgment."  Luther, 
though  the  great  Protestant  reformer,  we  are  informed  by  the 
historian  of  the  reformation,  expressed  a  sentiment,  not  approved 
by  many  protestants  of  the  present  day — that  he  "  would  rather 
receive  the  mere  blood  with  the  Pope,  than  the  mere  wine  with 
Zuingle."  And  the  same  author  admits  that  "unity  in  diver- 
sity, and  diversity  in  unity,  is  a  law  of  nature  and  also  of  the 
church."  (tyAubigntfs  Hist  of  Ref.  b.  11.)  An  eminent  wri- 
ter says  "  Henry  Eighth  was  a  schismatic  and  no  heretic."  In 
England  a  clergyman  is  not  at  liberty  to  alter  or  omit  any  part 
of  the  service.  (Newbury  v.  Goodwin,  1  Phil.  282.)  But  the 
alterations  have  been  very  considerable  in  this  country.  (1  Con- 
tribtitions  to  Eecl.  Hist,  of  U.  S.  187, 192.  By  Dr.  Hawks.) 
Divisions  and  secessions  arc  constantly  taking  place.     This  as- 
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soci&te  church,  since  the  secession  of  Mr.  Erskine  and  his  asso- 
ciates, according  to  the  testimony  in  this  case,  has  experienced 
several  With  all,  Christ  is,  or  should  be,  the  summa  rei  Chris- 
liaruBy  the  sum  and  foundation  of  the  Christian  religion.  But 
in  this  life,  there  will  probably  never  be  uniform  modes  of  wor- 
ship or  uniformity  of  Christian  belief.  And  the  same  liberty 
that  allows  freedom  of  thought,  permits  us  to  differ.  Can  the 
civil  courts  interfere  in  these  matters ;  and,  by  establishing  a 
sort  of  lay -hierarchy,  prescribe  and  enforce  rules  of  conscience, 
under  the  penalty  of  the  forfeiture  of  property  ?  That  would 
be  in  direct  conflict  with  the  constitution.  Under  all  the  cir- 
cumstances, we  may  well  say,  with  the  English  chancellor,  in 
these  cases,  the  courts  can  do  but  little.  Many  of  our  societies, 
particularly  where  the  population  is  sparse,  are  weak ;  and  if 
the  employment  of  a  minister  who  does  not  conform  in  every 
particular  to  the  belief  entertained  by  a  majority  of  the  original 
founders,  shall  be  deemed  a  breach  of  trust,  it  might  prevent  the 
preaching  of  the  word  of  God  in  such  places,  or  open  a  bound- 
less field  for  litigation.  And  again,  individuals  may  have  hired, 
as  has  been  done  in  this  case,  or  purchased  pews,  in  which  they 
have,  at  least,  a  usufructuary  interest.  (3  Hill,  26.)  If  a  mi- 
nority, under  the  sanction  of  a  church  judicatory,  can  excom- 
municate the  majority,  disfranchise  them  as  corporators,  and 
then  elect  trustees,  the  latter  can  shut  the  door  on  the  majority 
and  expel  them  from  the  church  edifice ;  and  thus  strip  them 
of  their  property  by  the  action  of  a  church  judicatory,  without 
a  trial  by  jury,  and  for  opinion's  sake.  In  this  state  it  all  rests 
upon  contract.  The  incorporation  is  a  contract.  (2  Kent,  306.) 
And  there  can  be  no  forfeiture  of  its  charter,  unless  judicially 
ascertained  and  declared  in  a  direct  proceeding.  (Ang.  <J-  Ames 
on  Corp.  747,  and  cases  there  cited.)  And  the  court  can  inter- 
fere for  the  misapplication  of  the  funds  of  a  religious  corpora* 
tion,  only  on  the  ground  that  it  is  a  breach  of  contract,  express 
or  implied.  The  learned  vice  chancellor,  in  his  opinion  in  this 
case,  puts  it  upon  contract,  and  impliedly  admits  that  a  new 
doctrine  may  be  introduced  by  the  unanimous  consent  of  the 
congregation.    And  it  imist.be  remembered  that  in  cases  under 
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the  third  section  of  the  act,  the  property  is  held  by  a  corporation, 
and  the  corporators  have  vested  rights,  not  subject  to  the  English 
law  of  charitable  uses,  or,  at  most,  but  to  a  very  limited  extent. 
In  such  cases  a  court  of  equity  will  interfere  to  prevent  the  offi- 
cers of  the  corporation  from  misapplying  the  property  contrary 
to  the  end  and  purposes  of  the  institution ;  because  the  corpo- 
rators are,  as  to  the  trustees,  in  a  sense,  Cestuis  que  trust,  and 
such  conduct  is  a  violation  of  the  compact,  for  which  there  could 
be  no  remedy  at  law,  without  a  multiplicity  of  suits,  (Robin- 
son v.  Smith,  3  Paige,  232.  Scott  v.  DePeyster,  1  Edw.  Ck. 
513.  Verplank  v.  Mercantile  Ins.  Co.,  Id  84.  Glassingion  v. 
Thvaites,  1  Sim.  fy  Stu.  124.  Hitchens  v.  Congreve,  4  Ruse. 
662.  1  Story's  Eq.  Jar.  i  667.)  And,  although  it  must  be  a 
strong  case  to  induce  a  court  to  interfere  where  the  act  is  assents 
ed  to  by  the  majority  of  the  corporators,  yet,  if  clearly  contrary 
to  the  design  and  subversive  of  the  constitution  of  the  associa- 
tion, I  have  no  doubt  an  objection  by  a  minority  would  be  sus- 
tained* And  if  a  society  of  one  denomination  become  incorpo- 
rated, I  take  it  that  it  may  be  considered  designed  and  consti- 
tuted for  the  purpose  of  advancing  the  vital  doctrines  of  the 
Christian  faith,  professed  by  that  denomination. 

Upon  this  examination  of  the  subject,  it  seems  to  me  that  cer- 
tain general  rates  are  applicable  to  these  institutions  when  in- 
corporated under  the  third  section  of  the  act — that  chancery  has 
no  power  to  disfranchise  one  of  the  members ,  nor  to  remove 
the  trustees  or  declare  their  election  void ;  nor  direct  who  shall 
vote ;  or  m  any  way  interfere  with  their  election.  This  I  have 
already  very  fully  considered;  that  the  trustees  may  be  re- 
strained from  wasting  the  property,  and  from  such  manage- 
ment of  it  as  the  court  can  clearly  see,  unreasonably  and  on- 
conscientiously  deprives  the  society,  or  some  part  of  it,  of  its  en- 
joyment i  and  also  from  applying  it  to  the  promotion  of  tenets 
clearly  opposed  and  advene  to  the  fundamental  principles  of  the 
faith  and  doctrine  professed  by  the  church  or  society  at  the  time 
the  corporation  purchased  the  property.  But  the  exercise  of  this 
jurisdiction  should  generally  be  restrictive,  and  not  mandatory ; 
for  Use  statute  is  their  guide  and  authority  for  the  future,  and 
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gives  a  very  broad  margin  for  the  exercise  of  discretion  and  reli- 
gious freedom ;  (Lord  Cottenham  in  The  Attorney  General  v. 
Shore,  in  the  Heme  of  Lords  ;  Lord  Brougham  in  MtUigan 
v.  MUeheU;  Lane  v.  Newdigate,  10  Ves.  193;)  that  the  slip- 
port  of  particular  doctrines,  or  systems  of  worship  or  government, 
or  a  connection  with  some  particular  judicatory,  may  be  made 
a  condition  in  a  grant  or  donation,  but  if  no  such  condition  be 
expressed,  none  should  be  implied,  except  as  to  cardinal  points. 
This  last  principle,  I  think,  may  be  deduced  from  the  cases  al- 
ready eked,  particularly  The  Attorney  Gen.  v.  Pearjon,  Sam* 
t.  Shore,  Same  v.  Drummond,  Crwgdattie  v.  Aikman,  MUli* 
gw$  v.  Mitchell,  Porter  v.  Clark,  Miller  v.  Gable,  Baptist 
Church  v.  WtikereU,  Lawyer  t.  Cipperiy,  The  Presb.  Chunk 
r.  Johnston.  It  is  hardly  necessary  to  remark,  that  in  Dean  v. 
Bolton,  (supra,)  the  office  bearers  of  the  church  were  by  statute 
«r  officio  trustees,  and  of  course,  a  deposition  of  the  former  wooM 
be  an  amotion  of  the  latter.  Another  general  rule  is,  that  the 
church  or  spiritual  body  is  authorized  to  call  the  minister,  either 
by  itself  or  by  some  other  mode,  according  to  usage.  In  order 
to  reach  the  revenues  of  the  corporation,  that  call  must  be  rati* 
fied  by  the  congregation  or  body  entitled  to  elect  trustees,  by  fix* 
iug  the  salary  of  die  minister ;  and  then  the  trwtees  may  apply 
the  revenues  to  his  support. 

In  the  present  case  I  do  not  think  a  secession  from  any  par-* 
ticular  presbytery  or  synod  would  be  a  palpable  abuse.  This 
first  connection  was  with  the  Associate  Presbytery  of  Pennsylva- 
nia, which,  it  seems,  is  now  nominally  extract.  The  church  or 
society  lost  no  rights  by  connecting  itself  with  the  Associate 
Synod  of  North  America  and  the  Associate  Presbytery  of  Cms* 
bridge.  Nor  do  I  see  how  it  would  do  sr^  by  connecting  itself 
with  any  other  presbytery  or  synod  of  the  same  denomination,  if 
any  other  exists.  Whether  a  majority,  under  our  statute,  may 
dissolve  aH  connection  with  other  church  judicatories,  if  there  be 
no  change  in  the  fundamental  doctrines  of  their  faith,  k  is  not 
necessary  now  to  decide. 

But  whether  the  use  of  the  house  by  a  majority  of  the  congre- 
gation under  the  ministry  of  the  defendant,  Dr.  Bulbous,  is  wmlh 
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an  act  as  that  the  minority  can  complain  in  this  court,  and  ask  for 
restrictive  measures,  is  a  point  of  much  difficulty.  I  do  not  un- 
derstand that  any  error  in  matters  of  mere  faith,  is  imputed  to 
him  or  them.  Much  was  said  on  the  argument  respecting  the 
manner  of  his  deposition  from  the  ministry.  It  is  contended, 
among  other  things,  that  the  act  of  the  presbytery  was  irregular 
and  void,  not  only  because  it  was  by  a  minority  of  the  minis- 
ters composing  it,  a  ministerial  majority  being  necessary,  but 
because  the  four  clerical  members  remaining,  after  the  votes  of 
four  others  had  been  rejected,  were  the  accusers  of  Dr.  Bullions 
in  the  case.  It  is  also  insisted  that  be  could  and  did  protest 
against  and  decline  their  authority,  and  appeal,  and  thus  sus- 
pend their  powers ;  that  the  proof  was  altogether  insufficient ; 
and  that  the  proceedings  were  so  conducted  and  the  sentence 
so  unjust,  that  they  may  be  deemed  not  consonant  with  the 
word  of  God,  and  may  be  disregarded  without,  being  sinful  in 
His  sight  (Conf.  Faith,  ch.  1-10,  31-3,  4  Dec  $•  Tes.  />. 
1-17.  Church  Gov.  and  Dis.  p.  3,  art.  12.  Perdivan,  195.) 
This  argument,  perhaps  under  the  peculiar  circumstances  of  this 
case,  would  be  apposite,  were  it  not  for  the  appeal  to  the  synod 
by  Dr.  Bullions  himself,  which  was  not  sustained.  It  must  be 
remembered  that  this  associate  church  adheres  to  the  presby- 
terial  form  of  government  (Dec.  and  Tes.  p.  3,  art.  8.  Chh. 
Gov.  and  Dis.  p.  1,  art.  4 ;  p.  3,  art.  12.)  And  after  the  cases 
of  Diefendorfv.  Reformed  Cahimstic  Churchy  (supra,)  and 
The  Dutch  Church  v.  Bradford,  (supra,)  I  do  not  see  how 
we  can  look  beyond  the  decision  of  the  synod.  All  the  author* 
ilies  agree,  that  the  civil  courts  can  not,  upon  the  merits,  over- 
hale  the  decisions  of  ecclesiastical  judicatories  in  matters  prop- 
erly within  their  province.  Dr.  Bullions  himself  took  the  case 
to  the  synod,  and  the  deposition  of  a  minister  is  purely  an  eccle- 
siastical matter ;  though  the  effect  of  that  deposition  upon  civil 
rights,  is  quite  another  thing.  The  church  judicatories  had 
power  to  depose  him,  but  they  could  not  sequester  the  property 
of  the  corporation,  nor  compel  the  congregation,  against  the 
will  of  a  majority,  and  the  trustees,  to  receive  a  minister.  The 
defendants  in  their  answer,  admit  that  a  minister  who  is  under 
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rightful  sentence  of  excommunication,  can  not  be  permitted  to 
occupy  the  pulpit,  or  administer  divine  ordinances.  Our  courts 
have,  as  we  have  seen,  declared  that  such  dissolution  of  the 
connection  between  pastor  and  flock,  discharges  the  civil  con- 
tract, even  the  individual  subscriptions  for  the  support  of  the 
former.  It  is  true,  a  majority  of  the  church  in  those  cases  were 
probably  opposed  to  the  minister,  but  the  decisions  were  not  put 
upon  that  ground.  Dr.  Bullions  must,  for  the  purposes  of  this 
case,  be  deemed  deposed  from  the  office  of  the  holy  ministry ; 
and,  notwithstanding  a  large  majority  of  this  enlightened  soci- 
ety still  consider  him  in  good  standing,  a  minority  of  the  cor- 
porators arc  of  the  opposite  opinion ;  and  giving  full  effect  to 
the  proceedings  against  him,  insist  that  his  employment  is  a 
grievance  that  deprives  tbem  of  a  reasonable  enjoyment  of  the 
corporate  property,  which  can  be  redressed  in  this  court.  And 
with  much  hesitation  I  have  come  to  the  conclusion  that,  upon 
this  point,  the  law  is  with  them.  True,  in  MilHgan  v.  Mitchell, 
there  were  errors  of  doctrine.  But  if  I  am  right  as  to  the  force 
of  the  decision  by  the  synod,  Dr.  Bullions  was  not,  so  far  as  our 
action  is  concerned,  a  minister  of  the  associate  church  when 
this  suit  was  commenced. 

It  was  said  on  the  argument  that  he  had  been  restored  by  a 
presbytery  in  Vermont.  I  find  nothing  in  the  books  made  ex- 
hibits in  this  case,  nor  in  the  history  of  this  denomination,  that 
authorizes  a  deposed  minister  to  go  to  some  other  presbytery, 
with  which  neither  he  or  his  church  had  before  any  connection, 
to  be  restored.  (Perdivan,  194.)  Had  the  Cambridge  Church, 
before  that  application,  connected  itself  with  that  presbytery,  the 
case  might  have  been  different.  Without  expressing  any  opin- 
ion as  to  the  manner  in  which  it  was  done,  I  think,  so  long  as 
he  is  under  sentence  of  deprivation,  the  use  of  the  corporate 
property  should  not  be  devoted  to  the  support  of  his  ministry 
against  the  will  of  any  respectable  portion  of  the  society.  I 
speak  of  the  case  as  it  stood  at  the  time  of  commencing  this 
suif.  If  he  has  been  restored  by  a  proper  judicatory  to  which 
the  Church  of  Cambridge  was  at  the  time  attached,  that  is  an- 
other matter,  and  not  now  before  us. 
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This  cause  is  one  of  importance  not  only  in  a  legal  point  of  view, 
but  also  of  vast  importance  to  the  church  and  society  interested 
in  this  litigation.  Perhaps  the  clerical  gentlemen  who  have  been 
the  principal  actors  in  this  case,  did  not  duly  weigh  the  conse- 
quences, or  there  would  have  been  more  forbearance.  Here 
were  five  ministers  of  that  peaceful  and  holy  religion,  to  the 
truth  and  value  of  which  all  well  informed  and  reflecting  minds 
must  assent,  having,  as  they  no  doubt  honestly  believed,  causes 
of  complaint  among  them ;  but  which,  with  all  due  allowance, 
I  must  think,  could  and  should  have  been  adjusted  without  de- 
lay and  without  difficulty.  But,  unfortunately  a  different  course 
was  adopted,  and  the  consequences  have  been  calamitous  in- 
deed. The  hallowed  and  mystic  union  of  pastor  and  his  church, 
cemented  and  strengthened  by  the  friendship,  the  communion, 
and  the  vicissitudes  of  thirty  years,  a  period  which  consigns  a 
generation  to  the  grave,  has  been  dissolved :  the  ties  and  asso- 
ciations of  Christian  brethren  and  sisters  have  been  severed  and 
broken ;  and  one  portion  of  the  church  has  expelled  or  attempted 
to  expel  the  other  from  the  enjoyments  and  consolations  of  the 
gospel  ordinances;  striking  off  over  one  hundred  and  fifty  at  once, 
of  whom  more  than  two-thirds  were  females ;  and  finally,  one  of 
the  most  enlightened,  benevolent  and  prosperous  religious  soci- 
eties in  the  land  has  been  rent  by  the  elements  of  strife,  and 
plunged  into  sharp  and  expensive  litigation  for  years.  No  man 
should  judge  another  in  matters  of  conscience  and  duty.  But 
the  retrospect  in  this  case  is  painful  in  every  aspect,  and  must 
produce  a  wish  for  peace  and  reconciliation  in  every  benevolent 
heart 

There  must  be  a  decree  restraining  the  defendants  from  using 
the  temporalities  of  the  corporation  for  the  support  of  Dr.  Bui* 
lions'  ministry  as  long  as  he  is  under  sentence  of  deprivation. 
All  the  other  portions  of  the  decree  which  have  been  appealed 
from,  must  be  reversed.  Neither  party  can  have  costs  against 
the  other  on  this  appeal.  The  complainants  have  asked  too 
much,  and  neither  side  is  free  from  blame.  The  rule  is,  where 
both  parties  have  claimed  what  they  are  not  entitled  to,  and 
each  has  succeeded  as  to  part  of  the  matters  in  litigation  be- 
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tween  them,  to  give  costs  to  neither.  (Crippm  v.  H*r*umce>  9 
Paige,  211.)  Nor  am  I  disposed  to  burden  the  corporate  fund* 
with  the  costs,  except  the  costs  of  putting  in  the  answer  by 
the  corporation.  Each  party  must  in  all  other  respects  bear 
their  own. 

It  was  stated  on  the  argument  that  the  complainants!  under 
the  vice  chancellor's  decree,  had  taken  possession  of  and  occu- 
pied the  church  edifice.  The  defendants,  who  were  trustees  at 
the  time  of  the  commencement  of  the  suit,  and  their  successors, 
are  entitled  to  the  possession  of  the  property  of  the  corporation ; 
but  under  all  the  circumstances  of  this  case,  there  should  be  no 
accounting  for  the  mere  use  of  the  property. 

If  there  has  been  waste  or  destruction  of  property,  that  should 
be  made  good. 

Paige,  P.  J,  concurred. 

Cady,  J.  The  facts,  that  the  defendants  in  this  cause  repre- 
sent four-fifths  of  the  persons  who  formed  "  The  Associate  Con- 
gregation of  Cambridge,  in  the  county  of  Washington,  in  the 
state  of  New- York,  adhering  to  the  principles  of  the  Associate 
Presbytery  of  Pennsylvania  formerly,  now  the  Associate  Synod 
of  North  America ;"  that  they  have  contributed  three-fourths  of 
all  the  money  expended  in  purchasing  the  property  and  erect- 
ing the  buildings,  which  are  the  subjects  of  this  controversy ; 
and  that  all  the  property  is  in  the  hands  of  trustees,  elected  by 
a  majority  of  the  voters  who  belonged  to  the  said  congregation) 
and  who,  in  all  their  acts  have  only  obeyed  the  will  of  that  ma- 
jority, made  me  wish  to  find  some  legal  ground  upon  which  the 
cause  could  be  decided  in  favor  of  the  defendants.  But  I  have 
sought  in  vain  for  any  such  ground.  The  defendants  and  those 
who  act  with  them,  contributed  liberally  for  the  purchase  of 
lands  and  a  library,  and  for  the  erection  of  a  church  and  other 
buildings ;  and  if,  when  doing  so,  they  dedicated  their  contribu- 
tions to  a  specific  purpose,  they  voluntarily  parted  with  their 
property,  and  can  no  more  reclaim  it  and  call  it  their  own,  than 
♦  the  man  who  has  contributed  $100  to  the  American  Bible  Sock 
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ety  can  claim  the  Bibles  which  his  contribution  enabled  the 
society  to  print,  and  distribute  among  the  heathen.  The  in- 
quiry is  not,  whether  the  greatest  number  of  members  of  the 
'congregation  act  with  the  complainants  or  with  the  defendants; 
nor  by  whom  the  greatest  number  and  most  liberal  contribu- 
tions have  been  made ;  but,  who  are  now  seeking  that  the  fund, 
which  has  been  swelled  up  to  $13,000  by  the  contributions  of 
all,  shall  be  applied  to  the  specific  purpose  for  which  the  donors 
originally  intended  it?  If  that  intent  can  be  discovered,  the 
court  is  bound  to  cany  it  into  effect. 

As  early  as  the  year  1785,  a  congregation  was  organized  and 
called  "  The  Associate  Congregation  of  Cambridge,  adhering  to 
the  Associate  Presbytery  of  Pennsylvania."  Why  these  latter 
words  but  to  furnish  evidence  to  the  world  of  the  principles  of 
faith,  practice,  discipline  and  government,  which  the  congrega- 
tion intended  to  adopt  ?  *  The  year  after  the  congregation  was 
organized,  Jonathan  French  conveyed  to  seven  persons  described 
%s  having  been  "  chosen  and  elected  trustees  for  the  Associate 
Congregation  of  Cambridge,  adhering  to  the  Associate  Presbytery 
of  Pennsylvania,"  half  an  acre  of  land,  "to  hold  to  the  party  of 
the  second  part  and  their  successors  forever,  to  the  sole  and  only 
proper  use,  benefit  and  behoof  of  the  said  Associate  Congrega- 
tion of  Cambridge."  The  grantees  took  the  estate  as  joint 
tenants;  {Laws  of  1786,  eh.  12,  §  6;  1  R.  S.  727,  §44;)  but 
as  the  word  heirs  was  omitted,  they  took  only  an  estate  for  life ; 
and  on  the  death  of  the  survivor,  the  estate  would  at  law  have 
reverted  to  the  grantor  or  his  heirs.  The  same  year  this  con- 
veyance was  made,  the  congregation  built  a  meeting  house  on 
the  lot.  In  1806,  Rev.  Alexander  Bullions,  one  of  the  defend- 
ants, was  ordained  and  installed  as  the  pastor  and  minister  of 
the  said  Associate  Congregation  of  Cambridge ;  and  the  bill  al- 
ledges,  u  that  on  such  ordination  and  installation,  one  of  his 
vows  was  answering  affirmatively  the  following  question  :  "Do 
you  engage  to  submit  yourself  willingly  and  humbly  in  the 
spirit  of  meekness  to  the  admonition  of  this  presbytery  as  sub- 
ordinate to  the  Associate  Synod  of  North  America  T  &c.  The 
complainants  alledge,  that  in  or  about  the  year  1784,  "  the  said 
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Associate  Church  of  North  America,  through  the  said  Associate. 
Presbytery  of  Pennsylvania,  adopted  aad  published  a  particular 
statement  of  their  principles,  in  a  book  commonly  called  and 
known  as  "  The  Declaration  and  Testimony  of  the  Associate 
Church  of  North  America."  These  principles  require  every 
member  admitted  to  communion  in  said  Associate  Church  sol* 
emnly  to  declare  and  profess  adherence  to  the  Westminster  con- 
fession of  faith,  the  larger  and  shorter  catechisms,  form  of  Pres- 
byterian church  government  and  directory  for  the  public  wor- 
ship of  God,  as  expounded,  received  and  witnessed  for  in  the 
said  declaration  and  testimony;  and  to  declare  their  solemn 
and  fixed  promise  and  resolution,  through  grace,  to  continue  in 
the  faith  as  exhibited  and  declared  in  said  standard,  add  to  be 
subject  to  the  order  and  discipline  of  the  said  church.  And 
every  officer,  whether  ruling  elder  or  minister,  is  required  by  his 
ordination  vows  to  submit  himself  willingly  and  humbly  to  the 
church  courts  of  the  said  Associate- Church,  to  continue  stea*^ 
fast  in  the  principles  professed  by  the  said  Associate  Church,  Had 
carefully  to  avoid  eVery  divisive  course.  Every  ruling  elder 
promises  in  his  vows,  submission  in  the  Lord  to  his  session ;  and 
every  minister  to  his  presbytery,  as  subordinate  to  the  Associate 
Synod  of  North  America.  That  the  principles  thus  adopted, 
established,  published  and  promulgated,  by  the  said  Associate 
Church,  have  ever  been  and  still  are  the  principles  of  the  faith 
and  practice,  discipline  and  government  of  the  said  Associate 
Church,  and  are  obligatory  upon  every  officer  and  member 
thereof,"  &c 

The  defendants  in  their  answers  admit  the  authority  of  the 
book  above  mentioned,  but  seek  to  escape  the  force  ascribed. to 
it  by  the  complainants,  toy  insisting  that  the  submission,  men* 
tioned  in  the  ordination  vows,  is  a  submission  in  the  Lord?— a 
submission  to  a  presbytery  when  it  acts  uprightly — but,  when 
it  does  not  act  uprightly,  that  it  is  the  duty  of  the  individual  to 
refuse  to  submit,  and  to  contend  against  and  resist  such  ajudff* 
merit ;  and  they  refer  to  said  book  and  pray  that  H  may  be 
taken  as  a  part  of  their  answer.  This  branch  of  the  o«e 
will  be  resumed  hereafter. 
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About  two  yean  after  the  ordination  of  the  Rev.  Dr.  Buffiens, 
Jonathan  French  and  Jane  his  wife,  executed  to  fourteen  per- 
sons a  deed  for  the  same  half  acre  of  land  conveyed  by  him  in 
1786.  The  fourteen  grantees  are  described  in  this  deed  as 
"Trustees  for  the  Associate  Congregation  of  Cambridge,  in  ac- 
cession to  the  principles  presently  maintained  by  the  Associate 
Synod  of  North  America,  and  now  under  the  inspection  of  the 
Associate  Presbytery  of  Cambridge,  belonging  to  the  said  Synod, 
and  whereof  the  Rev.  Alexander  Bullions  is  the  present  pastor." 
Three  of  the  grantees  named  in  this  deed,  were  grantees  in  the 
first  deed  from  French ;  and  the  conveyance  is  to  the  fourteen 
grantees  and  to  their  heirs  and  assigns  forever.  They  took  a 
fee  as  joint  tenants ;  but, u  to  the  intent,  for  the  use,  and  in  trust 
for  the  members  who  then  were,  or  thereafter  might  be,  in  full 
communion  with,  and  should  compose  the  said  Associate  Con- 
gregation of  Cambridge,  in  accession  to  the  principles  then  pres- 
ently maintained  by  the  Associate  Synod  of  North  America,  and. 
then  under  the  inspection  of  the  Associate  Presbytery  of  Cam- 
bridge, belonging  to  the  said  Synod,  and  for  such  persons  as  the 
said  members,  at  any  time  thereafter,  might  elect  and  choose 
from  amongst  themselves  as  trustees,  and  their  successors  in  office 
to  be  elected  and  chosen  as  aforesaid."  The  deposition  of  Pat- 
rick  McGill  shows  that  the  probability  is  that  all  the  grantees 
named  in  the  first  deed  from  French,  are  dead ;  and  unques- 
tionably no  title  at  law  could  now  be  claimed  under  that  deed. 
No  evidence  has  been  given  to  show  whether  any,  and  if  any, 
how  many,  of  the  persons  named  as  grantees  in  the  second  deed 
are  now  living.  If  any  are  yet  living,  they  have  the  legal  title ; 
if  all  are  dead,  then  the  legal  title  is  in  the  heir  at  law  of  the 
survivor,  unless  it  has  been  vested  in  the  corporation,  as  all  the 
parties  seem  to  admit  it  has.  But,  be  the  legal  title  where  it 
may,  the  inquiry  here  is,  to  what  use  or  trust  was  it  conveyed  ? 
The  trust  declared  was  for  the  members  who  were  then,  or 
thereafter  might  be,  in  full  communion  with  and  should  com- 
pose the  Associate  Congregation  of  Cambridge,  in  accession,  <fcc. 
Who  were  then,  or  have  since  become,  such  members  in  full 
communion  ?    What  must  they  have  done  in  order  to  become 
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swch?  They  most,  as  has  been  shown,  among  other  things, 
engage  to  be  subject  to  the  order  and  discipline  of  said  church. 
And  can  any  thing  be  more  reasonable  than  to  hold,  that  when* 
ever  they  refuse  to  be  subject  to  such  order  and  discipline,  they 
cease  to  have  any  right  to  participate  in  the  charity  intended 
for  those  who  would  render  cheerful  obedience  to  such  order 
and  discipline?  The  "congregation?  mentioned  in  the  deed, 
was  understood  to  be  composed  wholly  of  persons  in  full  com* 
munum  ;  and  it  did  not  then,  as  the  term  is  now  generally  un- 
derstood, include  all  those  who  attended  divine  service  in  the 
meeting  house  or  church.  {See  3  R.  S.  207,  4  3,  2d  ed.)  Ac- 
cording to  the  trust  declared  in  this  deed,  no  person  could  be  a. 
cestui  que  trust  unless  be  was  a  member  in  full  comtuutnon 
with  the  Associate  Congregation  of  Cambridge,  in  accession  to 
the  principles  then  presently  maintained  by  the  Synod  of  North 
America,  and  under  the  inspection  of  the  Associate  Presbytery 
of  Cambridge  belonging  to  said  Synod.  The  complainants  pro* 
fesB  to  be  such  members,  and  to  have  iled  their  bill  for  them-: 
selves  and  all  other  members  of  said  "  Congregation,"  who  ad* 
here  to  the  standards  thereof;  and  the  defendants  have  not 
denied  this. 

In  November,  1896,  the  congregation  was  duly  incorporated 
by  the  name  of  "The  Associate  Congregation  of  Cambridge, 
in  the  county  of  Washington,  and  state  of  New-York,  adhering 
to  the  principles  of  the  Associate  Presbytery  of  Pennsylvania 
formerly,  now  the  Associate  Synod  of  North  America."  This 
was  forty-one  years  after  the  first  organisation  of  the  congrega- 
tion, and  eighteen  after  the  ordination  of  Rev.  Dr.  Bullions; 
and  the  congregation  insert  in  their  corporate  name  their  ad- 
hesion to  the  principles  by  which  they  were  governed  at  their 
organization. 

The  members  of  the  congregation  seemed  to  have  lived  and 
prospered  harmoniously  tiH  April,  1838,  when  the  Presbytery 
of  Cambridge  deposed  and  excommunicated  Rev.  Dr.  Bullions, 
That  act  of  the  Presbytery  was,  on  his  appeal,  affirmed  by  tbe 
Associate  Synod  of  North  America.  But,  he,  regarding  the 
sentence  pronounced  by  the  Presbytery,  aod  affirmed  by  thf 
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Synod,  as  unrighteous,  has  disregarded  it,  and  baa  refused  is 
yield  to  die  authority  of  the  ecclesiastical  judicatories,  witfc 
which  he  was  connected ;  and  four-fifths  of  the  members  of  th* 
congregation  agree  with  him  and  prefer  his  ministrations  to 
those  of  any  other  person. 

But  the  complainants,  and  some  other  members  of  the  con* 
gregation,  believing  that  submission  to  the  judgment  of  the 
Presbytery  and  Synod,  is  not  only  essential  to  maintain  order 
Hi  the  church,  but  is  required  by  religion  itself,  still  adhere  to 
the  principles  of  faith,  practice,  discipline  and  government,  as 
set  forth  in  "  the  declaration  and  testimony ;"  and  they,  in  their 
Mil,  after  setting  out  these  principles  of  faith,  practice,  discipline 
and  government,  which  had  been  adopted  by  the  Associate  Con- 
gregation of  Cambridge,  and  after  describing  the  various  items 
of  property,  real  and  personal,  belonging  to  said  congregation, 
afledge,  "  All  of  which  property,  real  and  personal,  was  acquired 
and  accumulated  by  said  Associate  Congregation  of  Cambridger 
and  ever  has  been  and  still  is  held  by  the  trustees  of  said  ceo* 
gregation,  in  trust  for  the  sole  and  only  and  exclusive  purpose 
of  being  devoted  and  appropriated  solely  and  exclusively  to  the 
support  and  maintenance  of  the  preaching  and  teaching  the 
gospel,  and  the  administration  of  divine  ordinances  in  said  As- 
sociate Congregation,  according  to  the  aforesaid  principles  of 
faith,  practice,  discipline  and  government  of  the  said  Associate 
Church  of  North  America,  according  to  which  principles  no 
minister,  who  is  under  sentence  of  excommunication,  can  be 
permitted  to  occupy  the  pulpit,  or  administer  divine  ordinance* 
in  said  Associate  Congregation ;  nor  can  any  member  of  said 
congregation  hear  the  preaching  and  receive  the  administration 
of  divine  ordinances  from  a  minister  under  sentence  of  excom- 
munication, without  violating  the  solemn  vows  which  they  took 
en  themselves  when  they  became  members  of  said  Associate 
Church,"  and  which  they  alledge  "  they  most  conscientiously 
believe  would  be  sinful  in  the  sight  of  God,"  &c 

What  answer  do  the  defendants,  one  and  all,  give  to  these  va- 
rious allegations?  They  reply,  that  "all  the  real  estate  watt 
purchased  lor  a  vafaiabb  coastderation ;  that  oo  part  of  the  ml 
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•state  has  been  granted  or  given  to  said  congregation  upon  con- 
dition that  the  same  should  be  used  or  kepi  in  any  other  man- 
ner than  as  the  trustees  from  time  to  time  might  deem  proper; 
that  all  the  real  estate  has  been  purchased  absolutely  from  time 
to  time,  (except  one  piece,)  without  any  conditions  or  restric- 
tions, as  may  appear  from  the  several  deeds  of  conveyance  to 
said  congregation,  and  without  any  covenant  or  covenants  con- 
fining said  trustees  to  any  condition,  or  claiming  a  reversion  of 
said  real  estate  or  any  part  thereof  to  the  grantors  on  failure  to 
comply  with  any  particular  covenants  or  conditions ;  that  the 
contributions  made  for  erecting  a  brick  church,  edifice  or  meeting 
house,  were  paid  into  the  hands  of  the  trustees  without  any  con* 
dition  or  restriction  imposed  upon  them,  other  than  the  confidence 
of  the  donors  that  the  amount  was  to  be  applied  for  religious 
purposes,  and  for  the  building  of  a  church  for  the  benefit  of  said 
congregation,  in  the  manner  deemed  most  fit  and  proper  by  the 
said  trustees,  and  without  any  express  or  implied  condition  that 
the  trustees  or  congregation  should  remain  subject  to  the  Asso* 
ciate  Presbytery  of  Cambridge  further  than  they  deemed  to  be 
just,  expedient  and  proper;  and  that  all  the  property,  real  and 
personal,  except  as  before  stated  and  insisted,  has  been  and  still 
is  held  by  the  trustees  of  the  congregation  in  trust  for  the  sole 
and  only  and  exclusive  purpose  of  being  devoted  solely  and  ex* 
ciusively  to  the  support  and  maintenance  of  the  preaching  and 
teaching  the  gospel  and  the  administration  of  divine  ordinances, 
in  said  Associate  Congregation,  according  to  the  principles  of 
faith,  practice,  discipline  and  government  of  said  Associate 
Church  of  North  America,  according  to  which  principles  no 
minister  who  is  under  rightful  sentence  of  excommunication 
can  be  permitted  to  occupy  the  pulpit  or  administer  divine  ordi* 
Bailees  in  said  Associate  Congregation ;  but  they  insist  and 
aver,  that  if  any  minister  is  not  righteously  deposed  and  excom- 
municated, or  if  his  congregation  or  a  majority  of  them  believe 
the  same,  he  and  they  have  a  right  to  protest  and  decline  submit* 
'ting  to  said  sentence,  and  to  hold  the  same  null  and  void  until 
k  is  reversed,  and  that  he  has  a  right  to  continue  to  preaoh  as 
n  mtoieter;  that  it  is  the  right  and  duty  of  both  minister  and 
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people  so  to  do ;  that  this  is  a  right  they  derive  from  the  very 
foundation  and  constitution  of  their  church ;  that  the  congre- 
gation possess  the  equal  right  to  attend  upon  the  ministration 
of  such  a  minister  without  being  sinful  in  the  sight  of  God,  as 
they  conscientiously  believe ;  and  that  a  majority  of  the  congre- 
gation has  at  all  times  the  right  to  choose  and  select  their  own 
minister,  and  enjoy  his  preaching  so  long  as  he  does  not  depart 
materially  from  the  standards  of  faith  and  practice  of  said  Asso- 
ciate Churth  in  the  opinion  and  conscientious  belief  of  preacher 
and  hearers,'-  <fcc. 

It  is  evident  that  the  unhappy  controversy  between  these  par* 
ties  has  grown  out  of  the  excommunication  of  the  defendant, 
Rev.  Dr.  Bullions.  He  and  bis  friends  alledge  that  the  sentence 
of  excommunication  was  unrighteous.  Be  it  so ;  be  it  that  it 
was  injudicious  in  a  prudential  point  of  view,  and  that  he  can 
conscientiously  regard  it  as  unrighteous ;  that  does  not  alter 
the  fact  that  he  was  excommunicated  by  a  tribunal  having  au- 
thority to  act  in  the  premises,  and  was  expelled  from  the  Asso- 
ciate Presbytery  of  Cambridge,  and  no  longer  regarded  as  a 
member  of  the  Associate  Synod  of  North  America. 

But,  the  defendants  insist,  that  although  Dr.  Bullions  has 
been  excommunicated  and  cut  off  from  fellowship  with  this 
Presbytery  and  Synod,  he  has  a  right  to  preach,  and  perform  all 
the  duties  of  a  gospel  minister.  It  may  be  admitted,  that  nei- 
ther the  Associate  Presbytery  of  Cambridge,  nor  the  Associate 
Synod  of  North  America,  have  any  power  to  take  from  Dr. 
Bullions  the  right  or  to  exempt  him  from  the  duty  of  preaching. 
Nay  more,  it  may  be  admitted  that  it  is  the  duty  of  men  seek- 
ing the  salvation  of  their  souls,  to  listen  to  his  preaching.  But 
these  admissions  would  not  settle  the  question  in  relation  to  the 
property  in  dispute.  The  most  important  item  of  this  property 
has,  on  the  defendants'  admission,  been  held,  from  July,  1786, 
until  this  controversy,  by  the  trustees  of  the  Associate  Congre- 
gation of  Cambridge,  in  trust  for  the  sole  and  only  and  exclu- 
sive purpose  of  being  devoted  and  appropriated  solely  and 
exclusively  to  the  support  and  maintenance  of  the  preaching 
and  teaching  the  gospel,  and  the  administration  of  divine  ordi- 
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nances  in  the  said  Associate  Congregation,  according  to  the 
aforesaid  principles  of  faith,  practice,  discipline  and  government 
of  said  Associate  Church  of  North  America.  Here  we  have  the 
admission  of  the  defendants,  that  the  property  conveyed  by 
Jonathan  French,  has,  for  more  than  fifty  years,  been  applied 
and  appropriated  to  a  specific  charity*  And  in  addition  to  this 
continued  use,  we  have  the  charity  distinctly  stated  in  the  deed 
of  1810,  for  the  lot  on  which  the  meeting  hoase  stands. 

What  do  the  complainants  ask?  They  ask  that  the  prep* 
erty  shall  continue  to  be  applied  and  appropriated  as  it  was  for 
more  than  fifty  years  before  this  controversy  commenced ;  that 
it  shall  be  applied  and  appropriated  according  to  the  declared 
will  of  the  donors.  How  has  the  property  been  applied  and  ap- 
propriated ?  To  support  and  maintain  the  preaching  and  teach- 
ing of  the  gospel,  and  the  administration  of  divine  ordinance^ 
by  a  minister  in  regular  standing  with  the  Associate  Presbytery 
of  Cambridge,  and  who,  by  the  principles  of  faith,  practice,  di* 
cipline  and  government  of  the  Associate  Synod  of  North  Amer* 
ica,  had  a  right  to  preach  and  administer  ordinances  in  its 
churches.  What  do  the  defendants  ask?  They  ask  for  a 
change;  for  an  application  of  the  funds  to  a  purpose  which  no 
man  who  ever  contributed  a  cent  towards  the  erection  of  the 
church  edifice  or  the  lot  oo  which  it  stands*  anticipated  or 
thought  of;  to  have  the  funds  applied  to  the  support  of  the 
preaching  and  teaching  of  the  gospel,  and  the  administration 
of  divine  ordinances,  by  a  gentleman,  who,  by  the  laws  of  the 
Associate  Presbytery  of  Cambridge  and  of  the  Associate  Synod 
of  North  America,  has  no  more  right  to  appear  in  the  pulpit  of 
this  congregation  of  Cambridge  and  there  administer  ordinances, 
tbaa  any  other  gentleman  in  the  state.  The  complainants  are 
on  the  side  of  older.  They  wish  to  maintain  and  submit  te 
the  laws  to  winch  tbey  vowed  obedience  when  admitted  mem- 
bers in  full  communion  with  the  church.  On  the  other  band, 
die  defendants  insist  that  obedience  to  those  laws  is  a  duty  no 
longer  than  each  man  pleases  to  obey.  This  is  ur  effect  saying, 
dmt  there  is  no  rule  or  law  which  baa  been  adepted  by  the  As- 
sociate Presbytery  of  Cambridge,  or  the  Associate  Synod  of 
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tforth  America,  in  relation  to  discipline  or  government,  which 
has  any  force,  and  that  any  such  rule  or  law,  may  be  disre- 
garded with  impunity.  So  far  as  the  laws  of  the  state  are  con- 
cerned, one  man  has  as  good  a  right  to  preach  as  another ;  and 
every  citizen  has  a  right  to  listen  to  such  preaching  as  he  pleases. 
And  so  every  man  has  a  right  to  give  his  property  to  support 
the  preaching  of  the  gospel  by  any  one,  or  any  class  of  minis- 
ters. And  should  a  donor  appropriate  his  charity  by  will  or  de- 
vise to  support  the  preaching  of  the  gospel  by  excommunicated 
ministers  solely,  no  minister  in  regular  standing  could  have  any 
ttaitn  upon  the  fund  so  appropriated.  And  those  who  choose  to 
listen  to  the  preaching  of  an  excommunicated  minister,  are  en- 
titled, by  the  laws  and  constitution  of  the  state,  to  the  same 
protection  in  (( the  free  enjoyment  of  religious  profession  and 
worship,"  as  those  who  attend  the  preaching  of  an  Episcopal 
bishop,  or  the  most  eminent  doctor  of  divinity  in  the  Presbyte- 
rian church.  The  right  of  the  defendants  to  attend  the  minis- 
trations of  an  excommunicated  minister  is  not  denied.  Neither 
the  legislature  nor  the  courts  have  any  power  to  interfere  with 
them  in  that  particular.  Nor  has  this  court  any  right  to  ques- 
tion the  gifts  and  graces  of  Rev.  Dr.  Bullions,  or  suggest  a  doubt 
as  to  his  right  to  preach  the  gospel  to  every  creature.  But,  the 
question  for  consideration  in  this  tribunal  is,  whether  he  has  a 
tight  to  occupy  the  pulpit  in  the  church  edifice  erected  on  the 
lot  of  land  described  in  the  deed  from  Jonathan  French  and  his 
wife,  in  1810,  against  the  wishes  of  the  complainants,  and  re- 
ceive as  a  compensation,  in  whole  or  in  part,  for  his  services,  the 
rents  paid  for  the  pews  in  that  edifice '/  The  trust  declared 
by  that  deed  had  then  existed  twenty-four  years,  and  is  in  terms 
confined  to  the  members  who  then  were  or  thereafter  might  be 
in  full  communion  with  and  should  compose  the  Associate  Con- 
gregation of  Cambridge,  in  accession  to  the  principles  then  pres- 
ently maintained  by  the  Associate  Synod  of  North  America. 
The  court  has  no  power  to  declare  a  new  trust  or  charity.  All 
ft  can  do,  as  to  the  church  edifice  and  the  lot  on  which  it  stands, 
k  to  ascertain  and  decide  whether  the  complainants  or  the  de- 
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fondants  are  die  persons  described  in  Chat  deed  as  the  benefi- 
ciaries, or  cestui*  que  trust. 

The  defendants  insist,  that  they  are  a  huge  majority  of  the 
persons  who,  pre?ious  to  the  excommunication  of  Rev.  Dr.  Bui* 
lions,  formed  the  Associate  Congregation  of  Cambridge ;  that 
the  trustees  who  were  then  in  office,  and  those  since  elected  by 
the  defendants,  are  the  trustees  of  said  congregation ;  and  that 
the  trustees  have  the  right  to  appropriate  the  funds  and  all  the 
property  which  did  belong  to  the  congregation,  as  the  majority 
of  the  corporators  may  direct.  If  this  claim  can  not  be  main- 
tained, the  defence  must  fail.  There  is  some  reason  to  doubt 
whether  the  title  to  the  lot  on  which  the  church  edifice  stands, 
ever  passed  to  the  trustees  of  the  corporation.  But,  assuming 
that  it  did,  the  trustees  took  it  charged  with  the  same  trust 
which  it  wai  subject  to  in  the  hands  of  the  grantees  named  in 
the  deed  of  1810 ;  and  it  will,  I  believe,  be  difficult  for  any  one 
to  read  that  deed  and  adopt  the  opinion  that  the  rents  and 
profits  may  be  legally  or  equitably  applied  to  support  a  min- 
ister, who,  however  worthy  he  may  be,  has  been  excommuni- 
cated by  the  Associate  Presbytery  of  Cambridge.  The  charity 
is  in  terms  confined  to  members  in  full  communion  with  a  con- 
gregation, in  accession  to  the  principles  then  presently  main- 
tained, by  the  Associate  Synod  of  North  America,  and  then 
under  the  inspection  of  the  Associate  Presbytery  of  Cambridge 
belonging  to  said  Synod.  This  Presbytery,  and  this  Synod, 
still  exist  But  the  defendants  do  not  claim  that  they  compose 
either  the  whole  or  a  part  of  the  Associate  Congregation  of 
Cambridge,  which  is  now  under  the  inspection  of  this  Presby- 
tery, which  belongs  to  this  Synod,  which  Presbytery  and  Syn- 
od existed  when  this  charity  was  declared,  and  still  exist. 
They  do  not,  therefore,  show  themselves  to  be  the  beneficiaries, 
or  cestui*  que  trust  described  in  the  deed,  or  in  any  way  enti- 
tled to  a  participation  in  that  charity. 

Other  parcels  of  land  have  been  conveyed  to  trustees  or  to 
the  corporation,  by  deeds  in  which  the  trust  is  not  so  particu- 
larly specified;  and  in  relation  to  these  there  might  be  moss 
difficulty  in  saying  who  were  the  beneficiaries,  had  it  not  been 
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for  tbe  admission  made  by  all  the  defendants,  that  all  the  prop* 
erty  had  been  held  for  tbe  same  purposes. 

In  the  ease  of  Miller  v.  Gable,  in  error,  (2  Denia,  640,)  Gar* 
diner,  president,  who  gave  the  leading  opinion,  says :  "When 
the  trust  is  declared  in  writing,  and  its  nature  and  extent  clearly 
defined,  tbe  court  has  no  alternative  but  to  carry  it  into  execu- 
tion." This  would  seem  to  be  sufficient  so  far  as  respects  tbe 
lot  on  which  the  church  edifice  stands.  In  the  same  case,  Bar* 
low,  senator,  says :  "  When  property  is  in  terms  conveyed  upon 
trust  to  support  a  particular  form  of  worship,  or  to  provide  for 
the  teaching  of  the  doctrines  of  a  particular  denomination  of 
Christians,  tbe  court  of  chancery  will  enforce  such  trust  and  pre* 
vent  a  perversion  of  the  property  to  other  purposes."  And  Oar- 
diner,  president,  at  pages  546  and  647,  says :  "  Again,  if  we  are 
to  assume  that  a  German  Reformed  Church  implies  subordi- 
nation to  the  Dutch  Reformed  Church,  under  the  government  of 
a  consistory,  classis  and  synod,  because  this  church  was  in  that 
connection  in  1763,  then  it  is  a  part  of  the  trust,  that  such  gov- 
ernment shall  be  adhered  to  in  all  its  parts  as  it  then  existed." 
In  the  case  now  under  consideration,  subordination  to  the  Asso- 
ciate Presbytery  of  Cambridge  and  the  Associate  Synod  of  North 
America,  is  in  terms  made  a  part  of  the  trust ;  and  if  the  defend- 
ants can  not  conscientiously  submit  to  the  discipline  and  gov- 
ernment of  the  said  Presbytery  and  Synod,  it  would  seem  most 
reasonable  that  they  should  not  claim  to  participate  in  the  ben- 
efits of  a  charity  which  was  intended  for  the  exclusive  benefit 
of  those  whose  consciences  will  allow  them  to  submit  to  such 
discipline  and  government.  At  page  648  of  the  case  above 
cited,  Gardiner,  president,  says,  in  relation  to  grants  made  to 
churches  in  general  terms :  "  In  those  cases,  the  corporate  or 
denominational  name,  in  connection  with  the  contemporaneous 
acts  of  the  corporators,  may  be  a  sufficient  guide  as  to  the  na- 
ture of  the  trust  in  respect  to  doctrines  esteemed  fundamental.9 
May  not  the  same  species  of  evidence  be  resorted  to  for  showing 
what  form  of  discipline  and  government  the  charity  was  in- 
tended to  encourage?  In  this  case,  as  has  been  shown,  the 
corporate  name  refers  to  the  principles  by  which  the  corporal*!* 
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were  to  be  governed,  and  the  beneficiaries  in  each  of  the  con- 
veyances are  described  as  in  accession,  or  as  adhering  to  the 
principles  of  the  said  presbytery  and  synod  These  circum- 
stances, in  connection  with  the  admissions  of  the  defendants 
above  mentioned,  as  to  the  trust  for  which  all  the  property  has 
ever  been  held,  leave  no  ground  for  holding  that  a  part  of  the 
property  is  held  for  one  trust  and  a  part  for  another. 

Should  a  religious  congregation  be  incorporated,  and  convey- 
ances made  to  it  without  any  declarations  of  trust,  the  rule  in* 
sisted  on  by  the  defendants  would  apply,  to  wit,  that  a  majority 
of  the  corporators  or  trustees  would  have  a  right  to  apply  the 
property  to  such  religious  purposes  as  they  deemed  proper,  un- 
less it  should  be  so  long  used  for  a  specific  purpose  as  to  furnish 
evidence  that  it  was  originally  dedicated  to  that  purpose.  But,  in 
this  case,  the  trust  is  so  clearly  and  fully  established,  that  neither 
a  majority  of  the  corporators,  nor  the  trustees,  have  a  right  to  di- 
vert the  fund  from  the  object  to  which  it  was  originally  dedi- 
cated, and  has  been  so  long  applied. 

Upon  the  question  whether  the  sentence  of  excommunication 
against  the  Rev.  Dr.  Bullions  was  void,  I  shall  only  refer  to  the 
opinion  of  the  vice  chancellor.  Whether  the  proceedings  against 
him  were  marked  with  all  that  kindness  and  brotherly  affection 
which  ought  to  characterize  a  Christian  judicatory  when  dealing 
with  an  erring  brother,  and  whom  they  ought,  if  possible,  con- 
sistently with  the  glory  of  their  Master,  to  forgive  "  seventy  times 
seven,"  is  not  for  this  court  to  determine.  It  is  enough,  so  tar 
as  the  duties  of  this  tribunal  are  concerned,  to  say  that  be  and 
the  other  defendants  are  no  longer  the  beneficiaries  described  til 
the  habendum  in  the  last  deed  given  by  Jonathan  French,  and 
are  not  now  among  the  cestui*  que  trust  for  whom  the  whole 
property  has  uniformly  been  held. 

The  decree  of  the  vice  chancellor  must  be  affirmed,  except 
that  part  of  it  in  relation  to  the  removal  of  the  defendant  trus- 
tees. Instead  of  a  decree  removing  them  from  office,  they  must 
be  decreed  to  deliver  over  the  property  which  was  in  their  hands 
as  trustees  when  the  bill  was  filed,  and  to  account  for  the  in* 
tome  thereof  to  such  trustees  as  have  been  or  shall  be  chosen 
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by  the  complainants  and  other  members  of  the  Congregation  of 
Cambridge,  as  subordinate  to  the  Associate  Synod  of  North 
America. 

Decree  restraining  the  defendants  from  using  the  temporali- 
ties of  the  corporation,  for  the  support  of  Dr.  Bullions'  ministry, 
as  long  as  he  is  under  sentence  of  deprivation.  All  the  other 
portions  of  the  decree  which  were  appealed  from,  reversed ; 
without  costs  to  either  party  as  against  the  other,  upon  the 
appeal. 


Clinton  General  Term,  July,  1860.     WiUard,  Hand)  and 
Cody,  Justices. 

Hyde  and  others  vs.  Paige. 

Where  a  penon  purchases  goods  as  agent  for  another!  and  the  vendor,  with  fall 
knowledge  of  the  agency,  takes  the  note  of  the  agent,  for  the  purchase  money, 
and  relies  upon  bis  credit,  he  can  not  afterwards  resort  to  the  principal. 

Appeal  from  the  Washington  county  court.  Paige  sued  the 
Hydes  before  a  justice,  in  assumpsit  for  grain,  goods,  &c.  sold. 
The  defendants  pleaded  the  general  issue.  The  suit  was  com- 
menced in  February,  1847.  A  judgment  was  rendered  in  favor 
of  the  plaintiff,  which  was  removed  to  the  county  court  of  Wash- 
ington county,  and  that  court  reversed  the  judgment  of  the  jus- 
tice on  the  ground  that  the  plaintiff  had  taken  the  note  of  one 
Moulton,  the  defendants'  agent,  in  payment  for  the  goods,  and 
relied  upon  that  alone.  All  the  facts  necessary  to  understand 
the  case  will  appear  in  the  opinion  of  the  court. 

By  the  Court)  Hand,  J.  I  think  the  only  point  in  the  case 
is,  whether  Paige,  the  plaintiff  below,  can  call  upon  the  defend- 
ants below,  after  taking  Moulton's  note  for  the  price  of  the  goods 
■bid.    Moulton  testified  that  he  bought  the  hay  of  the  plaintiff 
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for  the  defendants,  in  1839  or  1840,  and  gave  his  own  note  for 
the  amount,  which  he  had  never  paid,  and  that  he  was  insol- 
vent The  plaintiff  wanted  Moulton's  note,  who  declined  at 
first  to  give  it,  saying  the  hay  was  for  Hyde,  for  whom  he  was 
purchasing  it.  But  the  plaintiff  insisted  upon  Moulton's  own 
note,  which  he  finally  gave.  The  note  was  payable  on  demand, 
and  there  was  no  PJ^^^t  **  bad  been  given  up.  Moulton 
was  the  only  witnei^^^^Vand  it  is  impossible  not  to  see  that 
the  plaintiff  relied  emMyupon  Moulton  to  pay  for  the  bay. 

Where  a  vendor  sells  goods  to  an  agent,  and  with  full  knowl- 
edge of  the  agency,  takes  the  note  of  the  agent,  for  the  purchase 
money,  and  relies  upon  his  credit,  he  can  not  resort  to  the  prin- 
cipal. (Beebee  v.  Robert,  12  Wend.  417.  Pentz  v.  Stanton, 
10  Id.  275.  Patterson  v.  Gandasequi,  15  East,  62.  Emly  v. 
Lye,  Id.  7.  Addison  v.  Oandasequi,  4  Taunt.  574.  And  see 
Waydell  v.  Luer,  3  Denio,  410.)  It  clearly  appears  that  this 
was  done  in  this  case.  Six  or  seven  years  have  elapsed,  and 
the  agent  has  failed  in  business,  and  now  the  vendor  attempts 
to  collect  the  debt  of  the  principal.     This  he  can  not  do. 

It  is  said  this  was  a  question  of  fact  for  the  justice,  and  that 
his  finding  is  conclusive.  But  there  is  no  conflict  of  evidence. 
The  only  witness  in  the  cause  was  called  by  the  plaintiff,  and 
he  is  clear,  distinct  and  unequivocal  in  his  relation  of  this  por- 
tion of  the  transaction. 

There  being  no  dispute  about  what  the  witness  testified,  nor 
any  ambiguity  or  doubt  as  to  the  meaning  of  his  language,  the 
facts  are  undisputed,  and  the  effect  of  his  testimony  becomes 
matter  of  law. 

The  judgment  of  the  county  court  must  be  affirmed. 
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Thompson,  Treasurer  of  the  City  of  Schenectady,  vs.  Scher- 

MERHORN. 


The  common  council  of  the  city  of  Schenectady  was  authorised  by  ah  act  of  the 
legislature  to  make  by-laws  and  ordinances^sflttW  any  street  or  lane  in  the 
city  to  be  pitched,  levelled,  paved,  Ac.  witl^^^^^^te  and  in  such  manner  aa 
they  might  prescribe,  under  the  superintenaa^^^^Brection  of  the  city  super- 
intendent   And  in  case  the  owners  or  occupamRFany  houses  or  lots  in  any 

.  inch  streets,  Ac.  should  neglect  or  refuse  to  comply  with  the  requisition*  of  any 
such  by-laws  or  ordinances,  the  common  council  was  authorised  to  cause  so 
much  of  the  said  streets,  Ac.  in  front  of  the  said  houses  or  lots,  to  be  conformed 
to  suck  by-laws  or  ordinances,  and  upon  the  allowance  and  payment  by  the 
common  council  of  the  expenses  incurred  in  conforming  the  same  to  such  by- 
laws, Ac.  the  common  council  was  authorized  to  sue  for  and  recover  from  such 
owner  or  occupant,  in  the  name  of  the  treasurer  of  the  city,  the  amount  of  such 
expenses,  Ac.  The  common  council  made  a  by-law  ordering  the  owners  or 
occupants  of  any  house,  building  or  lot  adjoining  the  east  part  of  State-street, 
by  the  90th  day  of  June  thereafter,  to  cause  that  part  of  the  street  in  front  of 
their  buildings  and  lots  to  be  pitched,  levelled  and  paved  to  the  centre  of  the 
street,  and  the  side  walks  to  be  pitched,  levelled  and  flagged,  at  their  own  ex- 
pense, in  suck  manner  as  the  city  superintendent,  under  the  direction  of  the  com- 
mittee on  roads  of  the  common  council,  should  direct  and  require.  But  they  made 
no  by-law  prescribing  Ike  manner  in  which  the  street  should  be  pitched,  Ac.  or 
the  side  walks  pitched,  levelled  or  flagged.  In  an  action  by  the  treasurer  of  the 
city,  against  the  owner  of  a  lot  on  State-street,  to  recover  the  amount  of  the 
expenses  of  improving  such  street,  it  was  held  that  under  the  act  of  the  legisla- 
ture the  members  of  the  common  council  were  bound  to  exercise  their  judgment 
as  to  the  manner  in  which  the  streets  and  side  walks  were  to  be  pitched,  lev- 
elled, Ac.  and  that  the  powers  which  the  legislature  had  authorized  them  to 
exercise  they  could  not  delegate  to  a  committee,  or  to  the  city  superintendent 

Held  also,  that  before  the  common  council  could  proceed  to  improve  a  street,  un- 
der and  by  virtue  of  the  statute,  they  were  bound  to  pass  a  by-law  or  ordinance 
prescribing  the  manner  in  which  it  was  to  be  pitched,  levelled,  or  paved. 

Held  fwrtker)  that  the  by-law  or  ordinance  which  was  passed  by  the  common 
council,  was  not  such  an  one  as  the  owners  or  occupants  of  lots  were  bound  to 
obey,  and  that  the  action  in  the  name  of  the  treasurer  of  the  city,  against  the 
defendant,  to  recover  the  expenses  of  improving  the  street  opposite  his  lot  could 
not  be  maintained. 

Motion  to  set  aside  report  of  a  referee.  The  action  was 
commenced  in  November,  1846,  to  recover  from  the  defendant, 
for  the  benefit  of  the  city  of  Schenectady,  about  $820  which 
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had  bees  expended  by  the  city  in  pitching,  levelling,  paving  and 
flagging  Slate-street  and  the  side  walks  thereof  in  the  said  city 
to  the  centre  of  the  said  street  in  front  of  the  real  estate  of  the 
defendant.  The  declaration  set  forth  an  act  of  the  legislature 
entitled  "An  act  relative  to  the  city  of  Schenectady,"  passed  on 
the  39th  day  of  April,  1833,  by  the  34th  section  of  which  the 
common  council  of  the  pty  was  authorized  from  time  to  time  to 
make  and  establisl K HJHhI a  and  ordinances  directing  any  of  the 
streets  and  lanes  of  entity  to  be  pitched,  levelled,  paved,  flag- 
ged, <fcc.  It  also  alledged  that  on  the  3d  of  October,  1843,  the 
common  council  passed  a  by-Jaw  or  ordinance  in  these  words : 

"Sec.  1.  The  owners  or  occupants  of  any  bouse,  building,  or 
lot  or  lots  of  ground  fronting  that  part  of  State-street  lying  be- 
tween the  western  termination  of  the  Albany  turnpike  and  a 
etraight  line  across  State-street,  from  the  west  side  of  a  lane 
leading  from  State-street  to  I.  M.  Schermerhorn's  plaster  null, 
are  required  by  the  20th  day  of  June  next,  to  cause  that  part  of 
the  said  street  above  designated,  in  front  of  their  respective 
buildings  and  lots,  to  be  pitched,  levelled  and  paved  to  the  cen- 
tre of  the  said  street,  at  their  own  expense,  in  such  manner  as 
the  city  superintendent,  under  the  direction  of  the  committee  on 
roads  of  the  common  council  shall  direct  and  require. 

i  2.  The  owners  or  occupants  of  any  such  house,  building,  lot 
or  lots  of  ground  fronting  that  part  of  State-street  specified  hi 
the  first  section  of  this  act,  are  required  by  the  said  20th  day  of 
June  next,  to  cause  the  side  walks  opposite  their  respective 
buildings  or  lots,  to  be  pitched,  levelled  and  flagged,  at  their 
own  expense,  in  such  manner  as  the  city  superintendent,  under 
the  direction  of  the  committee  on  roads  of  the  common  council, 
shall  direct  and  require. 

1 3.  Any  and  every  of  the  said  owners  or  occupants  who  shall 
neglect  or  refuse  to  conform  the  street  or  side  walk  in  front  of 
their  houses,  buildings  or  lots,  to  the  requisitions  of  this  ordi- 
nance within  the  time  above  limited  for  the  purpose,  shall  forfeit 
and  pay  the  sum  of  ten  dollars,  and  in  case  of  such  neglect  or 
refusal  on  the  part  of  such  owner  or  occupant,  it  shall  be  the  doty 
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of  the  said  superintendent  without  delay  to  cause  the  street  or  side 
walk  opposite  to  the  house,  building  or  lot  of  any  such  owner  or 
occupant  so  neglecting  or  refusing  as  aforesaid,  to  be  conformed 
to  the  requisitions  of  this  ordinance,  and  the  expense  to  be  in- 
curred thereby  shall  be  borne  by  such  owner  or  occupant,  and 
shall  be  certified  by  the  said  superintendent  to  the  common 
council,  and  recovered  from  such  owner  or  occupant  in  the  name 
of  the  treasurer  of  said  city,  for  the  use  and  benefit  of  said  city." 

The  declaration  also  alledged  that  on  the  8th  of  May,  1846, 
the  common  council  passed  the  following  ordinance  or  by-law : 

"  Resolved,  That  unless  the  owners  or  occupants  of  any  house, 
building,  lot  or  lots  of  ground  fronting  that  part  of  State-street 
lying  between  the  western  termination  of  the  Albany  turnpike 
and  a  straight  line  across  State-street,  from  the  west  side  of  a 
lane  leading  from  State-street  to  I.  M.  Schermerhorn's  plaster 
mill,  comply  with  the  law  or  ordinance  passed  the  3d  of  Octo- 
ber, 1843,  directing  the  paving  of  the  east  end  of  State-street 
and  curbing  and  flagging  the,  side  walks  by  the  20th  of  May 
inst.  that  the  superintendent  of  streets  under  the  direction  of  the 
committee  on  roads,  be  directed  forthwith  to  do  such  paving, 
curbing  and  flagging." 

The  plaintiff  averred  that  the  defendant  had  notice  of  these 
ordinances ;  that  at  the  time  when  they  were  passed,  the  de- 
fendant owned  and  occupied  property  on  State-street.  The 
declaration  then  set  forth  the  several  proceedings  which  were 
had  in  making  the  improvement  in  question,  under  and  by  vir- 
tue of  the  act  of  the  legislature  and  the  above  ordinances,  and 
the  payment  by  the  city  of  the  expense  incurred  in  improving 
the  street  opposite  the  defendant's  land,  and  alledged  notice  to 
him  of  the  amount,  and  a  promise  by  him  to  pay  it  The  dec- 
laration also  contained  the  common  money  counts.  The  de- 
fendant demurred  to  both  counts  of  the  declaration,  and  the 
plaintiff  joined  in  demurrer.  The  cause  was  referred,  and  the 
referee,  in  May,  1849,  made  a  report  in  favor  of  the  defendant. 
The  plaintiff  made  a  case,  on  which  he  moved  to  set  aside  the 
report. 
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&  A.  Daggett,  for  the  plaintiff. 

M.  8.  Newton,  for  the  defendant. 

By  the  Court,  Cady,  J.  The  case  made  by  the  plaintiff  has 
in  no  respeet  been  contradicted  by  the  defendant,  and  nuttt 
therefore  be  taken  as  true.  It  is  claimed  on  the  part  of  the 
plaintiff,  that  the  defendant  has  been  made  liable  to  pay  the 
expenses  in  question  according  to  the  34th  section  of  an  act 
relative  to  the  city  of  Schenectady,  passed  on  the  99th  day  of 
April,  1833.  That  section  authorizes  the  common  council  of 
the  city  from  time  to  time  to  make  and  establish  by-laws  and 
ordinances  ordering  and  directing  any  of  the  streets  and  lanes 
in  the  said  city,  or  any  parts  of  them  to  be  pitched,  levelled, 
paved,  flagged,  Macadamized,  or  covered  with  broken  stone, 
gravel  or  sand,  &c.  within  such  time  and  in  such  manner  as 
they  may  prescribe — under  the  superintendance  and  direction 
of  the  city  superintendent ;  and  in  case  the  owners  or  occupants 
of  any  houses  or  lots  in  any  such  streets  or  lanes  shall  neglect 
or  refuse  to  comply  with  the  requisitions  of  any  such  by-laws  or 
ordinances,  it  shall  and  may  be  lawful  for  the  said  common 
council  to  cause  so  much  of  the  said  streets  or  lanes  in  front  of  the 
said  houses  or  lots  of  the  person  or  persons  so  neglecting  or  refusing, 
to  be  conformed  to  such  by-laws  or  ordinances,  under  the  direc- 
tion of  the  said  superintendent ;  and  upon  the  production  by  the 
said  superintendent,  to  the  said  common  council,  of  an  account 
certified  under  his  oath  of  office,  of  the  expenses  incurred  tn 
conforming  the  same  to  such  by-laws  or  ordinances,  and  the 
allowance  and  payment  thereof  by  the  said  common  council,  it 
shall  and  may  be  lawful  for  them  to  sue  for  and  recover  froip  s 
such  owners  or  occupants,  or  their  legal  representatives,  in  the 
name  of  the  treasurer  of  the  said  city,  the  amount  of  such  ex- 
penses, with  interest  and  costs,  in  any  court  having  cognizance 
thereof,  dec. 

Has  the  common  council  made  any  by-law  which  the  defend- 
ant was  bound  to  obey  1  The  common  council  was  authorized 
to  make  by-laws  and  ordinances  ordering  any  street  or  lane  in 
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tbe  city  to  be  pitched,  levelled,  paved,  dws.  within  mmA  time  and 
in  such  manner  as  they  may  prescribe — under  the  superintend- 
ance  and  direction  of  the  superintendent  They  have  made  no 
such  by-law.  They  made  a  by-law  ordering  tbe  owners  or  oc- 
cupants of  any  house,  building  or  lot  adjoining  the  east  part  of 
State-street  by  the  20th  of  June  thereafter  to  cause  that  part  of  the 
street  in  front  of  their  buildings  and  lots  to  be  pitched,  levelled  and 
paved  to  tbe  centre  of  the  street,  and  the  side  walks  to  be  pitched, 
levelled  and  flagged  at  their  own  expense,  in  such  manner  as 
the  city  superintendent  under  the  committee  on  roads  of  the 
common  council  should  direct  and  require.  But  they  have 
made  no  by-law  prescribing  ike  manner  in  which  the  street 
should  be  pitched,  levelled  and  paved,  or  the  side  walks  be 
pitched,  levelled  and  flagged.  Tbe  by-law  does  not  show  bow 
wide  the  side  walk  is  to  be ;  whether  one  foot  or  ten  feet — or 
which  way  it  is  to  be  pitched — from  or  towards  the  street ;  or 
whether  the  street  is  to  be  arched  or  depressed  in  tbe  centre ;  or 
whether  there  were  any  and  what  gutters  on  each  side  of  the 
street,  or  whether  the  street  and  aide  walks  are  to  be  level  from 
one  end  to  the  other ;  or  whether  the  east  or  west  end  is  to  be 
lower  than  the  other ;  or  what  descent  or  ascent  by  the  yard  or 
rod  is  to  be  in  the  street  or  side  walk.  By  the  by-law  all  these 
important  and  material  matters  are  left  to  tbe  discretion  of  the 
superintendent  and  tbe  direction  of  the  committee  on  roada,  of 
the  common  council. 

No  man  on  reading  the  by-law  could  tell  io  what  manner 
the  side  walk  and  street  were  to  be  pitched,  levelled!  paved  or 
flagged.  The  owner  of  a  lot  would  have  to  go  to  tbe  city  su* 
perintendent  and  ask  him  how  wide  are  the  side  walks  to  be  ? 
which  way  are  they  to  be  pitched,  to  or  from  tbe  streets?  am 
they  to  be  made  level  from  one  end  to  the  other — or  is  one  eqd 
to  be  higher,  and  how  much  higher,  than  the  other?  where  ia 
to  be  the  gutter,  in  the  centre  or  tbe  side  of  the  street  ?  The 
by-law  should  furnish  an  answer  to  all  of  these  questions.  These 
are  matters  upon  which  the  members  of  tbe  common  council 
should  exercise  their  judgment.  They  are  to  judge  how  the 
streets  and  aide  walks  are  to  be  pitched*  levelled,  and  paved  of 
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fagged;  and  powers  which  the  legislature  have  authorised 
thetn  to  exercise  they  cannot  delegate  to  a  committee,  or  to  the 
city  superintendent. 

That  the  by  law  mint  prescribe  the  manner  in  which  the 
work  is  to  be  done  is  further  shown  by  other  provisions  can- 
tamed  in  the  84th  section  :  u  If  the  owners  or  occupants  of  any 
houses  or  lots  in  any  such  street  or  lanes  shall  refuse  or  neglect 
to  comply  with  the  requisitions  of  any  such  by-law  or  ordinance, 
it  shall  and  may  be  lawful  for  the  said  common  council  to  cause 
so  much  of  the  said  streets  or  lanes  in  front  of  the  houses  or  lots 
of  the  person  or  persons  so  neglecting  or  refusing,  to  be  conformed 
to  such  by-laws  or  ordinances,  under  the  directions  of  the  said 
superintendent,"  &c.  The  superintendent  has  nothing  to  do 
but  to  see  that  the  work  be  done  in  the  manner  prescribed  by 
the  by-law  or  ordinance. 

In  this  case  the  by-law  did  not  prescribe  the  manner  in  which 
the  street  and  side  walk  were  to  be  pitched,  levelled,  paved  or 
lagged.  All  the  information  the  law  gave  the  defendant  was 
that  the  street  was  to  be  pitched,  levelled  and  paved,  and  the 
side  walk  pitched,  levelled  and  flagged.  One  owner,  opposite 
bis  lot,  might  wish  to  have  a  side  walk  six  feet,  another  ten  feet 
wide  and  obedience  to  the  law  would  require  no  uniformity  in 
the  width  of  the  side  walk  opposite  to  the  lots  of  different  owners. 

No  man  on  reading  the  by-law  would  be  informed  that  curb 
stones  were  to  be  used ;  or  that  there  were  to  be  cross-walks; 
or  that  the  street  or  side  walks  were  to  be  covered  with  brick* 
Yet  more  than  one-eighth  of  the  sum  claimed  from  the  defend- 
ant was  for  cross-walks,  curb  stone  and  brick,  which  were  not 
prescribed  in  the  by-law. 

Could  it  be  said  in  this  ease  that  the  side  walk  was  not  con- 
formed to  the  by-law,  because  there  were  no  curb  stones  on  one 
side  of  it — or  because  it  was  not  covered  with  brick? 

By  the  34th  section  of  the  act  of  1833,  when  the  street  m  the 
front  of  a  vacant  lot  has  been  conformed  to  any  by-law  or  ordi- 
nance by  and  at  the  expense  of  the  common  council,  in  conse- 
quence of  the  neglect  or  refusal  of  the  owner  of  such  lots  to 
comply  with  the  requisitions  of  the  by-law  or  ordinance)  the 
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common  council  may  cause  the  lots  to  be  sold.  The  power  is 
given  to  the  common  council  to  sell  such  lots ;  the  power  is  not 
given  to  sell  because  the  owner  of  the  lot  has  neglected  or  re- 
fused to  obey  the  orders  of  the  city  superintendent 

I  am  of  opinion  that  the  by-law  set  out  in  the  declaration 
and  given  in  evidence  was  not  one  which  the  defendant  was 
bound  to  obey ;  that  the  plaintiff  showed  no  right  to  recover 
upon  any  count  in  the  declaration  ;  and  consequently  that  the 
motion  to  set  aside  the  report  of  the  referee  should  be  denied. 


Same  Term.    Be/ore  the  same  Justices. 

Bristol  vs.  The  Rensselaer  and  Saratoga  Railroad 

Company. 

By  the  code  a  plaintiff  mutt,  in  his  complaint,  state  the  mots  constituting  his  eaves 
of  action.  He  is  not  at  liberty  to  make  out  his  case  by  proving  facto  not  al- 
ledged in  his  complaint. 

Where  the  plaintiff,  in  an  action  against  a  railroad  company,  to  recover  damages 
for  the  non-delivery  of  goods  intrusted  to  them,  does  not  alledge  in  his  com- 
plaint that  the  defendants  were  common  carriers,  they  can  not  be  held  respon- 
sible in  that  character. 

If  the  complaint,  in  such  a  case,  does  not  alledge  that  the  defendants  received, 
or  were  to  receive,  a  compensation  for  carrying  and  delivering  the  goods,  their 
agreement  will  be  regarded  as  made  without  consideration. 

If  the  defendants  were  to  receive  a  reward  for  carrying  and  delivering  the  goods, 
that  ought  to  be  alledged  as  one  of  the  facts  constituting  the  plaintiff's  cause 
of  action.    If  not  alledged,  that  fact  can  not  regularly  be  proved. 

Where  a  trunk  and  bundle  of  goods  were  delivered  to  the  agent  of  a  railroad  com- 
pany at  B.,  labelled  "  L.  W.  B.t  care  of  S.  U.  Troy,"  no  direction  being  given 
to  the  agent,  except  by  the  labels ;  Held,  that  the  acceptance  of  the  goods  by 
the  railroad  company,  implied  a  promise  on  their  part  that  they  would  carry 
the  goods  to  Troy  and  deliver  them  to  U. ;  and  that  a  delivery  thereof  to  U. 
was  a  full  performance  of  their  contract,  whatever  might  become  of  the  goods 
afterwards.  And  this,  notwithstanding  the  goods  delivered  to  U.  were  received 
and  taken  charge  of  by  him  aa  the  agent  of  the  company. 

Motion  to  set  aside  report  of  referee.    This  was  an  action 
against  the  defendants,  as  common  carriers,  for  the  non-delivery 
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of  goods.  The  plaintiff*  alledged,  in  his  complaint,  that  on  the 
9th  day  of  January,  1849,  at  Ballston  Spa,  in  the  county  of  Sar- 
atoga, the  defendants  promised  and  agreed  to  carry  and  deliver 
a  quantity  of  dry  goods,  of  the  value  of  one  hundred  and  three 
dollars  and  twenty-nine  cents,  the  property  of  the  plaintiff,  from 
Ballston  Spa  to  the  city  of  Troy,  in  the  county  of  Rensselaer ; 
that  the  goods  were  received  and  entered  in  the  freight  book  of 
the  defendants  at  Ballston  Spa,  on  the  said  day,  but  the  defend- 
ants never  carried  and  delivered  the  said  goods  as  aforesaid,  but 
retained  them  to  their  own  use  contrary  to  law,"  &c.  The  de- 
fendants put  in  an  answer  denying  that  they  promised  to  con- 
vey and  deliver  the  goods  in  question  from  Ballston  to  Troy,  or 
that  the  same  were  received  and  entered  in  the  freight  books  of 
the  company.  They  also  averred  that  they  did  carry  and  de- 
liver all  the  goods  by  them  agreed  to  be  carried  and  delivered, 
or  deposited  with  them  for  that  purpose,  agreeably  to  their  con- 
tract and  directions  received.  And  that  if  they  were  not  so 
carried  and  delivered,  the  default  occurred  from  the  negligence  of 
the  plaintiff  and  not  from  any  want  of  care  or  diligence  on  the 
part  of  the  defendants.  And  they  denied  the  conversion  of  the 
goods.  The  cause  was  referred  to  a  referee,  who  reported  in 
favor  of  the  plaintiff,  for  $103,29,  the  amount  claimed.  The 
defendants,  upon  a  case,  moved  to  set  aside  the  report 

Geo.  G.  Scott,  for  the  plaintiff. 

W.  A.  Beach,  for  the  defendants. 

By  the  Court,  Cady,  J.  By  the  code  the  plaintiff  must,  in 
his  complaint,  state  the  facts  constituting  his  cause  of  action. 
He  is  not  at  liberty  to  make  out  his  cause  of  action  by  proving 
facts  not  alledged  in  his  complaint.  In  this  case  the  plaintiff 
has  not  alledged  that  the  defendants  were  common  carriers,  and 
they  are  not  in  this  action  to  be  held  responsible  in  that  charac- 
ter. He  has  not  alledged  that  the  defendants  did  receive,  or 
were  to  receive,  any  compensation  for  carrying  and  delivering 
the  goods  at  Troy.  The  defendants'  agreement,  therefore,  is 
to  be  regarded  as  made  without  consideration.    If  the  defend- 
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ants  were  to  receive  a  reward  for  carrying  and  delivering  the 
goods,  that  ought  to  have  been  alledged  as  one  of  the  facts  coil* 
stituting  the  plaintiff's  cause  of  action*  Not  having  alledged 
that  fact,  it  could  not  regularly  be  proved. 

If  a  demand  of  the  goods  was  necessary  to  show  the  plaintiff's 
right  of  action,  it  ought  to  have  been  alledged  in  the  complaint 
The  facts  alledged  are  that  the  goods  were  received  by  the 
defendants  and  entered  in  their  freight  book ;  that  they  prom- 
ised to  carry  the  goods  from  Ballston  to  Troy,  and  deliver  them 
there.  The  defendants,  in  their  answer,  among  other  things, 
say  that  they  did  carry  and  deliver  all  goods  by  them  agreed  to 
be  carried  and  delivered,  or  deposited  with  them  for  that  pur* 
pose,  agreeably  to  the  contract  and  directions  received.  What 
was  the  contract  as  proved  ?  Lebbeus  Booth,  the  agent  of  the 
defendants,  proved  that  the  trunk  and  bundle  of  goods  for  which 
the  plaintiff  sought  to  recover,  were  delivered  to  him  as  the  agent 
of  the  defendants,  labelled  "  L.  W.  Bristol,  care  of  S.  Underbill, 
Troy ;"  that  there  were  no  directions  given  to  him,  except  by 
the  labels — the  labels  were  sent  with  the  goods.  The  directions 
given  by  the  plaintiff  were  "  carry  the  goods  to  Troy  and  deliver 
them  to  S.  Underbill" — and  as  the  defendants  accepted  the 
goods,  the  implied  promise  on  their  part  was  "  that  they  would 
carry  the  goods  to  Troy  and  deliver  them  to  S.  Underbill."  Thai 
was  their  contract.    Did  they  perform  it  ? 

S.  Underbill  was  sworn  as  a  witness  on  the  part  of  the  de- 
fendants, and  testified  that  the  goods  were  brought  to  Troy  and 
delivered  to  him.  This  appears  to  me  to  be  a  full  performance 
by  the  defendants  of  their  contract.  No  matter  what  became 
of  the  goods  afterwards ;  the  defendants  had  performed  their 
contract,  and  could  not  afterwards  be  made  liable  on  iL 

The  learned  referee  reported  in  favor  of  the  plaintiff,  upon  the 
ground,  that  the  goods  delivered  to  S.  Underbill  were  received 
and  taken  charge  of  by  him  as  the  agent  of  the  defendants.  Sup* 
pose  that  be  so ;  Tiow  does  it  tend  to  show  that  the  defendants 
did  not  perform  their  contract  ?  If  the  plaintiff  chose  to  select 
as  his  consignee  an  agent  of  the  defendants,  a  delivery  to  such 
consignee  is  as  perfect  a  performance  of  the  contract  as  if  he 
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was  an  entire  stranger  to  the  defendants.  Suppose  the  goods 
had  been  consigned  to  the  president  of  the  company,  and  deliv- 
ered to  him,  would  not  the  company  have  performed  their  con- 
tract ?  Or  suppose  the  contract  of  the  defendants  had  been  that 
they  would  carry  the  goods  from  Ballston  Spa  and  put  them  in 
their  warehoure  at  Troy,  and  they  had  done  so ;  their  contract 
would  have  been  performed,  and  they  could  not  have  been  made 
liable  on  it.  So  in  this  case,  the  defendants  having  performed 
their  contract,  no  action  can  be  maintained  against  them  on  it 
If  they  are  liable  at  all  it  must  be  in  some  other  way. 

I  am  therefore  of  opinion  that  the  report  ought  to  be  set  aside, 
and  that  the  cause  be  re-heard  before  the  same  referee,  and  that 
the  costs  abide  the  event  of  the  suit. 

Ordered  accordingly. 


Same  Term.     Cody,  Paige,  WUlard,  and  Band,  Justices. 

The  President,  Directors  and  Company  of  the  Wa- 
terford  and  whitehall  turnpike  vs.  the  people. 

The  act  of  April  27,  1847,  to  provide  for  additional  challenges  to  juron,  and  tha 
provisions  of  the  revised  statutes  respecting  challenges  to  jurors,  are  in  pari 
materia,  and  most  be  construed  as  if  they  formed  parts  of  the  same  statute  and 
were  enacted  at  the  same  time. 

By  force  of  the  statutes,  thus  construed,  the  public  prosecutor,  on  the  trial  of  an 
indictment,  is  entitled  to  the  same  number  of  peremptory  challenges  that  an 
allowed  to  parties  in  civil  actions.    Cady,  J.  dissented. 

What  is  meant  by  statutes  being  in  pari  materia? 

It  is  a  general  rule  that  when  an  English  statute  has  bean  re-enacted  in  this 
state,  it  is  to  be  understood  as  it  has  been  interpreted  by  the  courts  of  that 
country,  unless  there  is  something  in  the  act  which  adopts  it,  indicating  a  dif- 
ferent intention. 

A  turnpike  road  company  is  liable  to  an  indictment,  at  common  law,  for  a  nui- 
sance in  suffering  its  road  to  be  out  of  repair,  notwithstanding  that  by  tha 
terms  of  its  charter  a  specific  penalty  is  provided  for  the  neglect  of  the  company 
to  keep  its  road  in  repair,  and  the  act  is  silent  in  respect  to  an  indictment ;  if 
the  charter  contains  no  negative  wards,  nor  any  expression  indicating  an  in- 
tention to  impair  the  common  law  remedy. 

Vol.  IX  2L 
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rroaldctit,  dec.  of  Watcrferd  ana  Whitehall  Turnpike  o.  The  People, 

Upon  the  trial  of  ouch  an  indftetnent,  proof  by  the  defendants  that  they  had*© 

fends  with  which  to  repair  the  road,  will  not  be  a  valid  defence. 
It  ie  a  general  principle  that  those  who  are  bound  to  repair  a  road  may  be  indicted,  - 

at  common  law,  for  suffering  it  to  fall  into  decay. 
To  render  a  turnpike  road  a  nnmance,  it  is  not  essential  that  ft  should  be  unsaft, 

or  impassable.    Any  contracting  or  narrowing  of  a  highway  is  a  smbaace.   Bo, 

as  to  any  obstruction  left  in  the  road,  or  omission  to  repair  it,  whereby  -it  is 

less  convenient  for  public  use. 
The  public  has  a  right  to  have  a  turnpike  road  continued  substantially  in  the 

same  manner,  as  to  width  and  aafety,  which  it*  -charter  required  at  its  tat 

construction. 

This  was  a  writ  of  error  to  the  court  of  oyer  and  terminer 
for  the  county  of  Saratoga.  From  the  return  to  the  writ,  it  ap- 
peared that  the  plaintiffs  in  error  were  indicted,  at  the  Saratoga 
sessions  in  January,  1848,  for  a  nuisance  in  not  keeping  their 
road  in  necessary  repair.  The  indictment  was  removed  into 
the  court  of  oyer  and  terminer,  and  was  tried  in  that  court,  on 
not  guilty  pleaded,  before  Wjllard,  J,  in  February,  1849, 
when  the  defendants  were  found  guilty,  and  sentenced  to  pay  a 
fine  of  $100.  A  bill  of  exceptions  was  taken  to  sundry  rulings 
of  the  court,  and  was  returned  to  the  writ  of  error,  together 
with  the  indictment. 

The  indictment  contained  several  counts.  The  first  count 
recited  the  act  of  the  26th  of  March,  1806,  incorporating  the  de- 
fendants below,  the  building  of  the  road  in  pursuance  thereof, 
their  erection  of  gates  and  taking  of  toll,  and  their  obligation  to 
keep  it  in  repair,  and  alledged  that  on  the  1st  day  of  March,  1847, 
and  from  thence  until  the  finding  of  the  indictment,  that  part  of 
the  said  turnpike  road  being  in  the  county  of  Saratoga,  in  length 
about  27  miles,  from  the  village  of  Waterford  to  Fori  Miller 
bridge,  "  was  and  hath  been  ever  since  and  still  is  very  ruinous, 
miry,  deep,  broken  and  in  great  decay ;  that  the  same  was  nar- 
row and  contracted,  that  the  bridges  and  the  coverings  thereof 
were  ruinous,  decayed  and  broken  down  for  the  want  *>f  due 
and  necessary  amendment  and  reparation  of  the  same,  so  that 
•divers  good  and  worthy  citizens  in  and  along  the  same  turnpike 
Toad  with  their  horses,  coaches,  carts  and  carriages  could  not 
during  the  time  aforesaid  nor  yet  can  go,  return,  pass  and  repass, 
ride  and  labor  without  great  danger  of  their  lives  and  tift  Joss 
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of  their  goods,  to  the  great  damage  and  common  nuisance  of  all' 
the  good  people,"  dec.  <fcc. 

The  second  count  complained  of  that  pari  of  the  said  turn- 
pike situate  in  the  town  of  Halfmoon,  near  the  bouse  of  Robert 
Powers,  about  forty  rods  in  length,  and  charged  that  on  the  14th 
June,  1847,  and  from  that  day  till  the  finding  of  the  indict- 
ment, "thai  part  of  said  road  was  and  has  been  and  is  very 
bellow  in  the  centre,  miry,  deep,  and  broken  for  want  of  reparar 
tion  and  amendment,  and  for  the  want  of  gravel  and  earth  ia 
the  centra  of  said  road,  and  for  want  of  proper  ditches  along 
the  side  of  said  road  so  as  to  form  an  arch  from  the  sides  to  the 
centra  of  the  same,  so  that  the  good  people,  &c  could  not  go, 
return,  pass,  repass,  ride  and  labor  with  their  hones,  coaches, 
carts  and  other  carriages  m,  through  and  along  said  roadi,  as 
they  ought  and  were  wont  and  accustomed  to  do,  without  great 
delay,  hindrance  and*  annoyance,  to  the  great  damage  and 
common  nuisance,'*  &c 

The  third  count  specified  about  forty  rods  of  the  road  hi  the 
same  town,  at  the  Mills  place,  "which  during  the  same  period 
was  suffered  to  be  and  remain  very  ratty,  miry,  rough  and  un- 
even, and  the  surface  of  the  said  road  was  and  is  very  narrow  and 
net  of  the  width  of  twenty-eight  feet,  for  die  want  of  proper  bed- 
ding  and  reparation  of  the  same,  and  for  the  want  of  suftcient 
stone,  earth,  gravel  or  other  hard  substance,  so  that  the  people 
could  not  go,  pass,  Ac.  with  their  carts,  &c  as  they  were  enti- 
tled to,  without  great  danger  to-  their  lives  and  the  lass  ef 
their  goods,  Ac.  to  the  common  nuisance,"  &c. 

The  fourth  count  related  to  a  part  of  the  road  in  StBlwater, 
which  was  stated  to  be  rough,,  narrow  and  uneven  for  the  want 
of  proper  grading  and  excavation  of  the  rocks  and  ledges,  and 
also  complained  of  the  parts  crossing  the  Champlain  Canal  al 
Bemus?  Heights,  which  was  said  to  be  hollow  in  the  centre, 
ratty,  muddy  and  uneven  ;  and  also  the  part  at  Wilbur's  Basin, 
which  waa  described  as  slanting',  sidling,  pitching,  narrow  and 
uneven,  ratty,  miry  and  sliding,  for  the  want  of  proper  grading, 
filling  and  repairing.  "And  also  the  part  of  said  road  north  el 
ffffair9*  Basin,  on  the  west  bank  of  the  Hudson  River,  forth* 
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distance  of  eighty  rods,  which  was  narrow  and  not  of  the  width 
of  four  rods,  and  the  bed  of  the  road  not  of  the  width  of  28 
feet,  and  which  was  built  and  is  yet  on  a  perpendicular  bank, 
without  any  guards  or  railing,  so  that  people  could  not  travel 
with  teams,  <fcc.  without  great  danger  of  their  lives  and  the  loss 
of  their  horses,  carriages,  coaches,"  &c. 

The  fifth  and  sixth  counts  described  other  parts  of  the  road  and 
the  particulars  with  respect  to  which  it  was  insisted  that  the  de- 
fendants were  guilty  of  a  nuisance. 

In  impannelling  the  jury  for  the  trial  of  the  cause,  the  name 
of  Henry  Doolittle  was  drawn  as  a  juror ;  whereupon  the  dis- 
trict attorney,  in  behalf  of  the  people,  peremptorily  challenged 
the  said  juror,  claiming  that  he  had  a  right  so  to  do  by  the  pro* 
visions  of  the  revised  statutes  and  the  act  of  1847.  This  was 
objected  to  by  the  defendant's  counsel,  but  allowed  by  the  court, 
and  the  defendant's  counsel  excepted  to  the  said  decision.  The 
district  attorney  then  read  the  act  of  incorporation  of  the  de* 
fenddhts,  which  was  objected  to  as  immaterial  by  the  defendant's 
counsel.  The  objection  was  overruled  by  the  court ;  and  the 
defendant's  counsel  again  excepted.  The  district  attorney  then 
proved  by  an  officer  of  the  company,  that  the  road  in  question 
was  constructed  by  the  defendants  under  their  act  of  incorpora- 
tion, in  1806  and  1807,  that  gates  were  erected  to  collect  tolls 
and  had  been  kept  up  ever  since,  and  that  toil  was  collected  in 
1847.  The  defendant's  counsel  then  offered  to  prove  by  cross- 
examining  this  witness,  that  the  stockholders  had  paid  in  all 
their  stock,  and  that  the  same  was  expended  in  building  the 
road,  and  that  since  then  all  the  moneys  collected  for  tolls  had 
been  laid  out  and  expended  in  repairing  the  road,  and  that  du- 
ring the  year  1847,  and  when  this  indictment  was  found,  the 
defendants  had  no  funds  with  which  to  repair  the  road.  This 
evidence  was  objected  to  and  excluded  by  the  court,  and  the 
defendant's  counsel  again  excepted.  The  district  attorney  of- 
fered evidence  to  prove  that  the  road  was  out  of  repair  on  the 
1st  day  of  June,  1847,  and  had  continued  so  up  to  the  time  of 
finding  the  indictment  The  defendant's  counsel  objected  that 
such  evidence  was  iniriiaterial  unless  the  district  attorney  would 
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prove  that  the  road  was  a  nuisance  on  the  day  when  the  in- 
dictment was  found.  The  court  received  the  evidence,  and  the 
defendant's  counsel  again  excepted. 

The  public  prosecutor  proposed  to  prove,  under  his  first  count, 
that  the  whole  road,  lying  in  tbe  county  of  Saratoga,  was  out 
of  repair,  and  a  nuisance.  This  count  was  objected  to  as  too 
general  The  defendant's  counsel  insisted  that  nooe  but  tbe 
specific  parts  of  the  road  objected  to  in  the  other  counts  could 
be  proved,  but  the  court  held  otherwise,  and  received  the  evi- 
dence, and  the  defendant's  counsel  again  excepted.  The  pub- 
lie  prosecutor  gave  evidence  tending  to  support  the  indictment, 
and  proposed  to  show  that  the  road  was  hollow  and  not  arched. 
The  defendant's  counsel  objected  to  this  evidence,  but  the  court 
overruled  the  objection  and  received  the  evidence,  and  the  de- 
fendant's counsel  again  excepted.  The  defendant's  counsel 
offered  to  prove  that  when  the  state  built  the  Champlain  Canal 
they  took  a  part  of  the  turnpike  and  removed  the  road  and  car- 
ried it  over  the  canal,  and  that  the  road  had  remained  ever, 
since  substantially  as  made  by  the  state,  and  that  tbe  steep, 
banks  between  the  road  and  canal  was  occasioned  by  the  exca- 
vation made  by  the  state  in  making  the  canal.  This  evidence 
was  objected  to  and  excluded  by  the  court,  and  the  defendant's* 
counsel  again  excepted. 

Evidence  was  given  by  both  parties  as  to  the  actual  condi- 
tion of  the  road  during  tbe  period  embraced  in  the  indictment 
The  defendant's  counsel  requested  tbe  court  to  charge  the  jury 
that  if  they  found  that  the  road  was  safe  and  passable  the  de- 
fendants were  not  liable  to  this  indictment,  notwithstanding 
they  should  find  that  the  road  was  not  continued  substantially 
according  to  the  terms  of  the  act  of  incorporation.  The  court 
refused  so  to  charge,  and  the  defendant's  counsel  excepted* 
Tbe  jury  found  the  defendants  guilty. 

E.  F.  Bullard,  for  defendants. 

J.  Lawrence,  (district  attorney,)  for  the  people. 
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JBjrtft*  Ganrf,  WrcunD,  J,  The  fir*  exception 
the  decision  ef  the  court  i»  allowing  to  the  public 
peremptory  challenge  to  one  of  the  jurors;  The  challenge  i 
claimed  by  the  distrta  attorney  under  2  22.  &  73^  HI,  i*  con- 
nection with  the  first  sectieu  of  the  act  of  1847.  (Laws  sf 
1847,  p.  130.)  To  determine  whether  the  court  of  oyer  and 
terminer  gave  a  correct  construction  to  the  above  menttemi 
statutes^  it  will  be  necessary  to  examine  how  this  question  stood 
at  common  law. 

y    It  is  laid  down  is  alt  the  elementary  treatises,  that  pries  te 

,  the  33d  Edw.  1,  stat  4,  commonly  called  f^rdmrntio  inquisition 
ibus,  or  anordtaawe  for  inquests,  any  nuaiber of jurorsmtghthaue 

i  been  challenged  on  the  part  of  the  crown,  without  attedging 
any  other  objectioft  than  H  quod  nan  font  sunt  pre  rege."  But 
tbfe  was  foimc^  says  Coke,  to  bearisotrievoai  to  the  subject,  tend- 
ing to  infinite  delays  and  danger.    It  was  therefore  enacted  by 

|  die  last  mentioned  statute,  (33  Ed.  1,  sL  4,  A.  D.  1305,)  ew*** 

'  etBtero  licit  pro  domino  rege  dicatur  quod  jurcdores,  $•*.  rumr 
suntbom  prorege?  non  propter  hoc  remmmtf  imquimitiont^  jrc 
smtassigrtsnte^tmncmfsamonhimnuBsuc^^c.  (ABLCm** 
35a  Co.  Lift.  186,fc  1  CULCr.  L-B8&  ZHaUsP.CL 
271.  Mr  T.  Rdfm.  R*  473>  474)  Under  this  statute  it  waa 
held  that  the  king  was  not  bound  to  assign  his  causes  of  chal- 
lenge till  att  the  panel  was  gone  through.  And  then  and  not 
before  the  king's  counsel  must  show  the  causa    (4  2%  Com. 

I  363.  Bargrme,  Butler's  Note,  282  to  Co.  Lyt  supra.)  It  is 
observable  that  the  jury  act,  6  Geo.  4  cb.  50,  129,  passed  ia 
1805,  contains  the  same  provision  as  the  33  EA 1,  thus;  "bowso- 

1  ever  lib*  notwithstanding  it  be  alkdged  by  them  that  sue  fsr 
the  king,  thai  the  jurors  of  these  inquests^  or  some  of  them,  be 

I  net  indifferent  for  the  king,  yet  suck  inquest  shall  not  msnaia 
untaken  for  that  cause ;  but  if  they  that  sue  for  the  king  will 

i  challenge  any  of  those  jurors,  they  shall  assign  of  their  chal- 
lenge a  cause  certain,  and  the  truth  of  the  challenge  shall  be 
inquired  of,"  &c.    (See  A  pp.  to  3  Chit.  Or.  L.  11.) 

The  common  law  of  England  as  modified  by  the  statute  of 
33  Ed.  1,  was  the  law  of  this  state  at  the  time  of  the  revolution. 
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JLt  common  law  a  prisoner  accused  of  treason  or  felony,  could  [ 
peremptorily  challenge  thirty-five  jurors ;  and  the  king,  before  the 
statute  of  33  Ed  1,  an  unlimited  nomber ;  but  after  this  statute  I 
bis  eight  of  peremptory  challenge  was  limited  to  the  full  panel  1 
#f  thirty-six.    Beyond  those  numbers,  the  challenge  of  either 
party  rested  upon  cause  shown.  /At  the  revolution  the  people  I 
succeeded  to  the  rights  and  prerogatives  of  the  crown,  and  the 
Jaw  continued  the  same  as  under  the  colony,  except  as  it  was  1 
altered  by  the  constitution  or  the  laws  of  the  state.  /  The  first 
act,  after  the  revolution,  for  regulating  trials  of  issues,  and  far 
fletnanng  able  and  sufficient  jurors,  was  passed  on  the  19th  April, 
1766.    (1  Greenl.  Laws,  261.)    The22d  section  is  copied  with 
bat  slight  alteration,  from  the  statute  33  Ed.  1,  st.  4.    It  k  in 
these  words:  *^ 

"122.  And  be  it  further  enacted  by  the  authority  aforesaid, 
that  in  all  cases  where  the  attorney  general  ef  this  state,  m  be- 
half  of  this  state,  or  he  who  shall  in  any -case  prosecute  for -the 
people  of  this  state,  shall  challenge  any  juror  as  not  indifferent, 
or  for  any  other  cause,  be  who  shall  make  any  such  challenge, 
shall  immediately  assign  and  show  the  cause  of  suoh  challenge, 
and  the  truth  thereof  shall  be  inquired  of  and  tried,  in  the  same 
manner  as  the  challengesof  other  parties  areor  ought  to  be  inquir- 
ed of  and  tried."  And  the  35th  section  of  the  constitution  of  1777, 
adopted  as  the  law  of  this  state  such  parts  of  the  common  law  of 
England,  and  of  the  statute  law  of  England  and  Great  Britain, 
and  of  the  acts  of  the  legislature  of  the  colony  of  New- York,  as  to- 
gether did  form  the  law  of  the  said  colony,  en  the  19th  April,  1775, 
with  certain  exceptions  and  limitations  not  aflfectingthis  question. 
it  is  a  general  rule  that  when  an  English  statute  lias  been  re-en- 
acted in  this  state,  it  is  to  be  understood  as  it  has  been  interpreted 
by  the  courts  of  that  country,  unless  there  is  something  in  the  act 
which  adepts  it,  indicating  a  different  intention.  T-his  is  par- 
tieolarly  so  with  respect  to  those  old  statutes,  which  at  an  early 
day  received  a  judicial  construction  and  formed  a  part  of -the 
tew  of  England  at  the  time  of  the  settlement  of  this  country. 
The  statute  of  1786  is  entirely  silent  as  to  whether  the  public 
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prosecutor  was  entitled  to  a  peremptory  challenge,  or  not.  It 
left  that  matter  as  it  found  it. 

At  the  revision  of  the  statutes  by  Kent  and  Radcliflf,  in  1801, 
the  22d  section  of  the  act  of  1786,  supra,  is  adopted  literally  as 
the  25th  section  of  the  statute,  thus  revised,  with  this  proviso. 
"Provided,  that  nothing  in  this  act  contained  shall  be  con- 
strued to  take  away  the  right  of  peremptory  challenge,  in  any 
cases,  where  the  same  are  now  allowed  by  law."  The  only 
eflect  of  this  proviso  was  to  indicate  more  clearly  the  intention 
of  the  legislature,  not  to  take  away,  by  this  act,  the  common  law 
prerogative  of  the  crown  with  respect  to  peremptory  challenges, 
which  had  become  vested  in  the  people  by  the  revolution. 
There  are  no  peremptory  challenges  to  which  it  can  relate,  ex- 
cept those  which  appertained  to  the  crown,  and  which  were 
limited  by  the  act  of  33  Ed.  1,  st.  4.  The  legislature  had  already, 
by  the  act  of  20th  March,  1801,  (K.  &  R.  215,)  allowed  the 
party  indicted  for  treason,  a  peremptory  challenge  of  thirty-five 
jurors ;  and  to  the  party  indicted  for  any  other  crime  punisha- 
ble with  death  or  with  imprisonment  for  life,  a  right  peremp- 
torily to  challenge  twenty  jurors. 

At  the  revision  of  the  laws  in  1813  the  said  25th  section  was 
re-enacted,  with  the  proviso,  without  alteration,  (1  R.  L.  334,) 
and  continued  in  force  until  the  revision  in  1830.  In  the  re- 
vised statutes  the  phraseology  was  slightly  changed,  in  this  form. 
(2  R.  S.  734,  i  ll.)  "The  attorney  general,  or  district  attor- 
ney prosecuting  for  the  people  of  this  state,  shall  be  entitled  to 
the  same  challenges  in  behalf  of  this  state,  either  to  the  array 
or  to  individual  jurors,  as  are  allowed  to  parties  in  civil  cases ; 
and  the  same  proceedings  shall  be  had  thereon  as  in  civil  ac- 
tions." The  first  section  of  the  act  of  April  27, 1847,  entitled  an 
act  to  provide  for  additional  challenges  to  jurors,  {Laws  of  1847, 
p.  130,)  is  as  follows.  "  Upon  the  trials  of  any  issue  or  issues 
of  fact,  joined  in  a  civil  action,  each  party  shall  be  entitled  per- 
emptorily to  challenge  two  of  the  persons  drawn  as  jurors  for 
such  trials."  The  second  section  gives  to  a  person  arraigned 
and  put  on  trial  for  any  offence  not  punishable  with  death,  or 
with  imprisonment  in  a  state  prison  ten  years  or  a  longer  time, 
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a  right  peremptorily  to  challenge  five  of  the  persons  drawn  as 
jurors  for  such  trial,  and  no  more  ;  except  that  on  trials  in  a 
court  of  special  sessions  the  right  is  limited  to  two.  The  3d 
section  is  thus :  "  Nothing  in  this  act  contained  shall  be  deemed 
to  prevent  any  challenges  heretofore  allowed,  either  to  the  array 
of  jurors,  or  to  individual  jurors."  This  saving  clause  is  in  its 
effect  much  like  the  proviso  in  the  act  of  1801  and  1813,  and 
was  doubtless  inserted  for  greater  caution.  Whether  it  is  suffi- 
cient to  preserve  the  common  law  right  of  the  crown  perempto- 
rily to  challenge  every  juror  until  the  panel  is  called  through,  it 
is  needless  now  to  inquire.  The  right  claimed  by  the  people  in 
this  case  does  not  make  such  examination  necessary. 

The  act  of  1787  and  the  revised  statutes  so  far  as  they  relate 
to  challenges  to  jurors,  are  in  pari  materia,  and  must  be  con- 
strued as  if  they  formed  parts  of  the  same  statute  and  were 
enacted  at  the  same  time.  (Smith's  Cam.  p.  751,  et-seq. ;  §  736, 
et  seq.)  What  is  meant  hy  statutes  being  in  pari  materia  was 
well  expressed  by  Ch.  J.  Hosmer  in  The  United  Society  v.  The 
Eagle  Bank,  (7  Conn.  Rep.  469.)  Statutes  are  in  pari  mate- 
ria, he  observes,  which  relate  to  the  same  person  or  thing,  or  to 
the  same  class  of  persons  or  things.  The  word  par  must  not 
be  confounded  with  similes.  It  is  used  in  opposition  to  it,  as 
in  the  expression  "magis  pares  sunt  quam  similes  /'  intimat- 
ing not  likeness  merely,  but  identity.  It  is  a  phrase  applicable 
to  public  statutes  or  general  laws,  made  at  different  times  and 
in  reference  to  the  same  subject.  Thus  the  English  laws  con- 
cerning paupers,  and  their  bankrupt  acts,  are  construed  together, 
as  if  they  were  one  statute,  and  as  forming  a  united  system ; 
otherwise  the  system  might  and  probably  would  be  unharmoni- 
ous  and  inconsistent.  Such  laws  are  in  pari  materia."  Several 
acts  in  pari  materia  are  to  be  taken  together,  and  compared 
in  the  construction  of  them,  because  they  are  considered  as  hav- 
ing one  object  in  view,  and  as  acting  upon  one  system.  (1  Kent, 
463.)  "Ail  acts  m  pari  materia,11  says  Lord  Mansfield  in  1 
Douglass,  30  "  are  to  be  taken  together,  as  if  they  were  one 
law."  "This  rule  applies,"  says  Chancellor  Kent,  " though 
some  of  the  statutes  may  have  expired,  or  are  not  referred  to  in 
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the  other  acts.  The  object  of  the  rule  is  to  ascertain  and  carry 
into  effect  the  intention ;  and  it  is  to  be  inferred,  that  a  code  of 
statutes  relating  to  one  subject,  was  governed  by  one  spirit  and 
policy,  and  was  intended  to  be  consistent  and  harmonious  in  its 
several  parts  and  provisions.  "(1  Kent's  Corn.  463, 464.  Smith's 
Cam.  J  639.) 

If,  then,  the  provisions  of  the  act  of  1847  were  incorporated 
into  the  revised  statutes,  and  the  whole  were  examined  as  form- 
ing one  entire  system,  there  would  be  no  room  to  doubt  that  the 
public  prosecutor,  on  the  trial  of  an  indictment  would  be  entitled, 
by  force  of  the  statute,  to  the  same  number  of  peremptory  chal- 
lenges, that  are  allowed  to  parties  in  civil  actions.  As  soon  as 
one  section  informs  us  of  the  number  of  peremptory  challenges 
allotted  to  parties  in  civil  actions,  it  is  at  once  known  what 
number  belong  to  the  public  prosecutor,  in  behalf  of  the  people. 
The  language  of  the  statute  is  clear,  definite  and  unambiguous. 
In  such  cases  the  statute  calls  for  no  interpretation.  It  is  its 
own  best  expositor.  (Smith's  Cam.  §  501.)  "It  is  not  allowa- 
ble," says  Vattei,  b.  2,  ch.  17,  §  263,  "  to  interpret  what  has  no 
need  of  interpretation.  When  the  words  of  an  act  are  in  clear 
and  precise  terms — when  its  meaning  is  evident,  and  leads  to 
no  absurd  conclusions,  there  can  be  no  reason  for  refusing  to 
admit  the  meaning  which  the  words  naturally  present ;  to  go 
elsewhere  in  search  of  conjecture  in  order  to  restrict  or  extend 
the  act,  would  be  but  an  attempt  to  elude  it.  Such  a  measure, 
if  once  admitted,  would  be  exceedingly  dangerous,  for  there 
would  be  no  law,  however  definite  and  precise  in  its  language, 
which  might  not  by  interpretation  be  made  useless." 

It  is  not  to  be  presumed  that  the  legislature  of  1847  were  ig- 
norant of  the  revised  statutes,  nor  that  they  did  not  foresee  the 
bearing  which  the  first  section  of  the  act  in  question  would  have 
upon  the  rights  of  the  people  on  the  subject  of  challenges.  They 
could  not  fail  to  see  that  it  gave  to  the  public  prosecutor  in 
direct  terms,  the  same  peremptory  challenge  that  was  allowed 
to  parties  in  civil  actions.  They  saw  that  it  might  be  so  con- 
strued as  to  take  away  the  peremptory  challenge,  which  was 
claimed  by  the  people  as  succeeding  to  the  royal  prerogative, 
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and  restrict  it  to  the  same  number  which  was  granted  to  parties 
in  civil  actions.  To  obviate  that  construction  the  saving  clause 
in  the  third  section  was  probably  inserted.  It  is  not  necessary 
to  decide  whether  that  saving  clause  is  or  is  not  repugnant  to 
the  act.  That  question  can  not  be  raised  until  the  public  prose- 
cutor claims  to  exercise  the  right  of  challenging,  without  cause, 
any  number  above  two. 

The  construction  given  to  the  act  makes  the  entire  system 
harmonious  in  all  its  parts.  It  gives  to  the  public  prosecutor 
no  advantage  over  defendants ;  because  their  right  of  exclu- 
sion, by  reason  of  peremptory  challenge  is  still  greater  than  his. 
It  gives  no  new  and  unheard  of  privilege  to  the  officer  prose- 
cuting for  the  public.  It  merely  defines  a  privilege  which  at 
common  law  had  existed  without  stint,  and  which,  since  the 
early  part  of  the  fourteenth  century,  had  extended  to  the  entire 
panel  of  jurors.  It  is  therefore  restrictive  rather  than  enlarging 
the  power  of  challeuge,  on  the  part  of  the  people. 

.It  is  quite  clear  that  many  of  the  exceptions,  taken  at  the 
trial,  were  frivolous ;  and,  indeed,  several  of  them  were  aban- 
doned on  the  argument  They  were  finally  narrowed  down  to 
the  questions,  whether  an  indictment  was  a  proper  remedy ;  and 
whether  a  want  of  funds  to  repair  the  road  was  any  excuse  to 
the  defendants;  and  whether  the  court  erred  in  refusing  to 
charge  as  requested. 

The  act  incorporating  the  defendants  was  passed  on  the  28th 
of  March,  1806.  (4  Webster,  423,  29/A  Seas.  cA.87.)  By  the 
5th  section  it  was  enacted,  that  the  road  should  be  at  least  four 
rods  wide,  and  that  it  should  be  made  by  bedding  the  breadth 
of  twenty-eight  feet  with  stone  or  gravel,  of  a  depth  sufficient 
to  secure  a  firm  and  solid  foundation,  and  to  be  paved  with 
gravel,  pounded  stone,  slate,  or  other  hard  substance,  so  as  to 
secure  as  near  as  the  materials  would  admit  of,  a  firm,  smooth  and 
even  surface,  rising  by  a  gradual  arch  from  the  sides  to  the  cen- 
tre of  the  same.  The  17th  section  directed  that  the  road  should 
be  divided  into  three  inspection  districts,  for  each  of  which  a 
commissioner  was  to  be  appointed  by  the  governor.  Whenever 
complaint  is  made  to  the  commissioner  that  the  road  within  his 
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inspection  district  is  out  of  repair,  it  is  made  his  duty  to  exam- 
ine the  same,  and  if  upon  such  examination  he  shall  find  the 
same  to  be  out  of  repair,  he  shall  by  writing  under  his  hand, 
give  notice  to  certain  officers  of  the  company,  therein  mention- 
ed, of  such  defects ;  and  the  defendants  are  required  immedi- 
ately thereupon  to  cause  the  said  defects  to  be  repaired,  under 
the  penalty  of  ten  dollars  for  every  neglect  of  forty-eight  hours 
to  repair  such  road ;  provided  that  if  the  company  cause  the 
gate  nearest  to  that  part  of  the  road  which  is  out  of  repair  to  be 
opened  and  kept  open,  until  the  said  road,  in  the  judgment  of 
the  said  commissioner,  shall  have  been  sufficiently  repaired, 
then,  and  in  such  case,  the  said  penalty  shall  not  be  incurred," 
<fec.  It  has  been  urged,  that,  because  here  is  a  specific  remedy 
given,  and  the  act  is  silent  as  to  an  indictment,  therefore  an 
indictment  will  not  lie  in  this  case. 

There  is  no  force  in  this  objection.  The  remedy  here  given 
is  cumulative.  It  is  summary  in  its  nature ;  and  white  the 
road  was  profitable  to  the  stockholders,  it  afforded  the  public  an 
adequate  guarantee  against  a  defective  road,  without  the  delay 
and  expense  of  an  indictment.  It  was  never  intended,  how* 
ever,  as  a  substitute  for  the  common  law  remedies  for  a  nui- 
sance. It  is  a  general  principle  that  those  who  are  bound  to 
repair  a  road  may  be  indicted  at  common  law  for  suffering  it  to 
fidl  into  decay.  The  precise  question  arose  in  The  President 
and  Directors  of  the  SusquehannaJi  and  Bath  Turnpike  Road 
Company  v.  The  People,  (15  Wend.  267.)  The  17th  section 
of  the  act  incorporating  that  company,  (27//*  Sess.  clt.  71,  3 
Web.  L.  N.  Y.  547,  554,)  is  similar  to  the  17th  section  of  the 
defendants'  charter.  Under  that  act  the  company  were  held  to  be 
indictable  at  common  law  for  suffering  their  road  to  be  out  of 
repair.  It  was  urged  in  that  case,  as  it  has  been  in  this,  that 
the  statute  remedy  superseded  that  by  indictment ;  but  Bron- 
son,  J.  in  giving  the  judgment  of  the  court,  remarked,  that  when 
a  statute  contains  no  negative  words,  nor  anything  from  which 
it  can  be  inferred  that  the  legislature  intended  to  take  away  the 
common  law  remedy,  the  giving  of  a  new  remedy  by  affirma- 
tive words,  without  a  negative  expressed  or  implied,  does  not 
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take  away  the  mode  of  redress  which  the  common  law  has  pro- 
vided. (Crittenden  v.  Wilson,  5  Coven,  165.  Almy  v.  Har* 
ris,  5  John.  175.  Farmer's  Turnpike  v.  Coventry,  10  id.  389.) 
There  are  no  negative  words  in  the  defendants'  charter,  nor  any 
expression  indicating  an  intention  to  impair  the  common  law 
remedy.  In  The  People  v.  The  Goshen  Turnpike,  (11  Wend. 
eT^97,)  this  court  held  that  an  indictment  was  the  proper  remedy 
against  turnpike  companies  to  enforce  the  penalty  given  by  stat- 
ute for  permitting  their  roads  to  be  out  of  repair.  (1  R.  L. 
587,  §  47.)  The  indictment  may  be  either  under  the  statute,  or 
at  common  law.  (See  per  Kent,  Ch.  in  Rogers  v.  Bradbury, 
gO  John.  742.) 

The  defendants'  counsel  insists  that  the  Turnpike  Company 
are  not  indictable,  and  that  if  an  indictment  will  lie  at  all,  it  can 
be  supported  only  against  the  town  through  which  it  runs.  The 
case  of  The  King  v.  The  Inhabitants  of  Netherthong,  (2  B.  $* 
A.  179,)  is  not  applicable  to  this  case.  The  question  in  thai 
case  arose  under  a  local  act  passed  in  1768.  That  act  author- 
ized trustees  to  divert  a  prior  existing  road,  and  to  cause  it  to  be 
repaired  out  of  the  money  arising  by  virtue  of  that  act,  by  such 
persons  as  they  should  appoint.  The  act  declared  the  new  road 
to  be  a  public  highway,  and  contained  a  proviso  that  nothing 
therein  contained  should  be  construed  to  be  a  discharge  of  any 
county,  parish,  township,  &c.  from  the  performance  of  statute 
work  upon,  or  otherwise  repairing  it,  &c.  The  trustees  had  no 
interest  in  the  road,  and  the  liability  of  the  township  was  ex- 
pressly reserved  in  the  act 

In  the  present  case,  the  turnpike  was  a  franchise  belonging  to 
the  defendants.  The  charter  is  in  the  nature  of  a  contract  be- 
tween the  stockholders  and  the  public.  The  former  agree,  in 
consideration  of  the  tolls  granted  to  them,  to  construct  the  road 
in  a  prescribed  manner  and  to  keep  it  substantially  in  that  con- 
dition, during  the  existence  of  the  charter.  A  violation  of  their 
duty  is  punishable  by  indictment  at  common  law.  It  will  be 
.  time  enough  to  consider  the  other  remedies,  when  an  attempt  is 
made  to  enforce  them. 

It  has  been  strenuously  urged  that  the  court  erred  in  exclud- 
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ing  the  evidence  offered  on  the  part  of  the  defendants,  that  they 
had  no  funds  with  which  to  make  the  necessary  repairs  to  the 
road.  The  fact  that  commissioners  of  highways  are  not  bound 
to  build  bridges,  when  not  in  funds  to  defray  the  expenses,  as 
was  held  in  The  People  v.  The  Commissioners  of  Highways 
of  the  Town  of  Stuyvesant,  (7  Wend.  474,)  affords  no  ground 
for  this  objection.  The  commissioners  are  public  officers,  com-  * 
pelled,  under  a  penalty,  to  hold  the  office  when  elected,  and 
they  derive  no  profit  from  bridges  and  public  highways,  which 
is  not  common  to  all.  Nor  does  the  case  of  Bartlett  v.  Cro- 
sier, (17  John.  439,)  aid  the  defendants.  That  was  a  civil  action 
brought  against  an  overseer  of  highways,  for  an  injury  occa- 
sioned by  his  neglect  to  repair  a  bridge,  and  it  was  held  that  the 
action  would  not  lie ;  unless,  indeed,  it  was  shown  that  he  had 
funds  in  his  hands  for  that  purpose,  and  wilfully  omitted  to 
apply  them.  (Id.  457.)  But  the  reasoning  of  Chancellor  Kent 
in  the  latter  case,  shows  that  in  general  an  indictment  will  lie 
against  public  officers  charged  with  the  reparation  of  highways, 
for  a  wilful  disregard  of  their  duties. 

The  want  of  funds  affords  no  legal  excuse  to  the  defendants. 
By  accepting  their  charter,  they  impliedly  engaged  to  fulfil  all 
the  duties  thereby  imposed.  A  neglect  of  those  duties  subjected 
them  to  an  indictment ;  and  their  poverty,  as  a  corporation,  is 
no  more  a  defence  than  the  poverty  of  an  individual  is  a  de- 
fence to  an  action  for  a  breach  of  contract,  or  to  an  indictment 
for  a  crime. 

It  was  contended  that  the  judge  erred  in  refusing  to  charge 
^e  jury,  that  if  the  road  had  not  been  continued  by  the  defend- 
ants substantially  according  to  the  act  of  incorporation,  still  they 
were  not  liable,  if  the  jury  should  find  that  the  road  was  safe 
and  passable.  The  object  of  their  prayer  was  to  raise  the  ques- 
tion, whether  a  road  safe  and  passable  could  be  indicted  as  for 
a  nuisance.  The  public  had  a  right  to  require  something  more 
of  the  defendants,  than  that  the  road  should  be  merely  safe  and 
passable.  It  might  be  both  safe  and  passable,  though  the  de- 
fendants had  contracted  its  width  one  half;  but  it  would  cease 
to  be  the  road  which  the  defendants  were  bound  to  furnish  the 
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public,  and  would  be  far  less  commodious.  To  constitute  a  nui- 
sance it  is  not  essential  that  the  road  should  be  unsafe  or  im- 
passable. Any  contracting  or  narrowing  of  a  highway  is  a  nui- 
sance. (1  Russ.  on  Crimes,  350.)  Any  obstruction  left  in 
the  road,  or  omission  to  repair  it,  whereby  it  is  less  convenient 
for  public  use,  falls  within  the  same  category.  The  public  had 
a  right  to  have  the  road  continued  substantially  in  the  same 
manner,  as  to  width  and  safety,  which  the  charter  required  at  its 
first  construction.  There  was  therefore  no  error  in  this  refusal 
to  charge. 

With  respect  to  that  part  of  the  road  which  was  altered  by 
the  state  and  carried  over  the  canal,  the  proof  offered  would 
have  been  admissible,  had  the  indictment  charged  such  altera- 
tion as  a  nuisance.  l"he  alteration  had  been  made  more  than 
twenty -five  years  before  the  indictment  was  found,  and  the  fact 
that  the  road  crossed  the  canal  was  not  complained  of.  It  was 
referred  to  merely  as  local  description.  It  must  be  presumed  that 
the  state  made  full  compensation  for  all  the  injury  they  occa- 
sioned the  defendants ;  but  whether  they  did  or  not  was  imma- 
terial in  this  case.  The  defendants  can  not  be  convicted  for 
carrying  their  road  over  the  canal,  provided  they  make  the  pas- 
sage as  safe  and  convenient  as  the  nature  of  the  ground  will 
admit. 

It  is  unnecessary  to  inquire  what  other  remedies  for  a  nui- 
sance the  public  possess,  besides  the  indictment  at  common 
law.  There  were  no  exceptions  taken  to  the  remarks  of  the 
judge  in  his  charge  on  that  subject,  and  if  there  had  been,  they 
would  not  have  been  well  taken.  (See  the  case  of  The  People 
v.  The  Kingston  and  Middletown  Turnpike  Road,  23  Wend* 
193,  and  Same  v.  The  President,  $*c.  of  the  Bristol  and  Rens- 
selaerville  Turnpike  Road,  Id.  222.)  Those  were  informa- 
tions in  the  nature  of  a  quo  warranto,  to  enforce  a  forfeiture  of 
the  charter  for  misuser 

The  indictment  was  sufficient,  and  according  to  established 
precedents.  (3  Chit.  Crim.  L.  594,  600.  Areh.  Cr.  PL  485.) 
There  is  no  error  in  the  proceedings  and  judgment  of  the  oyer 
and  terminer,  and  the  judgment  must  be  affirmed. 
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Cad y,  J.  dissented  from  that  part  of  the  above  opinion  which 
relates  to  the  question  of  challenges  to  jurors  by  the  public  pro*- 
'ecu  tor. 

Judgment  affirmed. 


Same  Term.     Before  the  same  Justices. 

Esmay  vs.  Fanning. 

In  an  action  of  trover  against  the  bailee  of  a  chattel,  it  it  no  defence  to  show  a 
delivery  of  the  chattel  to  a  person  not  authorised  to  receive,  it 

It  results  from  the  very  nature  of  a  bailee's  contract  that  if  he  fails  to  restore 
the  article  to  the  rightful  owner,  but  delivers  it  to  another  person,  not  author* 
ized  to  receive  it,  he  is  guilty  of  a  conversion. 

Where  the  parties  to  a  contract  of  bailment  reside  in  the  same  city,  the  property 
should  be  returned  to  the  bailor,  at  his  residence,  unless  there  is  some  agree- 
ment to  the  contrary. 

The  fact  that  at  the  time  of  the  bailment  the  property  was  stored  by  the  bailor 
with  a  third  person,  will  not  authorize  the  bailee  to  return  the  property  to  such 
third  person,  after  he  has  ceased  to  be  the  agent  of  the  bailor. 

Where  property  bailed  remains  in  the  possession  of  the  bailee,  trover  can  not  be 
maintained  against  him  by  the  bailor,  until  the  article  bailed  has  been  de- 
manded, and  the  bailee  has  neglected  or  refused  to  return  it.  But  if  the  prop- 
erty has  been  delivered  by  the  bailee  to  a  third  person,  such  delivery  amounting 
to  a  conversion,  proof  of  demand  and  refusal  are  not  necessary. 

This  was  an  action  of  trover  for  a  carriage.  The  pleadings 
were  drawn  up  under  the  code  of  1848.  The  complaint  stated 
that  the  plaintiff,  in  June,  1846,  being  possessed  of  a  carriage 
of  the  value  of  $250,  at  the  request  of  the  defendant  loaned 
and  delivered  the  same  to  the  defendant,  to  be  by  him  safely 
kept  for  the  plaintiff,  and  to  be  by  the  defendant  re-delivered  to 
the  plaintiff  on  request ;  that  the  defendant  did  not  safely  keep 
the  said  carriage  for  the  plaintiff,  but  converted  the  same  to  his 
the  defendant's  own  use.  That  the  defendant,  although  often 
requested  so  to  do,  has  not  returned  the  said  carriage  to  the 
plaintiff,  and  the  plaintiff  claims  damages,  <fcc.  <fcc.    The  com* 
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plaint  was  dated  12th  August,  1848.  The  answer  alledged 
that  the  defendant  did  safely  keep  the  carriage,  and  denied 
the  conversion  thereof  to  the  defendant's  use.  It  then  set 
out  that  the  carriage  was  delivered  by  the  plaintiff  to  the 
defendant  with  the  privilege  of  using  the  same,  in  consider- 
ation of  the  defendant's  storing  and  safely  keeping  the  same, 
and  for  a  further  consideration  that  the  plaintiff  was  to  have 
the  privilege  of  using  the  defendant's  horses  whenever  be  re- 
quired the  same.  That  the  carriage  was  used  occasionally  by 
both  parties,  and  the  defendant's  horses  were  used  by  the  plain- 
tiff. The  defendant  denied  that  be  had  failed  to  re-deliver  the 
carriage  to  the  plaintiff;  but  on  the  contrary,  stated  that  he  had 
re-delivered  it  to  the  plaintiff  or  his  agent  in  as  good  order  as  it 
was  when  received  by  the  defendant,  <fcc. 

The  reply  denied  that  the  defendant  safely  kept  the  carriage 
for  the  plaintiff  while  it  was  in  the  defendant's  possession.  It 
also  denied  that  the  storage  formed  any  part  of  the  considera- 
tion for  the  loan  of  the  carriage ;  alledged  that  the  defendant 
promised  to  keep  it  safely,  and  denied  that  plaintiff  was  to  use 
the  defendant's  horses  as  a  consideration  for  such  loan  of  the 
carriage,  or  that  the  carriage  was  used  in  common  by  the  par- 
ties while  it  was  in  the  defendant's  possession.  The  reply  fur- 
ther alledged  that  the  loan  of  the  carriage  was  made  at  the  de- 
fendant's request  and  for  his  sole  use,  and  without  reward  or 
hire.  It  denied  that  the  defendant  had  redelivered  the  carriage 
to  the  plaintiff  or  to  his  agent. 

The  cause  was  referred  to  a  referee,  who  reported  that  he 
found  as  facts  that  about  the  1st  of  June,  1846,  the  plaintiff 
loaned  to  the  defendant  the  carriage  in  question,  to  be  safely 
kept  by  the  defendant  for  the  plaintiff,  and  to  be  re-delivered  to 
the  plaintiff  on  request;  that  the  defendant  had  been  requested 
to  re-deliver  the  same  to  the  plaintiff;  that  the  defendant  and- 
plaintiff  might  each  use  the  carriage  and  the  defendant's  horses 
when  he  chose ;  that  the  carriage  was  obtained  by  the  defend- 
ant from  the  livery  stable  of  George  L.  Crocker,  then  of  Albany 
city,  and  that  he  kept  it  safely  till  about  the  1st  November, 
1846,  during  which  time  it  was  used  occasionally  by  both  par- 
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ties,  plaintiff  and  defendant.  That  about  the  first  of  Novem- 
ber, 1846,  it  was  returned  by  the  defendant  to  the  stable  of  said 
Crocker ;  which  return  of  the  carriage  to  the  stable  of  Crocker, 
the  referee  decided  was  not  a  redelivery  of  the  carriage  to  the 
plaintiff  or  his  agent.  He,  therefore,  reported  in  favor  of  the 
plaintiff  for  the  value  of  the  carriage  at  that  time,  on  which  judg- 
ment was  thereupon  given,  as  for  a  conversion  of  the  carriage. 

The  defendant  appealed  from  the  decision  of  the  referee.  A 
case  containing  the  whole  testimony  and  various  points  ruled 
by  the  referee  was  returned,  on  the  appeal,  as  parcel  of  the 
record.  From  the  case  it  appeared  that  Crocker  testified  that 
be  was  not  the  agent  of  tbe  plaintiff  to  receive  back  the  car- 
riage, at  any  time,  and  that  the  defendant  returned  tbe  carriage 
to  his  the  witness'  stable,  and  the  witness  of  his  own  accord  no- 
tified the  plaintiff  that  the  carriage  was  left  by  the  defendant  at 
his  stable ;  and  the  plaintiff  refused  to  have  any  thing  to  do  with 
it  It  appeared  also  that  the  referee  decided  that  a  demand 
and  refusal  were  admitted  by  the  pleadings ;  to  which  the  de- 
fendant's counsel  excepted. 

The  plaintiff  called  one  Nichols  as  a  witness,  who  testified 
that  in  tbe  summer  of  1848,  and  before  the  commencement  of 
this  action,  he,  at  the  request  of  the  plaintiff,  called  on  the  de- 
fendant and  told  him  to  return  the  said  carriage  to  the  plaintiff. 
On  his  cross-examination  the  defendant's  counsel  proposed  to 
ask  the  Witness  to  relate  the  answer  which  the  defendant  gave 
to  that  reply ;  this  was  objected  to  by  the  plaintiff's  counsel  and 
excluded  by  the  court,  and  the  defendant's  counsel  excepted. 
Tbe  defendant^  counsel  then  offered  to  prove  that  the  defendant 
said,  that  the  carriage  had  been  returned  to  the  plaintiff  pur- 
suant to  the  agreement  between  them.  This*also  was  objected 
to  and  excluded,  and  the  plaintiff's  counsel  again  excepted  to  the 
decision.    Other  facts  are  alluded  to  in  the  opinion  of  the  court 

The  defendant's  counsel  insisted  that  the  judgment  should 
be  reversed. 

F.  &.  Edwards,  for  the  defendant  I.  No  demand  and 
refusal  were  proved,  to  entitle  the  plaintiff  to  recover.    All 
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the  evidence  of  demand  and  refusal  will  be  found  in  the 
complaint  and  the  testimony  of  Nichols.  The  complaint  al- 
ledges  that  the  plaintiff  loaned  and  caused  to  be  delivered  to 
the  defendant  the  wagon,  and  to  be  by  the  defendant  safely 
kept  for  the  plaintiff,  and  to  be  re-delivered  by  the  defendant 
to  the  plaintiff  on  request.  AH  that  is  claimed  is  simply  a 
bailment,  gratuitous  on  the  part  of  the  defendant.  The  allega- 
tion in  the  complaint* is  that  the  defendant  did  not  safely  keep 
the  said  carriage  for  the  plaintiff,  but  that  he  converted  it  to  his 
own  use.  Then  there  is  the  usual  conclusion  of  request  to  de- 
liver ;  there  is  no  allegation  of  demand  and  refusal  negativing 
the  conditions  upon  which  the  complaint  charges  the  wagon  was 
received.  The  whole  complaint  is  based  upon  the  supposition 
that  the  defendant  disposed  of  the  wagon  to  his  own  use.  The 
answer  expressly  denies  all  the  allegations  of  the  complaint.  It 
denies  that  the  defendant  did  safely  keep  the  wagon,  while  in 
his  possession,  for  the  plaintiff;  that  he  converted  the  wagon 
and  used  and  disposed  of  it  to  his  own  use ;  sets  up  a  contract,  as 
proved  by  the  witness  Crocker.  It  denies  that  the  carriage  was 
used  in  common  by  the  plaintiff  and  defendant,  while  in  the 
defendant's  possession  ;  that  the  horses  were  used  in  like  man- 
ner without  hindrance  by  the  defendant.  The  1st,  2d,  3d,  4(1% 
and  5th  allegations  of  the  answer  were  duly  proved,  as  found 
by  the  report  of  the  referee.  The  defendant  denies  that  he  has 
not  as  yet  delivered  the  said  wagon,  and  alledges  that  he  has 
long  since  delivered  the  same  to  the  plaintiff  or  his  agent  If 
the  general  allegation  at  the  conclusion  of  the  complaint  shall 
be  construed  to  mean  a  demand  of  the  defendant  and  a  refusal 
to  deliver,  then  it  is  insisted,  that  the  answer  must  be  taken  as 
denying  every  material  intendment  sought  to  be  obtained  by 
the  allegation  in  the  complaint.  The  answer  charges  that  the 
defendant  has  long  since  delivered,  &c. — denying  in  express 
terms  the  conclusion  that  after  request  he  had  not  delivered. 
The  case  will  then  present  at  one  view,  under  the  pleadings, 
this  position ;  at  the  time  it  is  alledged  the  request  was  made 
the  property  was  out  of  the  defendant's  possession,  and  placed 
under  the  control  of  the  plaintiff.    Taking  this  in  connection 
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with  the  rule  of  law,  when  the  bailment  is  gratuitous  ana  no 
proof  or  allegation  of  gross  negligence,  the  plaintiff  must  prove 
a  demand  and  refusal  in  express  terms. 

II.  No  conversion  of  the  property  by  the  defendant,  or  any 
legal  demand  and  refusal  were  proved.  There  is  no  evidence 
in  the  case  of  any  legal  demand,  or  a  conversion  on  the  part  of 
the  defendant,  except  what  may  be  gathered  from  the  testimo- 
ny of  Nichols.  This  witness  does  not  statd  what  is  necessary  to 
complete  a  demand  and  refusal.  There  is  no  legal  demand — the 
evidence  is  that  he  called  on  the  defendant  at  the  request  of  the 
plaintiff,  and  demanded  the  carriage,  without  stating  where  the  * 
carriage  was  to  be  delivered.  Where,  as  in  this  case,  there  was 
a  gratuitous  bailment,  the  property  to  be  used  in  common,  and 
to  be  delivered  on  request,  the  bailee  is  not  bound  to  seek  the 
bailor,  but  is  only  bound  to  deliver  on  request,  that  is,  when  the 
request  is  made  to  have  the  subject  matter  of  the  bailment  pres- 
ent for  delivery.  The  demand  here  is  to  deliver  to  Esmay,  with- 
out any  proof  or  statement  where  Esmay  lived.  An  important 
fact  to  be  proved  to  make  a  demand  and  refusal  is  wanting  in  this 
case ;  the  defendant  when  demanded  did  not  refuse  to  deliver. 
The  witness,  in  a  form  full  of  assurance,  says,  you  have  got 
Mr.  Esmay's  carriage,  and  without  giving  time  for  the  defend- 
ant to  reply,  continues,  you  must  return  it  to  the  plaintiff.  Now  , 
this  can  not  in  the  strictest  sense  be  called  a  demand  and  refu- 
sal— the  demand  should  have  been  absolute  and  unqualified,  to 
have  afforded  any  evidence  of  a  conversion.  {Philipot  v.  Kelly, 
N.&M.  6U,dded.,  and  E.  106.    1  Har.  &  W.  134.) 

III.  The  proof  shows  that  the  wagon  in  question  was  to  be 
kept  by  the  defendant  in  a  safe  and  proper  place,  and  to  be  used 
in  common,  with  the  defendant's  horses,  by  both  parties.  It  is 
also  proved  that  in  the  fall  of  1846,  two  years  prior  to  the  com- 
mencement of  this  action,  the  wagon  was  returned  to  the  place 
iff  deposit,  and  that  the  plaintiff  was  informed  of  such  return — 
that  at  the  time  of  the  pretended  demand  and  refusal  the  wagon 
was  not  in  the  defendants  possession  or  control,  and  known  to 
he  so  by  the  plaintiff.  The  defendant  insists  that  the  proof  es- 
tablishes what  the  law  terms  a  deposit  only.    The  plaintiff  had 
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no  convenient  place  to  keep  the  wagon  and  desired  the  defend- 
ant to  keep  it  for  him,  and  allow  him  the  use  of  the  defendant's 
horses.  A  mere  depositary  is  answerable  only  for  such  gross 
negligence,  as  is  equivalent  to  fraud.  {Foster  v.  Essex  Bank, 
17  Mass.  500.  Edson  v.  Weston,  7  Conn.  278.  Sodowsky  v. 
McFarland,  3  Dana,  205.)  A  naked  bailee  of  goods  is  not 
liable  to  an  action  for  them,  at  the  bailor's  suit,  until  after  a  de- 
mand and  refused.  (Brown  v.  Cook,  *9  John.  361.  Hosmer 
v.  Clark,  2  Gree?U.  308.)  Was  there  such  gross  negligence  on 
the  part  of  the  defendant  as  creates  a  liability  1  The  referee's 
report  finds  the  fact  that  in  the  keeping  of  the  wagon,  or  in  its 
use  there  was  no  negligence.  But  it  is  sought  to  charge  the  de- 
fendant with  a  conversion  in  returning  the  wagon  to  the  orig- 
inal place  of  deposit,  instead  of  going  to  the  plaintiff  and  having 
him  appoint  a  place  of  delivery.  This  is  the  sole  ground  of 
action.  Can  it  be  said  that  in  this  there  was  gross  negligence? 
No  complaint  is  made  that  the  place  of  return  was  an  improper 
one,  for  the  plaintiff  had  himself  selected  the  place  as  a  fit  and 
proper  one  for  the  deposit  of  the  wagon.  Was  there  negligence" 
in  giving  the  plaintiff  proper  notice  of  the  return  of  the  wagon  ? 
Clearly  not.  The  proof  shows  that  he  was  informed  a  few 
days  subsequent  to  its  return  of  the  fact.  If  there  is  any  thing 
that  in  any  way  favors  the  idea  of  negligence  it  must  be  looked 
for  in  the  conduct  of  the  plaintiff.  The  most  that  can  be  said 
in  giving  a  name  to  this  transaction  is  "  a  hire  of  deposit." 
The  law  seems  to  be  that  a  depositary  for  hire  or  reward,  is 
answerable  only  for  gross  negligence.  If  he  uses  due  care  and 
the  property  is  stolen,  he  is  excused,  and  in  case  of  loss  the  onus 
of  showing  negligence  is  on  the  owner.  (Case  before  cited,  17 
Mass.  500.  Piatt  v.  HUbbard,  7  Conn.  497.  Rap.  v.  Gray- 
son, 2  Blackf.  130.  Knapp  v.  Curtiss,  9  Wend.  60.  Brown 
v.  Dmnisofi,  2  Id.  593.  Millson  v.  Salisbury,  13  John.  211.) 
There  was  no  negligence  or  default  on  the  part  of  the  defend- 
ant, and  the  onus  of  proving  such  default  rested  on  the  plain- 
tiff. (3  Taunt.  264.  5  Barn.  $•  Cress.  322.  1  H.  Black.  296. 
Jbnes  on  Bailment,  106.  Note  403,  Steph.  Nisi  Prius,  §  2703.) 
This  action,  if  brought  in  good  faith,  was  wholly  unnecessary ; 
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the  plaintiff  has  known  for  more  than  two  years  where  the 
wagon  was,  and  has  made  no  complaint  of  any  improper  de- 
posit. He  has  been  at  liberty  at  any  moment  to  take  the  wagon 
without  let  or  hindrance.  No  one  has  interposed  any  objection 
to  the  assertion  of  his  right  of  possession,  and  if  a  charge  for 
storage  has  accrued  (of  which  there  is  no  evidence,)  it  is  the  in- 
difference manifested  by  the  plaintiff  that  has  caused  it 

IY.  Was  the  return  of  the  wagon  by  the  defendant  to  the 
original  place  of  deposit — no  place  being  specified  or  proved  for 
its  return — a  conversion  of  the  wagon,  or  was  it,  in  view  of  the 
facts  of  the  case  as  proved,  a  delivery  to  the  plaintiff?  It  is  con- 
tended that  the  rule  of  law  as  established  between  carriers 
should  apply  to  the  defendant  in  this  case.  It  is  admitted  that 
where  a  common  carrier  receives  goods  for  transportation,  and 
he  delivers  them  to  a  third  person  not  the  one  authorised,  al- 
though no  wrong  was  intended,  and  the  goods  become  lost  to 
the  owner,  the  carrier  would  be  held  liable  m  trover ;  but  even 
here,  the  carrier  is  not  liable  in  trover  for  au  omission — it  is 
the  misfeasance,  the  wrongful  act  that  constitutes  the  action  of 
trover.  (6  Hill,  587,  and  cases  there  died.)  The  reason  of  the 
cases  that  charge  a  carrier  for  a  mis-delivery,  grows  out  of  his 
contract  tp  deliver,  and  his  special  character.  But  a  ware- 
houseman or  bailee  has  never  been  subjected  to  the  same  rules 
that  govern  common  carriers.  (2  Kenfs  Com.  441.  4  T.  R. 
681.  Peake's  N.  P.  114.  4  Esp.  N.  P.  262.)  A  warehouse- 
man or  depositary  of  goods  for  hire,  is  only  bound  for  ordinary 
care,  and  is  not  liable  for  a  loss  arising  from  accident,  where  he 
is  not  in  default ;  and  he  is  not  in  default  except  where  he  fails 
to  exercise  due  care  and  common  diligence;  and  even  if  the 
goods  be  stolen  by  his  servant  he  is  not  liable,  .unless  he  has 
been  guilty  of  gross  negligence  ;  the  liability  of  a  warehouse- 
man in  this  particular  being  different  from  that  of  a  common 
carrier.  (2  Kent,  141,  4  Esp.  N.  P.  315.  7  CowenA97>  600,».ft, 
and  cases.)  But  even  the  case  of  a  warehouseman  is  stronger 
than  that  of  a  simple  bailee  ;  the  one  has  a  commercial  signi- 
fication for  reward,  and  he  assumes  a  liability  significant  of  his 
character ;  a  bailee  as  in  this  case  has  no  such  relative  stand- 


185a]  IN  THE  SUPREME  COURT.  \Q$ 


Eoaay  «.  Fanning. 


log  or  liability;  and  can  only  be  made  liable  for  some  wrong/id 
act.  In  Packard  v.  Getman,  (4  Wend.  613,)  it  was  held  that 
to  charge  a  common  carrier  in  an  action  of  trover,  an  actual 
conversion  must  be  proved  ;  that  in  sucii  case  a  demand  and 
refusal  to  deliver  the  goods  is  not  sufficient  evidence  of  a  con- 
veraion,unless  they  were  in  the  possession  of  the  defendant,  or 
under  his  control  at  the  time  of  the  demand ;  the  refusal  in 
such  case  raises  no  presumption  of  conversion.  In  all  these 
cases  there  must  be  an  injurious  conversion,  something  more 
than  a  mere  omission.  (5  Burr.  1825.  Hallenbake  v.  Fish, 
5  Wend.  547.)  As  against  this  defendant  evidence  of  some  tor 
tious  act  was  essential  to  maintain  the  action  of  trover..  (2  B.  8p 
P.  438.  Steph.  N.  P.  2709.  6  Tenn.  Rep.  72.)  The  de- 
mand should  have  been  made  upon  the  person  who  at  the  time 
had  the  possession  of  the  goods.  (Id.  686.)  A  demand  and 
refusal  is  no  evidence  of  conversion,  unless  the  property  is  in  the 
possession  or  under  the  control  of  the  person  upon  whom  the 
demand  is  made.  (  Yale  v.  Saunders,  16  Verm.  240.  Vincent 
v.  Cornell,  13  Pick.  294.)  Was  the  possession  in  the  defendant  1 
This  will  not  be  claimed,  for  there  is  positive  proof  that  the 
plaintiff  knew  where  the  wagon  was,  when  the  demand  was 
made  on  the  defendant.  Was  the  wagon  under  the  control  of 
the  defendant?  The  return  of  the  wagon  to  the  original  place 
of  deposit,  and  a  notification  of  such  return  to  the  plaintiff, 
placed  the  wagon  beyond  the  control  of  the  defendant.  Had  it 
been  a  sale  by  the  defendant,  the  setting  apart  of  this  property 
as  delivering  to  a  third  person  for  the  buyer's  use,  and  a  notice 
to  the  buyer  of  such  fact,  would  unquestionably  have  passed 
the  title.  Or  suppose  money  had  been  deposited  in  like  form 
for  the  use  of  the  plaintiff,  and  he  notified,  such  act  would  have 
constituted  an  equitable  assignment  of  the  money  so  deposited. 
The  plaintiff's  right  of  action,  if  any,  was  against  the  holders 
of  the  wagon.  (Packer  v.  Gillies,  2  Camp.  337,  n.  Peet  v. 
Baxter,  1  Stark.  Rep.  472.  1  Selw.N.  P.  425.)  The  plaintiff 
should  have  demanded  the  wagon  of  the  holder.  (2  Burr. 
N.P.438.) 
V.  The  refusal  by  the  plaintiff  to  receive  the. wagon,  when 
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notified  by  Crocker  of  its  return,  discharged  the  defendant  from 
all  liability.  The  evidence  is  explicit  that  two  or  three  days 
subsequent  to  the  return  of  the  wagon  to  Crocker's  stable, 
Crocker  informed  the  plaintiff  that  the  defendant  had  returned 
the  wagon  to  his  stable;  the  plaintiff,  in  answer,  replied  "he 
would  have  nothing  to  do  with  it,"  and  Crocker  then  stated  to 
the  plaintiff  "  he  would  store  the  wagon,  and  they  could  settle  U 
between  themselves."  In  this  conversation  the  plaintiff  does 
not  rest  his  objection  to  the  receipt  of  the  wagon,  on  the  ground 
that  the  defendant  had  failed  to  return  it  to  his  house,  or  other 
place  of  deposit — the  plaintiff  makes  no  issue  that  the  return 
was  improper.  The  true  ground  of  the  plaintiff's  position,  and 
his  objection,  will  appear  by  referring  to  Crocker's  testimony. 
It  was  on  the  supposition  that  the  defendant  had  injured  the 
wagon  while  in  his  possession ;  and  this  view  is  strongly  sup- 
ported by  referring  to  the  evidence  of  Russell,  and  the  complaint. 
But  it  is  enough  to  say  that  the  plaintiff,  when  notified  by 
Crocker,  did  not  put  his  refusal  to  receiving  the  wagon  on  the 
ground  that  the  defendant  had  improperly  returned  the  wagon, 
and  the  entire  evidence  of  the  plaintiff's  case,  if  it  proves  any 
thing,  proves  that  his  refusal  was  based  upon  the  supposed  fact 
that  the  defendant  had  materially  damaged  the  wagon  while  in 
his  possession.  The  defendant  insists  that  the  plaintiff  was  re- 
quired to  apprise  the  party  why  he  objected  to  the  receipt  of  the 
wagon,  so  that  if  any  further  act  was  required  of  the  defendant 
he  might  perform.  The  acquiescence  of  the  plaintiff  as  to  the 
possession  of  the  wagon  by  Crocker  estops  him  from  now  setting 
up,  that  the  return  was  insufficient.  It  may  be  urged  that 
Crocker's  agency  had  ceased,  and  that  his  notification  of  the  re- 
turn of  the  wagon  was  an  unauthorized  act ;  but  this  was  not 
so  in  fact  Crocker's  stable  was  the  place  where  the  defendant 
found  the  wagon,  and  where  he  had  the  right  to  presume  it  was 
desired  it  should  be  returned.  But  waiving  this  conclusion,  the 
act  of  notification  by  Crocker  was  beneficial  in  its  operation  and 
result  to  the  defendant :  he  had  therefore  the  right  of  adopting  it 
as  his  own ;  and  in  such  case  the  adoptive  authority  related 
back  to  the  day  of  the  tender  by  Crocker.    (See  Lawrence  v. 
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Taylor,  5  HUly  107,  113.)  In  Mitchell  v.  Williams,  (4  Bill, 
13,  15,)  the  court  held  that  when  goods  came  lawfully  into  the 
defendant's  hands,  to  make  his  mere  inaction  decisive  evidence 
of  conversion — in  other  words,  to  make  it  a  refusal — there  should 
have  been  an  attempt  to  embarrass  the  plaintiff  in  his  steps  to 
obtain  possession.  It  is  submitted  that  this  is  the  true  rule. 
There  should  be  what  is  equivalent  to  a  wrong,  some  interfer- 
ence with  the  rights  of  others,  and  an  attempt  to  embarrass  the 
owner.  Can  it  be  urged  that  the  defendant's  act  is  to  be  sub- 
ject to  this  rule ;  that  the  return  intended  as  an  act  beneficial 
to  the  plaintiff,  and  in  fact  operating  as  such,  shall  be  so  con- 
strued as  to  mean  an  attempt  to  embarrass  the  plaintiff  in  his 
asserting  his  right  of  possession  ?  Such  a  construction  would 
always  invite  litigation.  This  rule  seems  to  be  supported  by 
Drake  v.  Shorter,  (4  Esp.  Rep.  165,)  where  the  court  held  that 
a  party  who  endeavors  to  do  a  charity  to  another's  property 
shall  not  be  held  to  respond  in  trover.  (See  also  Hall  v.  Bleaks, 
Dudley,  18.)  It  has  been  held  by  several  eminent  legal  writers, 
that  where  no  place  is  agreed  on  as  the  place  of  deposit,  the 
property  ought  to  be  delivered  at  the  place  where  it  was  found. 
(7  Gran,  Rep.  110.  3  Wash.  C.  C.  R.  140.  Chip,  on  Coiti.  27. 
Story  on  Bail.  117.)  The  bailment  in  this  case  being  in  trust  for 
the  benefit  of  both  the  defendant  and  the  plaintiff,  no  action  lies 
by  the  plaintiff  until  refusal  by  the  defendant  of  leave  to  the 
plaintiff  to  enjoy  the  use  of  the  wagon  as  per  agreement.  The 
possession  was  a  joint  possession ;  no  denial  of  the  use  of  the 
wagon  has  been  proved. 

VI.  The  referee  erred  in  rejecting  the  declarations  made  by 
the  defendant  at  the  time  the  demand  of  the  wagon  was  made 
by  the  witness  Nichols.  The  offer  to  prove  the  answer  of  the 
defendant  to  the  demand  was  clearly  legal  and  proper ;  and  no 
adjudicated  case  can  be  found  that  will  in  any  form  impeach 
this  position.  The  offer  of  the  defendant  here  was  to  prove  that 
he  informed  the  witness  when  the  demand  was  made,  that  he 
had  returned  the  wagon  according  to  the  understanding  between 
them.    A  bailee  who  asks  time  to  deliver  when  a  demand  is 
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made,  is  not  guilty  of  a  conversion  of  goods.  (Dowd  v.  Wad*- 
worth,  2  Dev.  130.)  A  demand  and  refusal  are  not  evidence  of 
the  conversion  where  the  defendant  has  no  interest  in,  or  con- 
trol over  the  property,  and  puts  his  refusal  on  the  ground  that 
he  is  not  in  possession.  (Morris  v.  Thompson,  1  Rich.  66.) 
When  the  demand  is  made  on  the  defendant  and  he  answers 
that  the  property  is  not  in  his  possession  or  control,  his  refusal 
in  this  case  forms  no  cause  for  the  action  of  trover.  (Steph. 
N.  P.  2688.  Smith  v.  Young,  1  Camp.  439.  2  SawuL  47, 
note  e.  Ball  N.  P.  44,  n.  b.  Severin  v.  Reppel,  4  Bsp.  156. 
5  Burr.  2825.)  A  demand  and  refusal  is  no  evidence  of  a  con- 
version, when  it  is  apparent  that  the  defendant  has  made  no 
conversion.    (1  Vetit.  223.    2  Salk.  655.     1  RoL  Ab.  5.) 

TIL  The  referee  should  have  nonsuited  the  plaintiff  for  the 
reasons  before  stated. 

Till.  The  referee  erred  in  deciding  that  there  was  due  to  tlie 
plaintiff  the  sum  of  $125,  as  the  value  of  the  wagon. 

IX.  The  evidence  of  the  return  of  the  wagon  was  proper  in 
mitigation  of  damages. 

H.  C.  Van  Vorst,  for  die  plaintiff.  I.  The  plaintiff  is  enti- 
tled to  recover  in  this  action  the  value  of  the  carriage,  unless 
the  defendant  has  proved  a  return  of  the  carriage  to  the  plain- 
tiff; because  the  defendant  took  tlie  carriage  on  the  condition 
that  he  would  re-deliver  the  same  to  tlie  plaintiff  on  request, 
which  request  is  both  admitted  and  proved.  II.  A  delivery  to 
a  third  person  is  not  a  compliance  with  the  conditions  on  which 
he  obtained  the  loan  of  the  carriage — therefore  the  delivery  to 
Crocker  is  no  return  to  the  plaintiff.  HI.  A  breach  of  tlie  trust 
under  which  the  defendant  received  the  carriage,  is  evidence  of 
a  conversion ;  a  non-compliance  with  a  request  to  deliver,  is 
such  a  breach.  (10  John.  172.  9  Wend.  167.  4  T.  R.  260. 
2  Harr.  71.  6  Shep.  382.  \6Verm.  138.)  IT.  The  delivery 
of  the  carriage  to  Crocker  was  not  a  return.  The  defendant  un- 
dertook to  re-deliver  the  carriage  to  plaintiff  on  request — not  to 
Cracker  or  any  other  person.  When  the  defendant  took  the 
carriage  from  Crocker,  Crocker  had  nothing  further  t*  do  with 
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it  Crocker  was  not  the  plaintiff's  agent  in  the  premises,  nor 
was  he  authorized  to  receive  the  carriage,  and  a  delivery  to  him 
was  a  violation  of  defendant's  understanding  with  plaintiff. 
(Story  on  Bail  *414.  2  Kent,  507.  4  WW.  377.  ACowen, 
463.  Sffed  v.  Hays,  4  Durn.  <$-  East,  264.)  T.  The  defend* 
ant  did  not  re-deliver  the  carriage  on  demand ;  that  a  demand 
was  made  as  alledged  in  the  complaint,  is  not  denied.  But  de- 
fendant alledges  in  his  answer  that  he  has  re-delivered  the  same 
to  the  plaintiff  or  his  agent;  and  it  is  incumbent  on  him  to 
show  a  return  either  to  plaintiff  or  his  agent  He  has  not 
proved  a  return  to  either,  and  has  failed  in  subtantiating  the 
allegation  in  his  answer.  (Devereux  v.  Barclay,  2  Barn.  $r 
Aid.  702.)  VI.  There  was  a  demand  also  proved  by  Nichols, 
about  two  weeks  before  suit  brought.  The  non-compliance 
with  the  demand  after  a  reasonable  time  has  been  afforded  for 
a  delivery  would  be  tantamount  to  a  refusal,  and  a  presumptive 
evidence  of  conversion,  and  throws  upon  the  defendant  the 
burthen  of  rebutting  the  presumption.  (4  Hill,  16.)  Non-com- 
pliance, after  a  demand,  is  virtual  refusal.  (8  John.  446.  6  Com. 
L.  Rep.  467.  2  Mass.  398.  1  Cowen,  330.)  VII.  The  de- 
fendant should  have  delivered  the  carriage  to  the  plaintiff,  the 
lender,  at  his  dwelling  house;  for  where  no  place  is  pointed  out 
by  the  contract  the  return  should  be  made  there,  or  defendant 
should  have  called  on  the  plaintiff  and  ascertained  from  him 
where  he  would  have  the  same  delivered.  (Barns  v.  Graham,  4 
Cowen,  462.  Story  on  Bail,  \  267  to  261,  *  266.  4  Pothier 
Pr.  a  usage,  n.  31,  33.)  VIII.  The  defendant  never  gave  the 
plaintiff  notice  of  the  return  to  Crocker;  what  Crocker  told 
plaintiff  was  his  own  suggestion,  nor  does  it  appear  when  this 
notice  was  given.  The  defendant  never  authorized  or  requested 
Crocker  to  notify  the  plaintiff;  he  left  the  carriage  under  Crock- 
er's shed  and  did  nothing  more.  IX.  It  was  not  proper  for  the 
defendant  to  show  what  reply  he  made  to  Nichols  when  he 
demanded  the  carriage  from  him ;  because  it  would  make  the 
defendant's  declaration  evidence  in  his  own  favor ;  and  in  addi- 
tion, what  he  offered  to  prove  was  not  evidence  of  a  return,  and, 
unsupported  by  positive  proof  of  a  return,  would  amount  to 
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nothing.  X.  The  objections  to  the  evidence  of  Crocker  are  not 
well  taken,  either  in  form  or  substance ;  and  it  was  too  late  to  ob- 
ject after  the  answer  was  taken.  XI.  The  pleadings  and  proofs 
show  the  loan  of  the  carriage  to  the  defendant,  and  the  terms 
thereof,  and  that  a  demand  of  the  same  had  been  made ;  the 
only  question  to  be  tried  was  the  fact  of  a  return,  the  burthen  of 
proving  which  rested. upon  the  defendant,  and  in  default  of 
proof  of  this  fact  the  plaintiff  was  entitled  to  a  judgment. 
XII.  The  court  will  not  disturb  the  report  on  the  question  of 
"return,"  as  that  is  a  question  of  fact  which  the  referee  has  de- 
cided ;  nor  of  the  amount  of  damages. 

By  the  Court,  Willard,  J.  The  gist  of  this  action  is  the 
conversion  and  deprivation  of  the  plaintiff's  property,  and  not 
the  acquisition  of  property  by  the  defendant.  (3  Barn,  ty  Aid. 
685.)  The  general  requisites  to  maintain  the  action  are,  prop- 
erty in  the  plaintiff;  actual  possession  or  a  right  to  the  imme- 
diate possession  thereof;  and  a  wrongful  conversion  by  the  de- 
fendant. (4  Barb.  S.  C.  R.  565.)  The  plaintiff's  title  was 
not  disputed  in  this  case.  The  issue  is  on  the  conversion :  or, 
in  other  words,  it  is  whether  the  defendant  re-delivered  the  car- 
riage to  the  plaintiff  or  his  agent,  before  the  commencement  of 
this  suit.  The  plaintiff  alledges  a  refusal  to  re-deliver  it,  and 
the  defendant  avers  that  he  did  re-deliver  it  The  referee  found 
the  fact  that  the  defendant  did  not  re-deliver  the  carriage  to  the 
plaintiff  or  his  agent ;  and  the  proof  is  that  Crocker,  to  whom 
the  defendant  did  deliver  the  carriage,  in  November,  1846,  was 
not,  at  that  time,  the  agent  of  the  plaintiff,  or  authorized  to  re- 
ceive it.  And  there  is  no  evidence  that  the  plaintiff  ever 
assented  to  that  delivery.  The  question,  therefore,  becomes 
narrowed  down  to  this :  whether  a  bailee  of  a  chattel  is  answer- 
able in  trover,  on  showing  a  delivery  to  a  person  not  authorized 
to  receive  it.  In  Devereux  v.  Barclay,  (2  Bam.  <£•  Aid.  702,) 
it  was  held  that  trover  will  lie  for  the  mis-delivery  of  goods  by 
a  warehouseman,  although  such  mis-delivery  was  occasioned 
by  mistake  only — and  this  court,  in  Packard  v.  Getman, 
(4  Wend.  613.)  held  that  the  same  action  would  lie  against  a 


186a]  IN  THE  SUPREME  COURT.  ]gg 


Eanay  t>.  Fuming. 


common  carrier,  who  had  delivered  the  goods,  by  mistake,  to 
the  wroogr  person.  The  same  point  was  ruled  by  Lord  Ken- 
yon  in  Youl  v.  Harbottle,  (PeaMs  N.  P.  Cages,  49,)  and  by 
the  English  Common  Pleas  in  Stephetison  v.  Kent,  (4  Bing. 
476.)  If  trover  will  lie  against  a  common  carrier  or  a  ware- 
houseman for  a  mis-delivery,  it  can,  under  the  like  circumstan- 
ces, be  sustained  against  a  bailee  for  hire,  or  a  gratuitous  bailee. 
It  results  from  the  very  obligation  of  his  contract,  that  if  he 
frits  to  restore  the  article  to  the  rightful  owner,  but  delivers  it 
to  another  person,  not  entitled  to  receive  it,  he  is  guilty  of  a  con-, 
version.    (Story  on  Bail,  i  414.) 

The  referee  found  as  a  fact  that  the  carriage  was  not  redeliv- 
ered to  the  plaintiff,  but  was  delivered  to  another  person  having 
no  right  to  receive  it  The  evidence  detailed  in  the  case  war- 
ranted that  finding,  and  it  can  not  be  disturbed  by  this  court. 
We  think  the  referee  drew  the  right  conclusion  from  that  fact, 
and  justly  held  the  defendant  liable  for  the  value  of  the  carriage. 

As  the  parties  all  lived  in  the  same  city,  the  carriage  should 
have  been  returned  to  the  plaintiff,  unless  there  was  some  agree- 
ment to  the  contrary.  The  fact  that  the  carriage  was  stored  * 
by  the  plaintiff  in  Crocker's  stable,  at  the  time  the  defendant 
first  received  it,  did  not  authorize  him,  under  a  contract  to 
return  it  to  the  plaintiff,  to  deliver  it  to  Crocker,  who  had  ceased 
to  be  the  plaintiff's  agent.  The  place  of  delivery  of  the  car- 
riage was  the  plaintiff's  residence.  (Barns  v.  Graham,  4  Cow- 
en,  452.  Story  m  Bail.  H  267,  261,  265.)  A  delivery  else- 
where, without  authority,  was  a  conversion.  We  have  not 
adopted  the  civil  law,  which  allowed  the  bailee,  in  case  no  place 
was  agreed  on,  to  restore  the  property  to  the  place  from  which 
he  took  it    (Story  an  Bail  §  117.) 

It  was  not  necessary  in  this  case  to  prove  a  demand  and  re- 
fusal. Had  the  carriage  remained  in  the  defendant's  possession, 
no  action  could  have  been  maintained  by  the  plaintiff  against 
the  defendant,  until  it  had  been  demanded,  and  the  defendant 
had  neglected  or  refused  to  return  it  A  demand  and  refusal 
are  not  a  conversion,  but  evidence  from  which  it  can  be  inferred. 
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A  demand  is  necessary  whenever  the  goods  have  come  lawfully 
into  the  defendant's  possession ;  unless  the  plaintiff  can  prove 
some  wrongful  act  of  the  defendant  in  respect  of  the  goods 
\yhich  amounts  to  an  actual  conversion.  (2  Leigh's  N.  P.  1483. 
Bates  v.  Conklin,  10  Wend.  389.  Tompkins  v.  HaUe,  3  Id. 
406.)  As  the  delivery  of  the  carriage  by  the  defendant  to 
Crocker  instead  of  the  plaintiff  amounted  to  a  conversion,  proof 
of  a  demand  and  refusal  was  unnecessary.  The  testimony  of 
Nichols,  therefore,  to  prove  a  demand  was  immaterial,  and  die 
decision  of  the  referee,  refusing  to  permit  the  defendant  to  prove 
what  he  said  at  the  time  the  demand  was  made,  could  have  no 
influence  on  the  result  of  the  cause.  Had  a  demand  been  ne- 
cessary, the  declaration  of  the  defendant  in  answer  to  the  de- 
mand would  have  been  admissible,  as  well  on  the  part  of  the 
defendant  as  of  the  plaintiff.  The  decision  of  the  referee  that 
a  demand  and  refusal  were  admitted  by  the  pleadings,  whether 
right  or  wrong,  worked  no  injury  to  the  defendant. 

A  wide  range  was  taken  on  the  argument,  on  the  implied 
obligations  resulting  from  the  various  kinds  of  bailments,  and 
particularly  with  reference  to  the  restoring  the  thing  bailed 
to  the  bailor.  But  it  seems  unnecessary  to  discuss  this  subject, 
in  this  case,  because  here  there  was  an  express  agreement  to 
return  the  property  to  the  plaintiff,  on  request 

The  judgment  must  be  affirmed. 
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Sexton  and  others  vs.  The   Moi^iotttaERY*  County   Mu- 
tual Insurance'  Comply? 

*.    - 

A  party  insured  against  loss  by  fire,  attempted  to  comply  with  the  conditions 
of  the  policy,  in  respect  to  tho  preliminary  proofs,  by  making  and  serving 
upon  the  insurers  his  own  affidavit  of  the  loss.  The  insurers  subsequently, 
wrthoit  notifying  him  that  his  affidavit  was  insufficient,  made  an  investiga- 
tion of  the  circumstances  attending  the  loss,  and  took  affidavits  to  satisfy 
themselves;  which  affidavits  were  delivered  to  an  agent  of  the  insurers, 
within  the  time  limited  for  making  preliminary  proof.  Hcltl  that  the  jury 
might  find  that  the  delivery  of  the  additional  affidavits  to  the  agent  was  a 
delivery  to  the  insurers,  and  that  the  proof  thus  made  was  a  substantial 
compliance  with  the  terms  of  the  contract. 

Preliminary  proofs,  although  admissible  as  evidence,  in  an  action  upon  tho 
policy,  are  not  evidence  on  tho  question  of  the*aniount  of  damages,  unless 
they  are  made  so,  by  the  •terms  of  the  policy. 

"Where  a  policy  of  insurance  requires  that  in  case  of  any  prior  and  existing  in- 
surance ipon  the  same  property,  notice  thereof  shall  he  given  to  the  com** 
pany,  notice  to  an  agent  authorized  to  make  surveys  and  receive  applica- 
tions for  insurance,  and  to  receive  the  moneys  paid  by  the  insured,  is  suffi- 
cient.   Such  notice  need  not  be  in  writing. 

Where  by  the  conditions  annexed  to  a  policy  it  is  provided  that  "  in  all  cases 
the  insured  will  be  bound  by  the  application,  for  the  purpose  of  taking 
which  the  surveyor  will  be  deemed  the  agent  of  the  applicant  as  well  as  of 
the  company,"  the  surveyor  is  the  agent  of  the  applicant,  and  the  applicant 
will  be  affected  by  any  omission  of  such  agent  in  describing  the  property 
insured. 

Where  in  the  application  to  an  insurance  company  for  insurance  on  personal  prop- 
erly, which  application  was  annexed  to  the  policy  issued,  and  was  referred  to 
therein,  and  made  a  part  thereof,  opposite  to  the  usual  printed  inquiries, 
"where  situated,  of  what  materials  and  size  of  building,  Ac.  and  relative 
situation  as  to  other  buildings,  distance  from  each  if  less  than  ten  rods," 
&c.  was  written  a  description  of  several  buildings  standing  within  ten  rods 
of  the  one  in  which  the  goods  insured  were,  but  several  other  buildings 
within  that  distance  were  not  mentioned ;  Held  that  had  this  been  an  insur- 
ance upon  buildings  the  statement  in  the  application,  as  to  distance  from 
other  buildings,  would  have  been  a  warranty ;  and  that  if  a  different  rule 
prevails  in  respect  to  personal  property,  in  any  case,  such  rule  can  not  apply 
where  personal  property  onty  is  insured. 

Ifhere  it  is  one  of  the  conditions  of  a  policy  of  insurance  that  in  ease  of  any 
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misrepresentation  or  concealment  on  the  part  of  the  assured,  the  insurance 
shall  bo  void,  and  in  an  action  upon  such  policy  the  defendants  alledge  con- 
cealment of  a  material  fact  by  the  assured,  the  question  of  concealment, 
and  its  materiality,  should  be  submitted  to  the  jury. 

Assumpsit  on  a  policy  of  insurance  against  loss  by  fire. 
The  cause  was  tried  the  second  time,  at  the  Fulton  circuit  in 
November,  1843,  before  Cushman,  circuit  judge.  The  prop- 
erty insured  was  goods,  mittens,  gloves  and  moccasins,  described 
in  the  policy  as  being  contained  "in  a . building  belonging  to 
Sidney  Mills,  reference  being  had  to  the  application"  of  the  in- 
sured "for  a  more  particular  description,  and  as  forming  a  part 
of  this  policy."  The  policy  contained  a  provision  that  in  case 
the  assured  should  have  already  made  any  other  insurances  on 
the  property  insured,  not  notified  to  the  defendants,  the  policy 
should  be  void  and  of  no  effect.  The  following  were  among  the 
conditions  annexed  to  the  policy.  "  Conditions  of  insurance. 
All  applications  for  insurance  must  be  made  in  writing,  according 
to  the  printed  forms  prepared  by  the  company.  Applications 
may  be  made  out  by  the  applicant  or  by  an  agent,  and  in  all 
cases  the  insured  will  be  bound  by  the  application,  for  the  pur- 
pose of  taking  which  the  surveyor  will  be  deemed  the  agent  of 
the  applicant  as  well  as  of  the  company."  "  If  any  person  in- 
suring any  property  in  this  company  shall  make  any  misrepre- 
sentation or  concealment,  in  the  application,  or  if  after  the  insur- 
ance is  effected,  the  risk  of  the  property  shall  be  increased  by 
any  means  within  the  control  of  the  assured,  or  if  the  building 
or  premises  shall  be  occupied  in  any  way  so  as  to  render  the 
risk  more  hazardous  than  at  the  time  of  insuring  and  not  speci- 
fied in  the  application,  or  duly  notified  to  the  company,  such  in- 
surance shall  be  void." 

In  case  of  loss  or  damage  by  fire,  the  assured  were  required 
forthwith  to  give  notice  thereof  to  the  secretary,  and  within  thirty 
days  after  the  loss,  to  deliver  in  a  particular  account  of  the  loss  or 
damage,  signed  with  their  hands  and  verified  by  their  oath  or 
affirmation,  <fcc.  And  any  misrepresentation  or  concealment, 
or  fraud  or  false  swearing,  in.  any  statement  or  affidavit  in  rela- 
tion to  said  loss  or  damage  was  tg  forfeit  all  claim  by  virtue  of 
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the  policy,  and  to  be  a  foil  bar  to  all  remedies  upon  the  same. 
It  was  stipulated  that  losses  were  to  be  paid  within  three  months 
after  the  losses  should  have  been  ascertained  and  proved,  and 
the  statements  made  as  above.  The  defendants  pleaded  the 
general  issue,  and  gave  notice  that  at  the  time  of  executing  the 
policy  by  them,  the  plaintiffs  had  an  insurance  of  $1500  on  the 
same  property  in  the  Saratoga  County  Mutual  Insurance 
Company,  which  was  then  in  full  force  and  effect,  and  which 
continued  in  full  force  and  effect  until  after  the  property, 
was  destroyed  by  fire,  and  that  they  gave  no  notice  of  such 
insurance  to  the  defendants.  Also  that  the  fire  by  which 
the  property  was  destroyed  was  caused  by  the  wrongful  acts  of 
the  plaintiffs,  and  that  the  plaintiffs,  or  some  or  one  of  them, 
designedly  and  fraudulently  set  said  fire,  or  procured  the  same 
to  be  done,  with  intent  to  defraud  the  defendants. 

On  the  trial  the  plaintiffs  gave  in  evidence  the  policy  of  in- 
surance, dated  July  10, 1889,  and  the  application  made  by  them 
for  insurance,  and  the  note  given  for  the  premium.  They  also 
proved  the  loss  of  the  property  insured,  on  the  night  of  the  8th 
of  August,  1839.  They  then  called  as  a  witness  Sylvaaus  Wil- 
cox, who  testified  that  he  was  appointed  the  agent  of  the  defend- 
ants in  1839,  and  continued  such  until  June,  1840.  That  his 
appointment  was  in  writing ;  and  it  was  produced  and  read  in 
evidence.  It  certified  that  Wilcox  had  been  "  duly  appointed  by 
the  directors  of  the  Montgomery  County  Mutual  Insurance 
Company  an  agent  to  make  surveys  and  receive  applications  for 
insurance  against  fire,  in  said  company ;"  that  he  had  given  se- 
curity for  faithful  performance  of  his  duties  as  such  agent,  and 
the  paying  over  and  accounting  for  all  moneys  received  by  him 
belonging  to  the  company,  and  had  the  confidence  of  the  direc- 
tors. It  was  admitted  by  the  plaintiffs  that  before  and  at  the 
time  of  making  said  application,  they  were  insured  on  all  the 
property  covered  by  the  said  policy,  in  the  Saratoga  County  Mu- 
tual Insurance  Company,  to  the  amount  of  fifteen  hundred 
dollars.  The  said  Sylvanus  Wilcox  testified  for  the  plaintiffs, 
that  he  received  the  said  application,  and  that  he  filled  out  the 
amount  in  the  premium  note  and  in  the  application,  and  they 
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were  then  signed  by  the  plaintiffs ;  that  at  the  same  time  he  re- 
ceived 5  per  cent  in  cash  upon  said  premium  note,  being  $8,25, 
and  fees  $1,50.  The  counsel  for  the  plaintiffs  then  offered  to 
prove  by  said  Wilcox  that  at  the  time  he  received  said  appli- 
cation, the  plaintiffs  verbally  notified  him  of  a  prior  insurance  in 
the  Saratoga  County  Mutual  Insurance  Company.  To  the 
admission  of  this  evidence  the  counsel  for  the  defendants  ob- 
jected, on  the  ground  that  parol  evidence  could  not  be  given  to 
add  to,  explain,  modify  or  vary  the  terms  of  the  written  contract 
between  the  parties,  and  it  was  insisted  by  the  counsel  for  the 
defendants  that  notice  of  all  prior  insurance  being  required  by 
the  terms  of  the  policy,  such  notice  would  and  did,  if  given,  form 
a  part  of  the  contract,  and  that  therefore  parol  evidence  of  the 
notice  could  not  be  admitted.  The  counsel  for  the  defendants 
also  objected  to  the  evidence,  on  the  ground  that  notice  to  the 
agent  who  was  acting  under  the  said  written  appointment,  which 
the  defendants'  counsel  insisted  specified  and  limited  his  powers 
to  the  taking  of  applications,  was  not  notice  to  the  corporation. 
That  it  should  have  been  set  forth  in  the  plaintiffs'  application, 
or  at  least  that  it  should  have  been  in  writing  and  served  upon 
the  defendants  at  their  office ;  or  at  all  events  that  it  should  have 
been  brought  home  in  some  form  to  the  proper  officers  of  the 
defendants.  These  objections  were  all  overruled  by  the  judge 
and  the  evidence  admitted ;  whereupon  the  counsel  for  the  de- 
fendants excepted.  Wilcox  then  testified  that  James  K.  Sex- 
ton, one  of  the  plaintiffs,  did  at  the  time  said  application  Was 
made,  verbally  inform  him  of  a  prior  insurance  in  the  Saratoga 
Company.  Witness  farther  stated  that  he  was  not  requested  to 
and  did  not  communicate  the  information  of  a  prior  insurance  to 
the  defendants,  and  he  thought  that  Sexton  stated  the  amount 
of  the  prior  insurance  at  fifteen  hundred  dollars,  but  was  not  pos- 
itive as  to  the  amount  he  named.  That  when  money  was  paid 
him  upon  applications  he  always  gave  the  applicant  a  receipt,  for 
which  he  used  a  printed  blank  furnished  him  by  the  defendants ; 
that  the  receipt  certified  that  the  applicant  had  made  application  to 
the  Montgomery  County  Mutual  Insurance  Company  for  insur- 
ance to  the  amount  specified  in  the  application;  that  he  had  given 
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hit  premium  note  for  the  amount  of  the  premium  according  te 
the  rate,  and  had  paid  upon  the  same  5  per  cent  and  $1,50  for  a 
survey  and  policy,  and  that  he  would  be  insured  upon  the  prop- 
erty for  five  years  if  the  directors  of  the  company  approved  of 
the  application.  The  plaintiffs  then  proved  the  service  upon  the 
defendants  on  the  24th  day  of  August,  1839,  of  an  inventory  or 
account  of  goods  claimed  to  have  been  destroyed  by  fire,  amount- 
ing in  the  aggregate  to  the  sum  of  $2951,97,  to  which  was  sub- 
joined a  claim  of  $100  for  mittens,  gloves  and  moccasins,  in  the 
following  words :  "  Lot  of  mittens,  gloves  and  moc  $100." 

To  the  said  inventory  or  account  was  annexed  an  affidavit 
made  on  the  23d  of  August,  1839,  by  James  K.  Sexton,  one  of  the 
plaintiffs,  in  the  following  words :  "  Fulton  County,  ss.  James 
K.  Sexton  of  Gloversville,  in  said  county,  being  duly  sworn,  says 
that  the  foregoing  inventory  of  property  destroyed  by  fire  on  the 
night  of  the  eighth  of  August,  instant,  belonging  to  Sexton, 
McEwen  &  Co.  was  prepared  by  himself,  and  that  it  is  true  in, 
substance  and  as  nearly  as  may  be  estimated.  This  deponent  is 
one  of  the  firm  of  Sexton,  McEwen  <fc  Co.  of  Gloversville.  Thia 
deponent  says  that  the  only  probable  source  from  which  the  fire 
could  have  caught  was  from  a  lamp  in  the  store."  The  plaintiff* 
then  offered  to  show,  as  a  part  of  the  preliminary  proofs,  the 
.  making  of  three  other  affidavits,  one  by  said  James  K.  Sexton, 
one  by  John  D.  McEwen,  and  the  other  by  William  Sexton,  all 
of  which  were  sworn  to  on  the  5th  of  September,  1839,  and  on 
that  day  received  by  Nicholas  Bitter,  an  agent  of  the  defend- 
ants. The  counsel  for  the  defendants  objected  to  the  proof;  oa 
the  ground  that  the  said  affidavits  had  been  taken  and  procured  in 
behalf  of  the  defendants,  in  an  investigation  directed  by  them 
of  the  circumstances  attending  the  loss.  .  That  the  plaintiffs  had 
not  furnished  them  to  the  defendants,  and  bad  therefore  no  right 
to  compel  their  introduction ;  and  that  they  could  not  form  any 
part  of  the  preliminary  proofs  required  by  the  conditions  attached 
to  said  policy.  The  judge  overruled  the  objection  and  allowed 
the  proof  to  be  given ;  to  which  the  defendants  excepted.  These 
affidavits  were  then  read  in  evidence.  It  was  proved  they  were, 
delivered  to  N.  Bitter,  an  agent  of  the  company,  about  the  5th 
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of  September,  1839.  The  plaintiffs  proved  the  loss,  and  the' 
value  of  the  goods,  and  rested.  The  counsel  for  the  defendants 
then  moved  that  the  plaintiffs  be  nonsuited,  upon  the  grounds 
that  the  verbal  notice  of  a  prior  insurance,  given  to  the  surveyor, 
whose  authority  or  agency  was  shown  to  have  been  special,  and 
limited  to  the  receiving  of  applications  and  the  premium  thereon, 
was  not  notice  to  the  corporation,  within  the  meaning  of  the  pol- 
icy ;  that  it  should  have  formed  a  part  of  the  plaintiff's  written 
application,  or  at  least  that  it  should  have  been  in  writing  and 
served  upon  the  defendants  at  their  office ;  or  at  all  events  that 
it  should  have  been  brought  home  in  some  form  to  the  proper 
officers  of  the  defendants ;  and  that  the  notice  proved  was  bad, 
inasmuch  it  did  not  state  the  amount  of  the  said  prior  insur- 
ance. The  court  refused  to  grant  a  nonsuit  upon  these  grounds, 
and  the  defendants  thereupon  excepted.  The  counsel  for  the 
defendants  also  moved  for  a  nonsuit,  on  the  ground  that  the  plain- 
tiffs had  not  shown  a  compliance  with  the  conditions  attached  to 
said  policy  in  regard  to  the  service  of  preliminary  proofs,  and  it 
was  insisted  by  the  said  counsel  in  support  of  the  motion,  that 
the  affidavit  of  James  K.  Sexton  attached  to  said  inventory  of 
goods,  and  served  upon  the  defendants  on  the  24th  of  August, 
1889,  was  not  of  itself  a  compliance  with  the  conditions,  in- 
asmuch as  it  did  not  state  whether  any  and  what  other  insur- 
ance had  been  made  on  the  same  property,  nor  whether,  since  the 
time  of  effecting  said  insurance,  the  risk  had  been  increased  by 
any  means  whatever.  And  it  was  further  insisted  in  support 
of  said  motion,  that  the  said  affidavits  of  James  K.  Sexton, 
John  D.  McEwen  and  William  Sexton,  sworn  to  on  the  5th  day 
of  September,  1839,  if  a  part  of  the  preliminary  proofs  at  all, 
were  not  served  in  time ;  that  said  conditions  required  that  the 
sworn  statement  constituting  the  preliminary  proofs  should  be 
delivered  in  at  the  office  of  the  defendants  within  thirty  days 
after  the  loss,  and  that  as  the  said  last  mentioned  affidavits,  with- 
out which  the  preliminary  proofs  were  defective  and  insufficient, 
were  not  delivered  at  the  office  of  the  defendants  before  the  8th, 
9th  or  10th  of  September,  1839.  their  service  or  delivery  on 
either  of  those  days  was  not  a  compliance  with  said  oondi- 
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tions.  His  Honor,  the  Circuit  Judge,  then  decided  that  whether 
the  said  last  mentioned  affidavits  were  served  upon  the  defend- 
ants as  required  by  said  conditions  within  the  thirty  days  after 
the  loss,  was  a  question  of  fact  for  the  jury  to  determine,  and 
that  they  had  a  right  to  infer  that  as  the  fire  happened  on  the 
night  of  the  8th  of  August,  as  late  as  ten  o'clock,  it  extended  or 
continued  into  the  9th  of  August ;  and  that  if  such  should  be 
their  inference,  the  affidavits  were  delivered  in  time  to  be  a  full 
compliance  with  said  conditions ;  and  the  said  judge  refused  to 
grant  the  motion  for  a  nonsuit ;  and  the  counsel  for  the  defend- 
ants excepted. 

The  defendants  then  entered  upon  the  defense  and  called  as  & 
witness  Robert  Robinson,  by  whom  they  offered  to  show  that  he 
had  made  a  survey  of  the  premises  where  the  plaintiffs'  store 
stood,  before  the  fire,  and  that  there  were  several  other  buildings 
within  ten  rods  of  said  store  besides  those  mentioned  in  the  plain- 
tiffs' said  written  application  for  insurance,  and  that  those  sev- 
eral other  buildings  were  there  and  within  ten  rods  of  said  store 
before  and  at  the  time  when  said  application  was  made,  and  so 
remained  until  that  time.  The  counsel  for  the  plaintiffs  objected 
to  the  testimony  as  being  immaterial  and  incompetent,  but  the 
court  overruled  the  objection  and  allowed  the  introduction  of  the 
evidence ;  whereupon  the  counsel  for  the  plaintiffs  excepted.  The 
witness  then  testified  that  he  knew  where  the  said  plaintiffs' 
store  which  was  burned  stood,  and  that  he  had  lately  made  a  sur- 
vey of  the  premises  and  ascertained  the  distances  from  said 
store  of  all  the  buildings  within  ten  rods  of  the  same.  That  be- 
sides the  buildings  named  in  the  plaintiffs'  application  there  was 
a  wood  house,  distant  from  said  store  northerly,  151  feet,  which 
said  wood  house  was  joined  on  the  north  to  a  dwelling  oc- 
cupied by  Mr.  Churchill,  and  also  an  old  store,  southeasterly 
from  said  store,  118  feet ;  also  a  dwelling  house  belonging  to 
Mr.  Haggard,  south  of  said  old  store  and  162  feet  from  plain- 
tiffs' said  store ;  also  a  barn  belong  to  Mr.  Churchill,  106  feet 
west  of  north  from  the  plaintiffs'  store ;  also  a  barn  belonging 
to  Mr.  Shotenkirk,  135  feet  northwesterly  from  said  store ;  also 
a  building  belonging  to  Mr.  Burr  and  occupied  for  shops,  158 
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feet  southerly  from  said  store.  That  the  said  buildings  were  all 
of  them  there  and  located  with  reference  to  the  plaintiffs'  store  and 
as  he  had  described  them,  as  long  ago  as  June,  1839,  and  prior 
to  that  time,  and  that  besides  them  the  buildings  mentioned  in 
the  plaintiffs'  application  were  also  there  and  located  as  described 
in  said  application.  The  defendants  then  called  Lester  Wilcox, 
a  witness  sworn  for  the  plaintiffs,  who  testified  that  he  was  the 
secretary  of  the  defendants.  That  the  plaintiffs'  application  was 
received  by  him  at  the  office  of  the  company  in  Canajoharie, 
through  the  mail,  on  or  about  the  first  of  July,  1839,  that  it  was 
post  marked  as  having  been  mailed  at  Fultonville  on  the  27th  or 
29th  of  June,  1839.  That  the  directors  of  the  company  alone 
had  authority  to  approve  or  reject  applications  for  insurance,  and 
that  the  date  and  number  in  the  premium  note  were  not  inserted 
by  the  agent  who  received  the  application,  but  by  the  witness  as 
secretary,  after  the  application  was  approved  by  the  directors,  and 
that  the  policy  was  dated  and  ran  from  the  time  of  the  approval  of 
the  application,  and  not  from  the  time  it  was  received  by  the  agent 
The  plaintiffs  then  recalled  Sylvanus  Wilcox,  and  offered  to 
show  by  him  that  he  made  the  survey  and  filled  up  the  plain- 
tiffs' application.  To  this  evidence  the  counsel  for  the  defend- 
ants objected,  upon  the  ground  that  it  was  wholly  immaterial 
who  made  the  survey  or  filled  up  the  application  afterwards  signed 
by  the  plaintiffs.  And  it  was  insisted  by  the  counsel  for  the 
defendants  that  under  the  conditions  of  insurance  attached  to 
said  policy,  the  said  Sylvanus  Wilcox  was  wholly  the  agent  of 
the  plaintiffs  in  filling  up  the  application.  That  the  plaintiffs 
were  bound  by  their  application,  whoever  prepared  it  for  execu- 
tion ;  and  that  their  mentioning  in  it  certain  buildings  within 
ten  rods  of  the  store  and  not  mentioning  other  buildings  within 
the  same  distance,  was  a  warranty  that  there  were  no  others  within 
that  distance ;  and  further,  that  it  was  such  a  concealment  or 
misrepresentation,  in  the  application,  as  by  the  terms  of  said  con- 
ditions rendered  the  policy  void  and  of  no  effect ;  and  that  under 
the  proof  as  it  then  stood,  it  was  the  duty  of  the  court  to  in- 
struct the  jury  to  find  a  verdict  for  the  defendants.  The  court 
overruled  the  objections,  and  held  that  if  the  application  was 
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filled  up  by  the  said  Wilcox  after  he  had  made  the  survey ,  act- 
ing under  his  appointment  to  receive  applications  and  make  sur- 
veys, the  plaintiffs  were  not  responsible  for  what  it  did  or  did 
not  contain,  and  that  they  could  not  be  affected  by  any  omis- 
sions, misrepresentations  or  concealments  made  by  the  agent  of 
the  company,  and  the  court  refused  to  instruct  the  jury  to  find 
a  verdict  for  the  defendants,  and  admitted  the  evidence,  and  the 
counsel  for  the  defendants  excepted.  The  said  Sylvanus  Wil- 
eox  then  testified  that  he  and  the  said  James  E.  Sexton,  one  of 
the  plaintiffs,  made  the  survey  together,  and  that  he  then  filled 
up  the  application,  by  the  direction  of  the  said  Sexton.  That 
Sexton  was  present  when  witness  filled  up  the  application.  That 
Sexton  signed  it  for  the  plaintiffs.  The  witness  did  not  recol- 
lect what  distances  were  measured,  nor  whether  they  measured 
all  that  was  deemed  material ;  that  he  was  not  requested  by  the 
plaintiffs  to  leave  anything  out,  nor  to  insert  anything  more  than 
was  inserted.  That  Sexton  then  paid  him  the  5  per  cent  and 
fees ;  that  the  fees  belonged  to  the  witness  for  his  services,  and 
he  accounted  to  the  defendants  for  the  5  per  cent  only ;  and  that 
the  defendants  paid  him  no  compensation  whatever  in  any  case. 
The  jury  found  a  verdict  for  the  plaintiffs  for  $1406,00.  And 
the  defendants,  on  a  bill  of  exceptions,  moved  for  a  new  trial. 

D.  McMartin,  for  the  plaintiffs. 

N.  Hill,  Jr.  for  the  defendants. 

By  the  Court,  Hand,  J.  I  am  inclined  to  the  opinion  that 
the  objection  in  relation  to  the  preliminary  proofs,  is  not  tena- 
ble. An  attempt  was  made  to  comply  with  the  contract  of  in- 
surance in  this  respect,  and  afterwards,  the  defendants,  without 
notifying  the  plaintiffs  that  Sexton's  affidavit  was  insufficient, 
made  an  examination  and  pursued  the  inquiry  to  satisfy  them- 
selves. The  jury  might  have  found  this  to  be  a  substantial 
compliance  with  the  terms  of  the  contract,  and  it  would  now  be 
unjust  to  disregard  all  this,  particularly  after  the  jury  have  said 
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the  delivery  of  the  additional  affidavits  to  Bitter  was  a  delivery 
to  the  defendants. 

The  "  conditions"  attached  to  the  policy  contain  this  clause : 
"  Payment  of  losses  will  he  made  within  three  months  after  the 
loss  shall  have  been  ascertained  and  proved  and  the  statements 
made  as  above."  The  circuit  judge  decided  that  the  preliminary 
proofs  were  evidence  to  the  jur^  on  the  question  of  the  amount 
of  damages.  They  were  no  doubt  admissible  evidence  in  the 
cause,  but  not  on  this  point,  unless  made  so  by  the  contract. 
The  contract,  I  think,  has  not  made  them  so.  The  defendants 
had  a  right  to  require  them  to  aid  in  a  mutual  adjustment  of  the 
matter,  but  it  is  not  stipulated  that  in  case  of  litigation,  they 
shall  be  evidence  generally  on  the  trial.  On  this  point  I  think 
the  judge  erred. 

Another  objection  is  made,  that  no  notice  was  given  of  a  prior 
and  existing  insurance  on  the  same  property.  The  application 
must  be  in  writing,  and  the  surveyor  is  declared  for  this  pur- 
pose to  be  the  agent  of  the  insured ;  but  it  is  not  declared  that 
he  can  not  be  the  agent  of  the  company  for  other  purposes. 
Here  notice  of  a  prior  insurance  was  given  to  Wilcox.  Wilcox's 
appointment  declared  him  authorized  to  make  surveys  and  re- 
ceive applications  to  the  defendants  to  insure,  and  receive  the 
money  paid  on  effecting  an  insurance ;  and  it  further  states  that 
he  has  the  confidence  of  the  directors.  If  the  jury  found  him 
agent  for  this  purpose,  which  I  think  they  were  authorised  to 
do,  the  notice  was  sufficient.  (Cowen  fy  Hilts  Notes,  1198. 
15  Wend.  425.    3  Denio,  244.    7  Hill,  91.) 

On  the  points  of  warranty  and  concealment  there  is  more  dif- 
ficulty. In  Trench  v.  The  Chenango  Co.  Mu.  Ins.  Co.  (7  Hill, 
122,)  the  "  conditions"  required  the  application  to  state  the  dis- 
tance of  the  buildings  insured  from  building  within  ten  rods  of 
it.  That  clause  is  not  in  the  condition  annexed  to  this  policy. 
But  the  application  is  made  part  of  the  policy.  The  language 
is,  "  reference  being  had  to  the  application  of  said"  plaintiffs 
"  for  a  more  particular  description  and  as  forming  a  part  of  this 
policy."  (And  see  Burritt  v.  Sar.  Co.  Mu.  Ins.  Co.  5  Hill, 
190 ;  Jennings  v.  Chenango  Co.  Mu.  Ins.  Co.  2  Denio,  82 ; 
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Frost  v.  Saratoga  Mu.  Ins.  Co.,  M.  S.  Opinion  of  Beardsley, 
J.)  notwithstanding  too  what  was  said  in  7  Hill,  124.  In  this 
application,  opposite  to  the  usual  printed  inquiries — "  where  situ- 
ated, of  what  materials  and  size  of  buildings,  <fcc.  and  relative  situ- 
ation as  to  other  buildings,  distance  from  each,  if  less  than  ten 
rods,  and  for  what  purpose  occupied  and  by  whom,"  is  written  : 
"  In  Johnstown,  Fulton  county,  owned  by  applicants  and  con- 
tained in  a  wooden  building  belonging  to  Sidney  Mills.  It  con- 
taines  one  chimney,  and  one  stove,  pipe  from  stove  passes  through 
chamber  floor  by  means  of  a  stone  tube,  and  enters  chimney  hor- 
izontally in  brick.  Ashes  are  taken  up  and  cooled  in  metallic 
dishes.  Bounded  north  86  feet  by  a  dwelling,  east  by  space, 
south  70  feet  to  a  shed,  southeast  50  feet  by  a  dwelling  belong- 
ing to  Mrs.  S.  Mills.  Ins.  Mont.  Go.  Co.  west  6  feet  by  a  shed 
which  is  bounded  west  by  space."  Several  other  buildings  how- 
ever in  fact,  were  within  ten  rods  of  this  building,  in  which  the 
goods  insured  were.  The  circuit  judge,  on  this  point,  held  that 
if  the  application  was  filled  up  by  Wilcox  after  he  had  made  the 
survey,  acting  under  his  appointment  to  receive  applications  and 
make  surveys,  the  plaintiffs  were  not  responsible  for  what  it  did 
not  contain,  and  that  they  could  not  be  affected  by  any  omissions, 
misrepresentations  or  concealments  made  by  the  agent  of  the 
company,  and  refused  to  instruct  the  jury  to  find  a  verdict  for 
the  defendants.  To  this  decision  the  defendants'  counsel  ex- 
cepted. The  "  conditions"  in  this  case  were  not  referred  to  in 
express  terms,  but  are  annexed  to  the  policy,  which  is  the  same 
thing.  {Roberts  v.  Chenango  Co.  Mu.  Ins.  Co.  3  HM.  501. 
Frost  v.  Saratoga  Mu.  Ins.  Co.  supra.)  The  conditions  here 
state  that  "  in  all  cases  the  insured  will  be  bound  by  the  appli- 
cation, for  the  purpose  of  taking  which  the  surveyor  will  be 
deemed  the  agent  of  the  applicant  as  well  as  of  the  company." 
It  is  difficult  to  see  how  the  plaintiffs  were  not  affected  by  any 
omission  of  Wilcox  under  this  stipulation.  {Jennings  v.  Che- 
nango Co.  Mu.  Lis.  Co.  2  Denioy  75.)  He  was  the  agent  of 
both  parties.  But  the  application  was  the  act  of  the  plaintiffs, 
and  I  think  there  can  be  no  doubt  but  that  had  this  been  an  in- 
surance on  real  estate,  the  statement  as  to  the  distance  of  the 
Vol.  IX.  26 
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buildings  would  have  been  a  warranty.  (Trench  v.  Chenango 
Co.  Mu.  Ins.  Co.  supra,  and  cases  there  cited.  Frost  v.  Sara. 
Co.  Mu.  Ins.  Co.  supra.)  Bat  it  is  said  that  the  rale  is  different 
in  case  of  personal  property.  (Beardsley,  J.  in  Trench  v.  Che- 
nango Co.  Mu.  bis.  Co.  supra.)  If  this  be  law,  I  donbt  very 
much  whether  it  is  applicable  where  personal  property  only  is 
insured,  and  the  statement  respecting  other  buildings  within  ten 
rods  can  only  refer  to  those  within  ten  rods  of  that  in  which  the 
goods  are  kept.  At  all  events,  I  think  the  question  of  conceal- 
ment, and  its  materiality,  should  at  least  have  been  submitted  to 
the  jury.  (Burritfs  case,  supra,  and  Frosfs  case,  supra.)  In 
this  respect  the  circuit  judge  also  committed  an  error.  There 
must  be  a  new  trial. 

New  trial  granted. 


% 
Warren  Special  Term,  May,  1850.    Paige,  Justice.        ♦ 

Barnes  and  others,  Trustees  of  the  First  Presbyterian  Church 
of  Glen's  Falls,  vs.  Perine. 

Moneys  subscribed  for  the  rebuilding  of  a  church  edifice  are  subscribed  for 
the  benefit  of  the  religions  corporation,  and  belong  to  it  The  corporation 
Is  the  equitable  if  not  the  legal  owner  of  such  moneys ;  and  being  the  real 
party  in  interest,  a  suit  for  the  recovery  thereof  should  be  brought  in  its  \» 

corporate  name. 

A  mistake  in  the  names  of  the  plaintiffs  is  not  a  ground  of  nonsuit.  The  only 
remedy  of  the  defendant  is  by  a  plea  in  abatement. 

Such  a  mistake  can  be  corrected,  on  the  trial,  or  afterwards,  by  amendment. 

The  defendant  subscribed  $160  towards  a  fund  for  the  rebuilding  of  a  church 
edifice.  He  afterwards  attended  several  meetings  of  the  congregation  (he 
being  a  member  thereof)  and  of  the  subscribers  to  the  fund,  at  which  it  was 
resolved  to  erect  a  new  house  of  public  worship,  and  at  which  a  building 
committee  were  elected,  and  that  committee  were  directed,  with  the  advice 
and  consent  of  the  trustees,  to  erect  a  new  church  edifice,  and  to  make  the 
necessary  contracts  for  that  purpose.  The  defendant  also  took  a  part  in  the 
proceedings  of  these  meetings.  The  building  committee  erected  a  new 
church  edifice,  and  expended  more  than  $6000  thereon,  upon  the  faith  of 
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Hue  subscriptions,  without  any  knowledge  or  notice  on  their  part,  or  on  the 
part  of  the  trustees,  that  the  defendant  refused  to  pay  his  subscription. 
Held,  that  this  was  a  case  of  services  rendered  and  expenses  incurred  by  the 
trustees  at  the  request  and  by  the  direction  of  the  defendant,  for  which  an 
action  would  lie,  upon  the  subscription  paper. 

BAd  also,  thai  the  subscription  paper,  and  the  subsequent  request  and  direc- 
tion of  the  defendant  to  the  corporation,  considered  together,  established  a 
conditional  promise  to  pay  $150  provided  the  trustees  of  the  church  would 
erect  a  new  church  edifice  ]  and  that  the  condition  haying  been  performed 
by  the  corporation,  before  the  retraction  of  the  promise,  the  defendant  was 
liable  to  pay  the  sum  subscribed  by  him. 

BHd  further*  that  the  agreement  of  the  defendant  might  also  be  regarded  as 
an  offer  or  proposition,  and  the  building  of  the  church  as  an  acceptance 
thereof. 

It  is  not  necessary  that  a  consideration  should  exist  at  the  time  a  promise  is 
made.  Thus  if  one  party  promise  another  to  pay  him  a  sum  of  money 
if  he  will  do  a  particular  act,  and  the  latter  docs  the  act  before  the  revoca- 
tion of  the  promise,  the  promise  thereupon  becomes  binding,  although  the 
promisee  does  not,  at  the  time,  engage  to  do  the  act. 

In  such  a  case  the  doing  the  act  is  a  good  consideration  for  the  previous  prom- 
ise ;  and  the  promise  amounts  to  a  request  to  do  the  act 

This  action  was  brought  against  the  defendant  on  a  subscrip- 
tion paper  signed  by  the  defendant  and  others,  which  was  in  the 
following  words :  "  We  the  subscribers  agree  to  pay  the  sums  set 
opposite  our  respective  names,  for  the  purpose  of  building  a  Pres- 
byterian Church  at  Glen's  Falls.  Said  church  to  be  built  on  the 
lot  now  occupied  by  the  old  Presbyterian  Church  in  said  village; 
the  amount  to  be  subscribed  in  cash  to  be  five  thousand  dollars, 
the  money  to  be  paid  to  the  trustees  of  said  church  or  to  a  build- 
ing committee  to  be  appointed  by  the  undersigned  subscribers ; 
the  body  of  the  church  to  be  finished  and  furnished  uniformly ; 
the  pews  or  slips  are  to  be  equitably  assessed  and  rented  annu- 
ally, and  said  assessments  and  rents  to  be  paid  and  applied  by 
said  trustees  in  payment  for  the  stated  preaching  of  the  gospel 
in  said  church  and  congregation  and  expenses  of  said  church. 
Dated  at  Glen's  Falls,  March  29th,  1848." 

The  defendant  subscribed  $150.  The  plaintiffs  were  incorpo- 
rated under  the  general  incorporating  act  of  1801,  by  the  name 
of  the  Union  Church  of  Pearl  Village,  &c.  The  corporate  name 
i  changed  by  an  act  of  the  legislature  in  1848,  and  the  corpo? 
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ration  was  authorized  by  that  act  to  dispose  of  their  old  church 
edifice  and  to  appropriate  the  proceeds  in  the  erection  of  a  new 
meeting  house  on  the  same  lot,  which  was  owned  by  the  corpo- 
ration. On  the  30th  of  March,  1848,  the  trustees  appointed  a 
committee  to  procure  subscriptions  for  the  erection  of  a  new 
church  edifice.  On  the  18th  of  April,  1848,  the  members  of  the 
religious  society  met  to  consider  the  propriety  and  practicability 
of  building  a  new  house  of  public  worship,  and  to  hear  the  report 
of  the  subscription  committee.  That  committee  reported  that 
the  subscriptions  then  amounted  to  $4670.  At  this  meeting  it 
was  resolved,  inasmuch  as  the  old  church  edifice  was  old  and 
unfit  for  use,  and  too  small  for  the  accommodation  of  the  mem- 
bers of  the  society,  that  it  was  their  duty  to  erect  a  new  house 
of  public  worship,  and  a  committee  was  appointed  to  circulate 
subscriptions  to  procure  funds  for  that  purpose.  On  the  22d  of 
April,  1848,  the  subscribers  to  the  fund  for  building  a  church 
had  a  meeting  and  elected  a  building  committee  under  the  sub- 
scription signed  by  the  defendant  and  others.  On  the  24th  of 
April,  1848,  the  subscribers  had  another  meeting,  and  resolved 
that  the  trustees  of  the  church  be  requested  to  sell  the  oil 
church  edifice,  and  that  it  be  the  duty  of  the  building  committee 
to  make  contracts,  <fcc.  for  the  building  the  new  edifice,  and  to 
take  the  general  supervision  of  the  same  and  cause  the  subscrip- 
tions to  be  collected,  dec.  and  do  all  the  business  relating  to  the 
new  edifice  with  the  counsel  and  advice  of  the  trustees.  The 
subscribers,  at  this  meeting,  also  resolved  that  the  building  com- 
mittee be  authorized  and  required  to  build  a  plain,  substantial 
house  of  worship  with  the  advice  and  consent  of  the  trustees ; 
and  that  the  subscription  be  left  in  the  hands  of  the  trustees,  to 
be  circulated  for  additional  subscriptions,  and  to  be  collected  and 
paid  to  the  treasurer  of  the  corporation,  in  installments,  &c. 
The  trustees,  at  a  meeting  on  the  27th  of  April,  1848,  appointed 
a  committee  to  sell  the  old  church  edifice,  and  at  a  meeting  on  the 
28th  of  April,  1848,  the  trustees  made  a  call  on  the  subscribers, 
and  adopted  the  resolution  of  the  subscribers  authorizing  and  re- 
quiring the  building  committee  to  build  a  plain  house  of  worship, 
and  appointed  as  a  building  committee  the  same  persons  elected 
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as  such  committee  by  the  subscribers.  At  a  meeting  of  the  so- 
ciety on  the  30th  of  May,  1848,  the  building  committee  reported 
three  plana  of  a  church  edifice;  one  of  which  was  approved.  On 
the  3d  of  February,  1849,  at  a  meeting  of  the  trustees,  the  build- 
ing committee  reported  to  the  trustees  that  they  had  expended 
$2735,  and  had  incurred  liabilities  to  the  amount  of  $1369,40, 
in  the  erection  of  the  new  church  edifice.  The  calls  on  the  sub- 
scribers by  the  trustees  were  required  to  be  paid  to  the  treasu- 
rer of  the  corporation.  The  defendant  attended  the  meeting  of 
the  subscribers  on  the  22d  of  April,  1848,  when  the  building 
committee  was  elected,  and  took  part  in  the  proceedings  of  the 
meeting.  He  was  also  present  at  the  meeting  of  the  subscribers 
on  the  24th  of  April,  1848,  and  took  a  part  in  the  proceedings 
of  that  meeting ;  also  at  a  meeting  of  the  society  on  the  18th  of 
April,  1848.  The  subscription  had  been  in  circulation  previous 
to  this  meeting.  The  defendant  was  also  present  at  the  meeting 
of  the  society  on  the  80th  of  May,  when  the  plan  of  the  church 
was  adopted.  The  old  church  was  torn  down  in  July,  1848,  and 
the  new  edifice  was  erected  on  its  site.  The  defendant  signed 
the  subscription  paper  previous  to  the  22d  of  April,  and  about 
a  week  after  it  had  been  in  circulation.  The  building  committee 
made  contracts  for  labor  and  materials.  They  made  a  contract 
for  the  stone  work  before  the  old  edifice  was  removed,  and  also  a 
contract  for  the  brick  in  May.  $6000  or  more  was  expended  in* 
the  erection  of  the  church.  The  money  expended  was  paid  by 
the  treasurer  of'  the  corporation,  on  the  drafts  of  the  building 
committee.  The  subscriptions  amounted  to  more  than  $6000. 
The  defendant  had  been  a  member  of  the  society  for  several 
years  previous  to  the  building  of  the  new  church,  and  was  such 
at  the  time  of  the  erection  of  the  church,  and  is  still  a  member 
of  the  society ;  and  is  a  pew-holder  in  the  new  edifice.  The  new 
edifice  will  cost  $7000  or  $8000  when  completed.  The  annual 
election  of  trustees  was  on  the  24th  of  May.  One  of  the  trus- 
tees swore  that  before  the  old  church  was  pulled  down,  but  more 
than  4  weeks  after  the  election  of  trustees  in  May,  1848,  he  ascer- 
tained from  the  defendant  that  he  declined  to  pay  his  subscrip- 
tion ;   but  there  was  no  evidence  that  his  declination  to  pay  was 
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ever  communicated  to  the  board  of  trustees,  or  to  the  building 
committee.  A  verdict  for  $162,50  was  directed  to  be  rendered 
for  the  plaintiffs,  and  the  case  was  reserved  for  further  con- 
sideration. 

H.  R.  Wing  and  E.  H.  Rosekrans,  for  the  plaintiffs. 

W.  A.  Beach,  for  the  defendant. 

Paige,  J.  The  counsel  for  the  defendant,  in  his  motion  for  a 
nonsuit,  made  the  following  points,  viz. :  1.  The  action,  if  sus- 
tainable, should  have  been  brought,  either  in  the  corporate  name 
of  the  church,  or  in  the  names  of  the  persons  who  were  trustees 
at  the  date  of  the  subscription ;  or  in  the  names  of  the  building 
committee.  2.  The  undertaking  of  the  defendant  was  void  for 
want  of  a  consideration.  8.  Being  void  when  made,  it  could  not 
become  a  valid  contract  by  means  of  the  subsequent  acts  of  the 
building  committee,  in  erecting  the  church,  or  in  making  con- 
tracts for  that  purpose. 

/^Ifa  mistake  has  been  made  in  the  names  of  the  plaintiffs,  it  is 

'-  not  a  ground  of  nonsuit.  Such  mistake  could,  on  the  trial,  and 
Can  now,  be  corrected  by  an  amendment.  (Code,  i  173.)  The 
moneys  subscribed,  were  subscribed  for  the  benefit  of  the  religious 

^corporation,  and  belonged  to  such  corporation.  The  corporation 
was  the  equitable  if  not  the  legal  owner  of  the  same.  Being  the 
real  party  in  interest,  the  suit  should  have  been  brought  in  its 
corporate  name.  (Code,  §§  111,  173.  Fisher  v.  Ellis,  3  Pick. 
825.  1  John.  139.  2  Denio,  417.  19  Wend.  424.)  If  the 
mistake  is  merely  a  mistake  in  the  name  of  the  corporation,  the 
only  remedy  of  the  defendant  was  by  a  plea  in  abatement 
(2  R.  S.  454,  §  14.) 

/  The  principal  question  in  the  cause  is  whether  the  promise  of 
ihe  defendant  was  void  for  want  of  a  consideration.  The  defend- 
ant relies  on  the  case  of  Hamilton  College  v.  Stewart,  (1  Comst. 
581,)  as  sustaining  his  proposition  that  the  promise  is  void.     In 

\  that  case  the  defendant  and  others,  as  subscribers,  bound  them- 
\sclves  to  pay  to  the  trustees  of  Hamilton  College  the  sums  set 
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opposite  to  their  respective  names,  <fcc.  upon  the  condition  that 
the  moneys  collected  should  be  permanently  invested  as  a  pro- 
ductive fund  and  the  interest  applied  to  the  payment  of  the  sal* 
aries  of  the  officers  of  the  college ;  and  that  the  subscribers 
should  not  be  holden  to  pay  the  sums  subscribed  by  them  unless' 
the  aggregate  of  their  subscriptions  and  of  contributions  to  that  ' 
object  should,  by  the  1st  of  July,  1884,  amount  to  $50,000 ;  nor 
unless  Mr.  Hunt,  &c.  certified  that  in  his  judgment  responsible 
subscriptions  &c.  to  the  amount  of  $50,000  had  been  made. 
The  plaintiffs  in  that  case  proved  that  they  had  incurred  expense 
in  employing  agents  to  procure  subscriptions  to  the  fund ;  that 
the  trustees  of  the  college  had  invested  the  moneys  raised  to  the 
amount  of  $37,750,  and  that  the  interest  had  been  applied  in 
payment  of  the  salaries  of  officers  of  the  college,  and  that  pro- 
fessors had  been  employed  on  the  strength  of  the  fund  subscribed. 
Judge  Gardiner,  who  delivered  the  opinion  of  the  court  of  ap- 
peals, held  that  there  was  no  engagement  on  the  part  of  the 
trustees  of  the  college,  or  of  any  other  person,  to  do  or  forbear 
to  do  any  thing  as  a  consideration  for  the  promise  of  the  defend- 
ant, and  that  therefore  the  undertaking  of  the  defendant  was 
void  for  want  of  a  consideration.  He  regarded  the  clauses  in 
the  instrument  in  relation  to  the  investment  of  the  fund,  &c. 
and  the  non-liability  to  pay  unless  the  subscriptions  &c.  amount- 
ed, by  the  1st  July,  1884,  to  $50,000,  &c.  as  mere  conditions 
limiting  the  liability  of  the  defendant,  or  designating  the  purpose 
to  which  his  money  when  paid  should  be  applied.  He  says — 
"  The  corporation  do  not  undertake  that  that  sum  ($50,000)  shall 
be  subscribed,  or  that  any  other  person  will  endeavor  to  procure 
'  subscriptions,  or  that  they  will  make  the  investment  or  appropri- 
ate the  income  of  the  fund  to  the  purpose  designated.  The  cor- 
poration have  not  executed  the  agreement,  and  there  is  no  evi- 
dence that  they  knew  of  its  existence  until  after  the  subscription 
of  the  defendant."  Judge  Gardiner  further  says,  "  There  is  no 
request  by  the  subscribers  that  the  plaintiffs  shall  do  anything." 
"  The  trustees  are  made  the  mere  depositaries  of  the  money,  and 
nothing  more."  But  Judge  Gardiner  concedes  that  if  the  agree- 
ment had  furnished  evidence  of  a  request  to  the  plaintiffs,  by  the 
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defendant,  to  perform  certain  services,  in  consideration  of  which 
he  promised  to  pay  them  the  sum  subscribed  by  him,  that  the 
right  of  the  plaintiffs  to  the  subscription  money  would  have  been 
unquestionable.     And  he  expressly  affirms  the  correctness  of  the 
decisions  in  the  cases  of  McAuley  v.  BiUinger,  (20  John.  89 ;) 
The  First  Religious  Society  in  Whiiestown  v.  Stone,  (7  Id. 
112 ;)  and  Amherst  Academy  v.  Cowles,  (6  Pick.  427.)  Speak- 
ing of  the  case  of  McAxdey  v.  BUlenger,  he  says  the  court  held 
"  that  the  consideration  for  the  defendant's  promise  was  the  re- 
pairing of  the  church.    That  the  defendant,  by  signing  the  pa- 
per, sanctioned  the  acts  of  the  meeting."    And  he  adds,  "  Ac- 
cording to  the  view  of  the  court  it  was  in  effect  a  written  request 
to  the  committee  to  make  repairs,  in  consideration  of  which  the 
defendant  undertook  to  pay."    He  further  says  that  the  case  of 
Amherst  Academy  v.  Cowles  "  was  a  manifest  instance  of  ser- 
vices performed  at  the  request  and  by  the  direction  of  the  de- 
fendant, for  which  an  action  might  have  been  sustained  upon  the 
subscription  itself,  independent  of  the  note."    "  It  resembles,  in 
this  particular,"  he  says,  "  the  case  of  The  First  Religions  So- 
ciety of  Whiiestown  v.  Stone,  (7  John.  113,)"    It  thus  appears 
from  the  opinion  of  Judge  Gardiner  and  the  cases  examined  by 
him,  that  if  the  agreement  and  the  facts  in  this  case  furnish  evi- 
dence of  a  request  by  the  defendant  to  the  trustees  of  the  church, 
or  their  agents,  to  erect  the  new  church  edifice  and  to  enter  into 
the  necessary  contracts  for  that  purpose,  in  consideration  of 
which  the  promise  of  the  defendant  to  pay  $150  towards  that 
object  was  made,  such  promise  is  binding  on  the  defendant  and 
this  action  thereon  can(notj)be  sustained  against  him.    If  there  / 
was  no  other  evidence  of  a  request,  in  this  case,  than  the  sub-  \ 
scription  paper  itself,  the  action,  under  the  decision  in  Hamilton  ( 
College  v.  Stewart,  could  not  be  sustained,  unless  a  distinction    j 
can  be  maintained  between  a  promise  to  pay  money  to  promote    I 
the  interests  of  religion,  and  a  like  promise  for  the  diffusion  of     I 
knowledge  and  the  advancement  of  science.    For  the  instrument   / 
in  question  contains  no  undertaking  on  the  part  of  the  corpora-  I 
tion  or  its  trustees  or  agents,  as  a  consideration  for  the  promise    \ 
of  the  defendant    The  facts  established  by  the  parol  evidence 
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in  this  ease,  however,  distinguish  it  from  the  case  of  Hamilton 
College  v.  StewarL  In  this  case  the  plaintiffs  not  only  knew 
of  the  existence  of  the  subscription  paper,  bnt  set  it  in  motion ; 
and  the  defendant,  after  he  had  signed  the  paper,  was  present 
at  several  meetings  of  the  congregation,  (he  being  a  member 
thereof,)  and  of  the  subscribers  to  the  fund,  at  which  it  was  re- 
solved to  erect  a  new  house  of  public  worship,  and  at  which  a 
building  committee  were  elected,  and  that  committee  were  di- 
rected, with  the  advice  and  consent  of  the  trustees,  to  erect  a 
new  church  edifice,  and  to  make  the  necessary  contracts  for  that 
purpose.  The  defendant  also  took  a  part  in  the  proceedings  of 
these  meetings.  In  pursuance  of  the  directions  of  these  meet- 
ings, and  of  the  resolutions  of  the  board  of  trustees,  the  building 
committee  proceeded  to  erect,  and  did  erect,  the  new  church  edi- 
fice ;  and  expended  more  than  $6000  in  the  erection  of  such  edi- 
fice, on  the  faith  of  the  subscriptions  of  the  defendant  and  the 
other  subscribers.  This  expense  was  incurred  without  any 
knowledge  or  notice  on  the  part  of  the  board  of  trustees  or  of  the 
building  committee  that  the  defendant  refused,  or  intended  to  re- 
fuse to  pay  his  subscription.  These  facts  furnish  decisive  evi- 
dence of  a  request  and  direction  by  the  defendant  and  the  other 
subscribers,  to  the  building  committee,  who  were  the  agents  of 
the  corporation,  to  erect  the  new  church  edifice,  and  to  make  the 
necessary  contracts  to  accomplish  that  object.  The  defendant,  v 
by  being  present  at  the  meetings  of  the  congregation  and  of  the 
subscribers,  at  which  resolutions  were  adopted  directing  the 
building  committee  to  erect  the  church,  and  make  contracts  there- 
for, and  taking  part  in  the  proceedings  of  such  meetings,  must  ' 
be  presumed  to  have  concurred  in  the  acts  of  such  meetings,  and 
to  have  united  in  such  direction  to  the  building  committee.  This 
is  therefore  manifestly  a  case  of  services  rendered  and  expenses 
incurred  at  the  request  and  by  the  direction  of  the  defendant ; 
which  is  the  precise  case  in  which  Judge  Gardiner,  in  Hamilton 
College  v.  Stewart,  (1  Comet.  585,)  held  that  an  action  would 
lie  on  a  subscription  similar  to  the  one  signed  by  the  defendant. 

The  present  case  is  in  short  this.    The  defendant  requested 
the  corporation  or  its  agents,  to  build  the  new  church  edifice,  and 
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in  consideration  of  the  building  of  such  church  edifice  he  under- 
took to  pay  to  the  corporation  $150.  The  corporation  has  built 
the  church,  as  requested,  and  the  defendant  therefore  is  now  le- 
gally bound  to  perform  his  undertaking,  to  pay  the  $150.  The 
subscription  paper  is  evidently  not  a  complete  agreement  between 
the  parties.  It  does  not  contain  the  whole  contract.  The  part 
of  the  contract  which  rests  in  parol  may  therefore  be  supplied 
'  by  suppletory  evidence.  (Potter  v.  Hopkins,  25  Wend.  419. 
\  Cowen  fy  Hitfs  Notes,  1471  to  1473.  5  Barb.  Sup.  Court 
Rep.  456.) 

The  instrument  signed  by  the  defendant  may  be  regarded  as 
merely  a  promise  to  pay  $150,  provided  the  trustees  of  the  church 
would  build  a  new  house  of  public  worship.     Such  a  promise 
Judge  Gardiner  says  would,  according  to  the  cases,  amount  to  a 
request  to  perform  that  service,  and  the  defendant  would  be  lia- 
ble.   (1  Comet.  585,  6.)    The  subscription  paper  may  at  least 
be  allowed  to  perform  the  office  of  fixing  the  amount  of  the  de- 
fendant's liability ;  he  having  made  himself  liable  to  the  corpo- 
ration by  his  request  and  direction  to  its  agents  to  erect  the 
church.    It  is  not  necessary  that  a  consideration  should  exist  at 
I  the  time  a  promise  is-  made.    Thus  if  A.  promise  B.  to  pay  him 
!  a  sum  of  money  if  he  will  do  a  particular  act,  and  B.  does  the 
'.  act  before  the  revocation  of  the  promise,  the  promise  thereupon 
•  becomes  binding,  although  B.  does  not  at  the  time  of  the  promise^ 
;  engage  to  do  the  act.    Intermediate  the  promise  and  the  per- 
formance of  the  act  the  obligation  of  the  promise  is-  suspended. 
( Train  v.GoM, 5  Pick.38A.     CkU. on  Cant. 29,  30.    20 Pick. 
467.    11  Mass.  Rep.  117.    Story  on  Cant,  i  380  «,  381.    17 
!    Maine  Rep.  305.)    The  doing  the  act  is  a  good  consideration 
,    for  the-  previous  promise ;  and  the  promise  amounts  to  a  request 
\  to  do  the  act.    (1  Comst.  585,  6.)    Although  in  this  case  it 
should  be  held  that  the  defendant  has,  in  contemplation  of  law, 
derived  no  benefit  from  the  erection  of  the  church,  he  is  never- 
theless liable  in  this  action,  because  a  prior  request  to  build  the 
church  has  been  proved.    (1  Ckit.  on  Cont.  62.) 

If  the  decision  of  the  court  of  appeals  in  Hamilton  College  v.  \ 
Stewart  had  not  been  made,  I  should  have  been  inclined  to  hold  « 
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{hat  the  subscription  paper  itself,  in  this  case,  unaided  by  the 
facts  proved,  contained,  not  a  complete  agreement  consisting  of 
mutual  promises  binding  on  both  parties,  but  a  conditional  promise 
to  pay  $150  provided  the  trustees  of  the  church  would  build  a 
new  church  edifice ;  and  that  the  church  having  been  built  by 
the  trustees  before  a  retraction  of  the  promise,  the  promise  was 
binding  on  the  defendant  But  I  entertain  no  doubt  that  within 
the  principle  of  the  decision  of  the  court  of  appeals,  the  instru- 
ment in  question  and  the  subsequent  request  and  direction  of 
the  defendant  to  the  corporation,  considered  together,  do  estab- 
lish such  a  conditional  promise ;  and  that  as  the  condition  has 
been  performed  by  the  corporation,  the  defendant  is  liable  to  pay 
the  sum  subscribed  by  him. 

The  agreement  of  the  defendant  may,  I  think,  also  be  re- 
garded as  an  offer  or  proposition,  and  the  building  of  the  church 
as  an  acceptance  of  such  offer  or  proposition.    There  are  many 
cases  which  hold  that  gratuitouTpromises  may  be  enforced,  where 
they  have  operated  to  induce  engagements  and  liabilities,  within 
the  knowledge  of  the  promiser.     (Si&ry  on  Cont.  1 458,  and  cases 
cited.)    Incurring  expense  and  assuming  liabilities  m  correal 
qaenee  of  the  promise,  is  regarded  as  a  sufficient  consideration  i 
for  the  promise.    (12  Mass.  R.  190.     14  Mi.  172, 176.     Under  \ 
hitt  v.  Gibson,  2  N.  Hamp./R.  352.    Amherst  Acad.  v.  Cowley  \ 
6  Pick.  483,  per  Parker,  Oh.  X)    In  Amherst  Acad.  v.  CWfea,  J 
Parker,  Gh.  J.  filled  thajif  by  means  of  a  solemn  promise  to  I 
pay,  the  body  to  whom  the  promiser  has  pledged  his  word  should/ 
encounter  expense  or  assume  legal  liabilities,  this  was  a  suffi- 
cient legal  consideration  to  support  such  a  promise ;   and  the 
promiser  had  no  right  to  withdraw  his  contribution  after  the 
execution  or  during  the  progress  of  the  work  which  he  himself 
set  in  motion.    Upon  the  principle  of  these  cases  the  present 
action  could  be  sustained  against  the  defendant    The  plaintiffs, 
or  their  agents,  in  consequence  of  the  promise  of  the  defendant 
and  the  other  subscribers  of  the  subscription  paper,  and  i>elyi*g 
on  the  payment  of  'their  subscriptions,  proceeded,  with  the  knowl- 
edge of  the  defendant  and  of  the  other  subscribers,  to  incur  ex- 
pense and  assume  liabilities  in  the  erection  of  the  new  house  of 
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worship.  This  presents  the  case  of  prejudice,  expense,  and 
charge  to  the  promisee,  which  is  sufficient  to  constitute  a  valuable 
consideration  for  a  promise.  (1  Chit,  on  Cont.  80.  2KenfsCom* 
465,  6.)  But  I  confess  I  can  not  well  see  how  the  proposition 
can  be  sustained  that  the  defendant,  under  the  circumstances  of 
this  case,  derived,  in  contemplation  of  law,  no  benefit  from  the 
erection  of  the  new  church  edifice.  The  defendant  was  a  mem- 
ber of  the  congregation.  He  was  an  attendant  on  the  stated 
preaching  of  the  gospel  to  such  congregation.  The  old  house 
of  public  worship  was  dilapidated  and  unfit  for  use,  and  was  too 
limited  in  its  size  for  the  accommodation  of  the  members  of  the 
society.  A  larger  and  more  commodious  church  edifice,  to  say 
nothing  of  the  infinite  importance  of  sustaining  the  institutions 
of  religion,  would  certainly  increase  the  comfort  and  convenience 
of  the  defendant  and  his  family,  in  their  attendance  on  the  pub- 
lic ministrations  of  the  gospel  to  the  congregation* 

None  of  thecases  in  our  courts,  or  of  those  in  the  supreme 
court  of  Massachusetts,  cited  on  the  argument  of  the  case  of 
Hamilton  Col-lege  v.  Stewart,  conflict  with  the  view  which  I 
/have  taken  of  the  present  case. 

In  the  cases  of  Limerick  Academy  v.  Davis,  (11  Mass.  It* 
118,)  and  of  Bridgewater  Academy  v.  Gilbert,  (2  Pick.  578,) 
which  were  cases  of  naked  subscriptions  to»  fund,  in  the  one  suit  for 
erecting,  and  in  the  other  for  rebuilding  an  academy,  the  defend- 
ants had  not  taken  any  part  in  the  subsequent  proceedings  of  the 
corporation ;  nor  done  any  act  which  sanctioned  the  acts  of  the 
trustees,  or  induced  them  to  incur  expenses  on  the  faith  of  their 
subscriptions,  or  which  recognized  and  confirmed  their  original 
promise.  And  there  was  in  those  cases  no  evidence  that  the  de- 
fendants had  any  knowledge  that  the  trustees  were  incurring 
expenses  in  consequence,  and  on  the  faith  of  their  subscriptions. 
It  was  for  these  reasons  that  in  those  cases,  the  defendants  were 
held  not  to  be  liable  on  their  promises.  In  the  case  of  Limerick 
Academy  v.  Davis,  Ch.  J.  Sewall  says  that  if  the  defendant  had 
concurred  in  the  subsequent  proceedings  of  the  corporation,  and 
had  enjoyed  the  advantages  of  a  member  of  the  corporation,  the 
corporation  would  have  been  entitled  to  the  benefit  of  his  subscrip- 
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tion.  The  cage  of  BoiUell  v.  Cowdin,  (9  Mass,  R.  254,)  did 
not  decide  that  a  written  promise  made  to  pay  a  sum  of  money 
to  a  body  legally  existing,  &c.  for  the  benefit  of  a  church,  was 
valid.  (6  Pick.  436,  per  Parker,  Ch.  J.  5  Id.  508.)  In  Far* 
mingten  Academy  v.  Allen,  (14  Mass.  R.  172,)  the  defendant 
had,  on  the  application  of  the  trustees  of  the  academy,  for  pay* 
ment  of  his  subscription,  delivered  to  them  in  part  payment  a  quan- 
tity of  shingles  to  be  used  in  the  building  of  the  academy.  And 
it  was  held  that  although  he  was  not  liable  on  his  original  sub- 
scription, yet  that  he  was  liable  for  the  remainder  of  his  sub- 
scription on  the  ground  of  money  laid  out  by  the  trustees  for  his 
use,  on  his  implied  request  In  Trustees  of  Hanson  Church  v. 
Stetson,  (5  Pick.  506,)  a  voluntary  subscription  to  increase  a 
fund  for  the  support  of  a  minister,  was  held  to  be  valid,  and  the 
subscribers  were  adjudged  liable  on  their  notes  given  for  the 
amount  of  their  subscriptions. 

The  facts,  in  this  action,  make  out  a  much  stronger  case  in  fa- 
vor of  a  recovery  than  those  in  the  case  of  McAuley  v.  Billenr 
ger3  (20  John.  89.)  In  that  case  it  did  not  appear  that  the  de- 
fendant attended  the  meeting  of  the  society  at  which  the  plain- 
tiffs were  appointed  a  committee  to  receive  subscriptions,  and  to 
contract  for  the  repair  of  the  church,  or  did  any  other  act  than 
that  of  Signing  the  subscription  paper,  which  sanctioned  the  acts 
of  the  meeting,  or  which  induced  the  committee  to  incur  expenses 
on  the  faith  of  the  subscription,  and  to  proceed  in  repairing  the 
church.  And  the  court  in  that  case  held  that  the  mere  act  of 
signing  the  subscription,  after  the  meeting,  sanctioned  the  acts 
of  that  meeting  in  resolving  to  make  the  repairs ;  and  recog- 
nised the  authority  of  the-  committee  to  contract  for  such  re- 
pairs. 

In  Amherst  Academy  v.  Cowles,  (6  Pick.  427,)  the  defend- 
ant had,  after  his  subscription  to  a  charitable  fund  for  the  clas- 
sical education  of  indigent  pious  young  men,  given  his  promis- 
sory note  for  the  amount  of  his  subscription ;  and  it  was  held 
that  the  giving  of  the  note  was  a  sufficient  recognition  and  con- 
firmation of  the  defendant's  promise,  and  that  the  note  was 
founded  on  a  sufficient  consideration.    In  the  First  Religious 


214  CASES  IN  LAW  AND  EaUITT.  (Jour  4 


128a    41 


Hedge*  v.  Sealy. 


Society  of  Wkitestown  v.  Stone,  (7  John.  113,)  the  defendant 
had,  with  others,  signed  a  written  agreement,  in  which  he  and 
,the  other  subscribers  individually  agreed  to  pay  to  the  trustees 
of  the  church  the  sums  set  opposite  to  their  names,  to  be  paid 
annually,  to  be  applied  to  the  purpose  of  paying  a  salary  for  the 
support  of  the  minister  of  the  society,  so  long  as  he  should  ad- 
minister the  gospel  in  said  society.  The  agreement  was  not 
signed  by  either  the  trustees  or  the  minister.  The  agreement 
was  held  to  be  a  valid  contract  in  law,  and  binding  on  the  sub- 
scribers so  long  as  the  minister  continued  to  administer  the  gos- 
pel in -the  society.  The  consideration  was  the  preaching  of  the 
gospel.  The  agreement  contained  no  undertaking  on  the  part 
of  the  trustees.  Judge  Gardiner  regarded  the  ease  as  one  of 
services  performed  at  the  request  o£  the  signers  of  the  agree- 
ment.    (1  Comst.  585.) 

.  The  decision  of  the  court  of  errors  in  Hamilton  College  v» 
Stewart,  (2  Deftio,  408,)  settled  no  principle.  A  majority  of 
the  membetfi  of  the  court  voted  to  reverse  the  judgment  of  the 
supreme  court,  on  diverse  and  different  grounds.  And  it  does  net 
appear  that  a  majority  agreed  as  to  any  one  ground  of  reverBaL 
For  the  reasons  hereinbefore  stated,  I  *m  of  opinion  that  the 
verdict  of  the  jury  in  this  case  ought  to  stand ;  and  that  the 
plaintiffs  atfe  entitled  to  judgment  thereon. 


'  Dutchess  General  Term,  July,  1850.     Morse,  Barctdo, 
and  Brown,  Justices. 

Hedges  vs.  Sealy. 

Where  a  promissory  note,  payable  to  order  is  not  indorsed  by  the  payee,  1ml 
is  transferred  to  another  by  delivery  merely,  the  holder  of  the  note  is  a 
mere  assignee,  and  his  rights  are  to  be  settled  by  the  same  rules  that  gov- 
ern the  case  of  an  assignee  of  any  other  chose  in  action. 

And  although  the  holder  took  the  note  upon  a  sufficient  consideration,  and 
the  transfer  was  consummated  by  the  actual  delivery  of  the  note,  yet  tf  the 
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proof  shams  that  the  soaker  Bad  a  good  defence  against  a,  in  the  bands  of 
the  payee,  the  holder  is  not  a  bona  fide  holder  or  indorsee  and  entitled  aa 
such  to  recover  against  the  maker. 

to  entitle  the  holder  to  protection  from  such  a  defense,  in  addition  to  the  val- 
uable consideration  paid  by  him  for  the  note,  it  must  also  appear  that  he  is 
the  indorsee. 

A  note  negotiable  but  not  indorsed,  transferred  by  delivery,  and  a  note  not 
negotiable,  transferred  by  delivery,  are  open  to  every  equitable  defense 
which  the  maker  had  against  them  at  the  time  of  the  transfer.  And  if  the 
payee  could  not  have  recovered  at  that  time,  the  holders  can  not. 

Thss  wis  an  appeal  by  the  defendant  from  a  judgment  ren- 
dered at  a  special  term,  upon  demurrer  to  the  reply.  The  action 
waa  commenced  by  serving  the  complaint  on  the  27th  of  Febru- 
ary, 1849.  The  complaint  alledged  that  en  the  16th  of  March, 
1846,  the  plaintiff  lent  Robert  Roberts  $200,  for  which  he  took 
his  note  of  that  date,  payable  on  demand,  with  interest — and 
Roberts  at  the  same  time  delivered  to  the  plaintiff  aa  surety  for 
the  payment  of  the  above  money,  a  note  from  the  defendant,  of 
the  same  date,  for  $800,  payable  on  demand  "to  Robert  Rob- 
erts, or  order."  That  Roberts  was  dead  and  his  estate  was  in* 
solvent  and  had  been  administered,  leaving  due  on  the  $200 
note,  the  sum  of  $145,70.  The  plaintiff,  therefore,  claimed 
that  the  defendant  should  pay  him  the  $300  note.  The  defend- 
ant answered  that  he  gave  the  $300  in  payment  for  a  note  of 
like  amount,  which  he  owed  to  one  Isaac  Plato,  then  deceased, 
for  the  benefit  of  his  mother,  who  he  then  supposed  to  be  his 
only  next  of  kin,  and  solely  entitled  to  the  money  due  on  the 
note  to  Plato,  which  had  been  by  the  mother  assigned  over  to 
Roberts.  That  afterwards  Plato's  estate  was  administered  upon, 
he  leaving  two  brothers  and  a  sister,  and  the  defendant  paid  the 
amount  of  the  note  given  to  Plato,  to  his  administrator.  That 
the  $800  note  to  Roberts  was  given  to  the  defendant  at  hU  re- 
quest, and  without  consideration,  except  in  exchange  for  the  note 
to  Plato,  and  without  knowledge  that  any  body  had  any  interest 
in  the  note  besides  Plato's  mother.  That  when  he  ascertained 
the  facts,  he  told  Roberts,  who  agreed  to  bring  him  the  note  and 
have  it  cancelled,  but  he  died  a  few  days  afterwards,  and  never 
did  it — the  defendant  not  knowing  that  the  note  had  been  delta* 
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ered  to  any  body  as  security.  That  the  note  to  Roberts  was  not 
transferred  to  the  plaintiff  by  indorsement.  The  plaintiff  replied 
that  he  had  no  knowledge  of  any  equities  against  the  note  to 
Roberts ;  alledged  that  he  would  not  have  loaned  the  $200  with- 
out the  security  of  the  defendant's  note ;  partially  denied  the 
facts  stated  in  the  answer,  and  insisted  that  the  defendant  paid 
the  administrator  at  his  peril. 

The  defendant  demurred  on  the  grounds,  1.  That  it  is  imma- 
terial whether  the  plaintiff  knew  of  the  equities  against  the  note. 
2.  That  the  plaintiff  limits  his  knowledge  of  facts  to  the  time  he 
loaned  the  money  instead  of  the  time  of  his  reply.  8.  That  he 
has  not  fully  admitted  or  denied  the  several  facts  of  the  answer. 
The  parties  then  stipulated  that  the  complaint  and  answer  should 
be  taken  as  true,  and  the  cause  be  decided  upon  the  question  of 
law,  whethe?  the  plaintiff  was  such  a  holder  of  the  note  as  to  pre- 
vent the  defendant  from  setting  up  in  defense,  a  want  of  con* 
sideration. 

Judgment  was  rendered,  at  the  special  term,  for  the  plaintiff, 
for  $154,80,  the  amount  claimed  to  be  due  upon  the  note  sued  on, 
with  costs. 

S.  L.  Gardiner,  for  the  plaintiff. 

Geo.  Miller,  for  the  defendant. 

By  the  Court,  Brown,  J.  The  defendant,  Samuel  A.  Sealy, 
was  indebted  to  Isaac  Plato  upon  a  note  for  $300,  with  the  inter- 
est. Plato  died,  and  his  mother,  Huldah  Plato — who  was  sup- 
posed to  be  his  only  next  of  kin,  and  as  such  entitled  to  the 
money  due  upon  the  note — without  authority  as  personal  repre- 
sentative or  otherwise,  in  her  own  name,  indorsed  over  the  note 
to  one  Robert  Roberts  by  an  indorsement  in  the  following 
words :  u  Pay  to  Robert  Roberts,  or  order,  the  amount  of  the 
within  note.  Huldah  Plato."  Roberts  then  requested  the  de- 
fendant to  pay  or  become  accountable  to  him  for  the  note.  And 
thereupon  the  defendant  made  and  delivered  to  Roberts  the  note 
upon  which  this  suit  is  brought,  for  the  sum  of  $300,  payable  to 
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Robert  Roberts,  or  order,  and  received  from  him  the  note  given 
to  Isaac  Plato.  It  was  afterwards  discovered  that  Plato  left 
surviving  him  at  the  time  of  his  death  two  brothers  and  one 
sister,  eaeh  entitled  to  a  distributive  share  of  his  estate.  Let- 
ters of  administration  were  then  granted  upon  the  estate  of  Isaac 
Plato  to  Josiah  C.  Dayton,  who  afterwards,  as  such  administrator, 
claimed  and  collected  from  the  defendant,  Samuel  A.  Sealj,  the 
money  due  upon  the  note  to  Isaac  Plata 

Robert  Roberts,  on  the  16th  day  of  March,  1846,  the  day  of 
the  date  of  Sealy's  note  to  him,  borrowed  from  the  plaintiff,  Al- 
bert G.  Hedges,  the  sum  of  two  hundred  dollars,  for  which  he 
gave  his  own  note  of  that  date,  and  at  the  same  time  and  as  part 
of  the  same  transaction,  left  the  defendant's  note  for  the  $800 
with  the  plaintiff  as  collateral  security,  but  did  not  j 
Roberts  died  insolvent,  leaving  his  note  to  the  pi 
The  consideration  of  the  note  from  Sealy  the  defend 
erts  was  the  note  of  Sealy  to  Isaac  Plata    To  this 
had  no  manner  of  title,  nor  had  he  any  right  or  autl 
lect  the  money  due  upon  it,  or  discharge  the  defend 
payment.    The  note  therefore  of  the  defendant  to  Robe? 
is  the  foundation  of  this  action,  was  entirely  without  consider^ 
ation,  and  as  between  Roberts  and  the  defendant  it  could  not 
have  been  recovered    If  the  action  on  this  note  was  by  Roberts 
himself  he  would  fail ;  and  it  remains  to  be  seen  whether  upon 
authority  the  plaintiff  has  any  better  right  to  recover  than  Rob- 
erts "would  have  had  if  he  had  remained  the  holder. 

The  plaintiff  took  the  note  upon  a  good  consideration,  for  he 
loaned  his  money  upon  the  security  it  afforded.  The  delivery 
over  to  him  by  Roberts  was  sufficient  to  pass  such  title  as  Rob- 
erts had,  and  the  code  of  procedure  enables  the  plaintiff  to  pros* 
acute  in  his  own  name.  Although  the  plaintiff  took  the  note 
upon  sufficient  consideration,  and  the  transfer  was  consummated 
by  the  actual  delivery,  yet  the  plaintiff  is  not  a  bona  fide  holder, 
or  indorsee,  and  entitled  as  such  to  recover  against  the  maker, 
if  the  proof  shows  that  he  had  a  good  defense  against  it  in  the 
hands  of  Roberts.  To  entitle  the  plaintiff  to  protection  from 
auch  a  defense,  in  addition  to  the  valuable  consideration  paid  by 
Voi-.  IX.  28 
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him  for  the  note,  it  must  also  appear  that  he  is  the  indorsee. 
The  pleadings  disclose  that  it  was  payable  to  order,  and  was  not 
indorsed  by  the  payee.  In  respect  to  the  note  the  plaintiff  is  a 
mere  assignee,  and  his  rights  are  to  be  settled  by  the  same  roles 
that  govern  the  case  of  an  assignee  of  any  other  chose  in  action. 
The  rule  that  the  indorsee  may  recover  where  the  payee  may 
not,  is  founded  on  the  commercial  policy  of  sustaining  the  credit 
of  negotiable  paper.  (3  Kenfs  Com.  79.)  The  paper  in  ques- 
tion was  negotiable,  but  it  was  not  negotiated.  It  is  payable  to 
Robert  Roberts  or  order,  and  he  has  not  indorsed  it  "A  bill 
payable  to  the  order  of  a  certain  person,  or  to  that  person  or  order, 
or  to  the  drawer's  order,  is  transferable  in  the  first  instance  only 
by  indorsement,  and  if  the  beneficial  interest  be  transferred,  but 
there  has  been  no  indorsement,  the  action  must  be  brought  in 
the  name  of  the  payee."  (Chitty  on  Bills,  5th  Am.  ed.  227.) 
"  Unless  the  payee  or  drawer,  when  the  bill  is  payable  to  his 
order,  first  indorse  it,  a  party  who  becomes  possessed  of  it  by 
delivery,  can  only  sue  the  person  from  whom  he  obtained  it,  and 
the  action  must  be  for  the  original  consideration  and  not  upon 
the  bill  itself."  (Chitty  <m  Bills,  5th  Am.  ed.  241.)  If  there 
be  an  assignment  of  the  note,  without  indorsement,  the  holder 
will  acquire  the  same  rights,  only,  as  he  would  upon  an  assign- 
ment of  a  note  not  negotiable.  In  general,  in  such  case  the 
holder  will,  as  against  the  prior  parties,  have  the  same  rights  in 
equity  as  the  payee  or  assignor  has.  {Story  on  Prom.  Notes, 
i  120,  note  2.)  A  note  not  negotiable  may  be  assigned,  but  the 
assignee  takes  it  subject  to  all  the  equities  between  the  original 
parties  existing  at  the  time  of  the  assignment.  (20  John.  144.) 
A  note  negotiable  but  not  indorsed,  transferred  by  delivery,  and 
a  note  not  negotiable  transferred  by  delivery,  are  open  to  every 
equitable  defense  which  the  maker  had  against  them  at  the  time 
of  the  transfer ;  and  if  the  payee  could  not  have  recovered  at  that 
time,  the  holders  can  not.  Roberts  could  not  have  recovered 
upon  this  note,  and  I  therefore  think  the  plaintiff  can  not.  The 
judgment  at  the  special  term  should  be  reversed,  and  judgment 
should  be  entered  for  the  defendant  with  costs. 
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Franklin  E.  Corwin  &  Ira  C.  Corwin  vs.  Jabkz  Cor  win. 

A  conveyance  not  founded  upon  a  pecuniary  consideration  is  not  good  as  a 
bargain  and  sale. 

Natural  love  and  affection  is  a  sufficient  consideration  to  support  a  conveyance 
as  a  covenant  to  stand  seised  to  uses ;  but  the  consideration  of  love  and 
affection  must  be  founded  upon  the  relation  of  Hood.  A  marriage  between 
the  grantee  and  the  daughter  of  the  grantor  is  hot  such  a  consideration 
as  win  support  a  covenant  of  that  nature. 

Where,  in  an  action  to  recover  the  possession  of  land,  the  complaint  charges,  in 
substance,  that  the  plaintiffs  have  the  lawful  title  to  the  premises,  this  is  a 
material  allegation  which  the  defendant  is  bound  to  deny,  if  he  designs  to 
put  the  title  in  issue. 

Ik  is  not  enough  for  the  defendant  to  spread  out  certain  portions  of  what  may 
be  the  evidence  in  the  cause,  and  rely  upon  that  as  an  answer. 

The  defendant  is  at  liberty,  by  his  answer,  to  controvert  the  plaintiff's  allega- 
tion of  title,  in  express  words ;  or  to  set  out  the  existence  of  facts  which,  if 
true,  would  show  that  the  plaintiffs  had  no  title.  By  omitting  to  put  the 
title  in  issue  by  a  distinct  and  specific  denial,  he  takes  upon  himself  the 
burthen  of  stating  facts  in  his  answer  which,  taken  to  be  true,  are  sufficient 
of  themselves  to  show  that  the  plaintiff  has  no  title. 

Where  the  grantee  in  a  deed  for  lands  in  fee  enters  in  the  lifetime  of  the 
grantor  and  holds  both  the  lands  and  the  deed,  for  a  period  of  time  suffi- 
cient— if  adverse — to  bar  an  entry,  in  the  absence  of  all  other  evidence,  the 
character  of  his  possession  may  be  ascertained  from  the  language  of  the 
deed ;  and  if  that  professes  to  convey  an  absolute  estate  in  fee,  the  infer- 
ence is  inevitable  that  both  the  entry  and  the  possession  were  adverse. 
Barculo,  J.  dissented. 

When  one  takes  as  co-heir  and  tenant  in  common,  by  descent,  he  can  not  in 
an  action  by  his  co-heir,  prove  that  the  ancestor  had  no  title. 

This  action  was  commenced  in  1849,  to  recover  two  undivided 
eleventh  parts  of  fifty  acres  of  land,  in  the  town  of  Riverhead, 
in  Suffolk  county,  which  the  plaintiffs  claimed  in  fee.  The  de- 
fendant put  in  an  answer  by  which  he  showed  that  the  plaintiff's 
right  to  recover  depended  upon  the  validity  of  a  deed  given  July 
27th.  1801,  by  Isaiah  Tuthill,  the  grandfather  of  the  defendant, 
to  Jabez  Corwin,  now  deceased,  the  father  of  all  the  parties ;  the 
plaintiffs  being  sons  of  his  second  wife,  and  the  defendant  the 
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son  of  his  first  wife,  who  was  daughter  of  the  said  Isaiah  Tuthill. 
The  only  consideration  of  the  deed  was  "  natural  love  and  affec- 
tion which  I  have  and  do  bear  unto  my  son-in-law,  Jabez  Corwin ;" 
"and  for  the  better  maintenance  and  livelihood  of  him,  the 
said  Jabez  Corwin ;"  and  it  contained  a  covenant  of  warranty. 
The  plaintiffs  demurred  to  the  answer,  on  the  ground  that  it  did 
not  contain  facts  sufficient  to  bar  the  action.  The  cause  was 
argued  at  the  special  term  for  Suffolk  county,  October,  1849, 
before  Mr.  Justice  McCoun,  who  at  the  Suffolk  special  term 
in  December,  1849,  delivered  the  following  opinion : 

"  The  rights  of  the  plaintiffs  in  the  lands  which  they  seek  to 
recover,  as  two  of  the  eleven  heirs  at  law  of  Jabez  Corwin  de- 
ceased, depend  upon  the  efficacy  of  the  deed  from  Isaiah  Tuthill 
to  Jabez  Corwin,  made  the  27th  July,  1801.  If  that  deed  took 
effect  and  passed  the  title  to  Jabez  Corwin,  then  the  plaintiffs, 
as  two  of  his  children,  are  entitled  to  their  undivided  share.  If 
not,  then  the  defendant  is  entitled  to  hold  on  the  line  of  descent 
from  his  grandfather,  the  grantor  in  the  deed,  to  the  exclusion 
of  the  plaintiffs.  The  deed  does  not  profess  to  be  founded  on 
any  pecuniary  consideration.  No  moneyed  consideration  is  ex- 
pressed, and  none  is  averred  or  attempted  to  be  shown.  Hence 
the  deed  did  not  and  could  not  take  effect  as  a  deed  of  bargain 
and  sale.  The  consideration  expressed  is  in  these  words :  "  For 
and  in  consideration  of  natural  love  and  affection,  which  I  have 
and  do  bear  unto  my  son-in-law  Jabez  Corwin,  and  for  the  bet- 
ter maintenance  and  livelihood  of  him,  the  said  Jabez  Corwin." 
And  the  deed  then  purports  to  give,  grant,  alien  and  confirm 
the  land  to  him  in  fee,  and  concludes  with  a  covenant  to  warrant 
and  defend  the  premises  to  him  and  his  heirs  and  assigns  against 
himself  the  grantor,  his  heirs,  and  against  the  lawful  claims  and 
demands  of  all  persons  whatsoever.  The  question  then  is 
whether  the  deed  is  not  effectual  as  a  covenant  to  stand  seised 
to  uses  under  our  old  statute,  which  transferred  the  use  into 
an  estate  in  possession?  Natural  love  and  affection  is  a  sufficient 
consideration  to  support  such  a  use ;  but  it  is  contended  that  this 
can  only  operate  in  favor  of  a  person  or  persons  who  are  of  the 
blood  of  the  grantor  or  donor.    The  rule,  however,  is  not  confined 
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to  those  who  are  of  the  blood  only ;  it  extends  to  and  allows  such 
consideration  to  operate  in  favor  of  those  who  are  connected  by  the 
tie  of  marriage.  Oh.  Kent  said  in  Jackson  v.  Sabring,  (16  John. 
681,)  that  a  covenant  to  stand  seised  is  a  peculiar  species  of  convey' 
ance,  confined  entirely  to  family  connections,  and  founded  on  the 
tender  consideration  of  blood  or  marriage.  No  use  can  be  raised 
for  any  purpose  in  favor  of  a  person  not  within  the  influence  of 
that  consideration — and  therefore  it  was  held  that  a  deed  to  a 
stranger  was  void. 

A  son-in-law  is  not  a  stranger.  By  marriage  he  becomes  one 
of  the  family  circle,  and  is,  therefore,  within  the  scope  of  the 
principle  on  which  such  deeds  are  upheld. 

The  case  of  Jackson  v.  Delancey,  (4  Cowen,  427,)  is  relied  on 
by  the  defendant's  counsel  as  establishing  the  contrary,  for  in 
that  ease  the  deed  was  to  a  son-ki-law,  and  it  was  held  to  be 
inoperative  and  void ;  but  it  will  be  seen  that  the  deed  in  that 
case  was  not  founded  on  the  consideration  of  natural  love  and 
affection  for  the  son-in-law,  but  on  a  very  different  consideration, 
expressed  in  the  deed,  which  did  not  allow  of  its  taking  effect 
either  as  a  bargain  and  sale,  or  as  a  covenant  to  stand  seised ; 
and  that  the  point  now  presented  did  not  arise  in  that  case. 

Tt  moreover  appears  that  Jabes  Oorwin,  the  grantee,  had  the 
use,  occupation  and  enjoyment  of  the  premises  from  about  the 
time  of  the  date  of  the  deed  to  the  time  of  his  death.  He  must 
therefore  be  deemed  to  have  died  seised  of  an  estate  in  fee, 
which  descended  to  all  his  children  in  equal  parts.  The  demur- 
rer to  the  defendants  answer  is  well  taken,  and  the  plaintiffs  are 
entitled  to  judgment  for  the  two  elevenths  of  the  property  as 
claimed  by  them." 

Judgment  was  accordingly  entered  for  the  plaintiffs  at  the 
special  term,  and  the  defendant  appealed  to  the  general  term. 

Wm.  M.  Allen,  for  the  plaintiffs.  I.  It  is  contended  that 
the  answer,  instead  of  showing  a  defense,  admits  a  perfect  right 
in  the  plaintiffs  to  recover,  for  many  reasons.  (1.)  The  answer 
admits  that  Jabes  Oorwin,  the  ancestor,  entered  into  possession 
of  the  premises,  under  color  of  title,  in  1801,  and  continued  in 
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possession  until  1886,  claiming  title ;  at  which  time  he  died  in 
possession — descent  cast  Now,  this  gives  the  oecnpant  an  ab- 
sokite  title  in  fee  against  the  whole  world,  and  will  toll  an  entry. 
(Smith  v.  Lorillard,  10  John.  888.  1  Cot***,  276.  8  Id.  689. 
9Wend.22&.  Cowen  #  HilFs  Nates  to 2  Phil.  Ev.  588,809. 
Code  of  Procedure,  *82.  2  R.  S.  294,  §9.  16  Peters,  456. 
24  Wend  587.  9Cou*»,580.  18  JoAn,  365.)  (2.)  The  deed 
of  Isaiah  Tuthill  to  Jabez  Corwin  was  a  voluntary  conveyance, 
and  therefore  binding  upon  the  grantor  and  his  heirs,  and 
conclusive  against  all  the  world,  except  bona  fide  creditors  and 
subsequent  purchasers  for  a  valuable  consideration.  (1  Ver. 
100,464.  2  Bl.  Com.  297.  1  Atk.  625.  4  Kent.  Com.  462. 
1  John.  Ch.  R.  240,  256,  261.  7  John.  161.  16  Id.  189.  4 
Cowen,  216.  4  Mass.  R.  857.  8  Cowen,  480.  Jot.  Law. 
Die,  Volun.  Cm.  Shep.  Touch.  221.  Cowp.  705.  4  Cruise?* 
Dig.  517,  ch.  27,  H  8, 15,  27,  30,  52.)  (8.)  The  deed  stated  in 
the  answer  from  Tuthill  to  Corwin,  of  the  27th  July,  1801,  al- 
though not  good  by  way  of  bargain  and  sale,  for  want  of  a  valu- 
able consideration,  yet  there  being  a  good  consideration  makes  it 
perfectly  valid  as  a  covenant  to  stand  seised  to  uses.  (1  Veutris, 
187.  1  Inst.  271,  2.  1  Rep.  176,  2  RoU.  Abr.  786.  Plowd. 
801.  Dyer,  169.  8  Lev.  806.  Jac  Law  Die.  "  Uses."  4 
Cruise's  Dig.  title  82,  ch.  10,  H4, 18, 15, 18, 27 ;  ch.  19,  » 81, 
82,  88,  49,  54,  55.  2  Bl.  Com.  297.  4  Kent.  Com.  462.  2 
HOI,  659.  Vandervolgen  v.  Yates,  8  Aw*.  CA.  A  242.)  (4.) 
If  the  deed  of  Tuthill  to  Corwin,  of  the  27th  July,  1801,  can  not 
stand  as  a  covenant  to  stand  seised  to  uses,  it  may  be  operative 
as  a  deed  of  confirmation.  (Hob.  277.  16  John.  178.  4  Cruise's 
Dig.lit.%2,ch.l9,m,p.m.  2BLCom.m.  1  Inst. 295. 

Geo.  Miller,  {or  the  defendant.  I.  The  deed  from  Josiah 
Tuthill  to  Jabez  Corwin  is  void  as  a  bargain  and  sale,  because  it 
is  without  pecuniary  consideration.  (Jackson  v.  Alexander,  8 
John.  484.  Jackson  v.  Florence,  16  Id.  47.  4  Cruise's  Digest, 
127,  i  22.)  II.  The  deed  from  Isaiah  Tuthill  to  Jabei  Corwin 
can  not  operate  as  a  covenant  to  stand  seised,  because,  (1.)  The 
consideration  is  natural  love  and  affection,  and  this  is  good  only 
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between  near  rehires  by  blood.  (4  Ken?*  Com.  464,  5.)  The 
-eiipreme  court  has  expressly  deeided  that  a  daughter-in-law  em 
not  take  by  deed  of  gift,  even  as  trustee  for  the  benefit  of  her 
own  child,  was  grandson  of  the  giver.  (Jackson  v.  Cad' 
veil,  1  Coven,  622,  689,  648.)  That  was  a  stronger  case  than 
this,  because  here  the  deed  is  for  the  benefit  of  the  son-in-law, 
there  it  was  for  the  benefit  of  the  blood  of  the  giver.  In  this  case 
the  deed  expresses  the  consideration  of  natural  love  and  affec- 
tion, but  it  is  a  false  consideration.  The  grantor  may  have  had 
lore  and  affection,  but  it  was  not  natural  if  he  intended  to  give 
the  property  to  the  heirs  of  his  son-in-law  to  the  exclusion  of  the 
heirs  of  his  daughter — but  the  old  man  intended  no  such  thing. 
He  would  have  been  shocked  if  he  had  been  told  that  the  effect 
of  his  deed  might  be  to  exclude  the  children  of  his  daughter. 
The  enormity  of  such  a  gift  would  fully  appear  if  the  son-in-law 
had  early  died,  childless,  and  his  brothers  had  taken  the  land  to 
the  exclusion  of  the  daughter.  In  the  case  of  Jackson  v.  Do- 
lancey,  (4  Coven,  427,  the  counsel  of  both  parties,  and  the  court, 
admitted  that  the  deed  to  a  son-in-law  could  not  take  effect  as  a 
covenant  to  stand  seised,  because  there  was  no  consideration  of 
blood.  True,  there  were  other  considerations  expressed  in  the  deed 
in  that  case,  yet  if  the  grantee  had  been  a  son  instead  of  a  son- 
in-law,  it  is  very  clear  that  the  deed  would  have  taken  effect. 
(Goodale  v.  Pierce,  2  Hill,  659,  652.  Jackson  v.  Swart,  20 
John,  85.  Jackson  v.  Stoats,  11  Id.  887,  851.  1  John.  Cos. 
91.  2  Sound.  96,  note  1.  Bank  U.  &  v.  Houseman,  6 
Paige,  526.)  (2.)  There  is  no  consideration  of  marriage  in 
the  deed.  The  legal  consideration  of  marriage  is  not  the  fact 
that  the-donee  has  married  a  blood  relative  of  the  donor,  but  the 
fact  that  the  contract  of  marriage  is  made  with  reference  to  the 
gift  of  the  land,  and  it  goes  upon  the  assumption  that  the  child 
of  the  donor  and  his  or  her  offspring  are  provided  for  in  the 
arrangement.  Marriage  is  a  valuable  consideration.  (4  Kenfs 
Com.  465.)  In  the  above  case  (4  Cowen,  427,)  the  court  said 
the  deed  lacked  the  consideration  of  marriage,  yet  marriage  was 
as  much  expressed  in  that  deed  as  in  the  one  now  before  the 
court.    The  mere  fact  that  the  donee  is  the  son-in-law  or  the 
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daughter-in-law  of  the  donor  does  not  make  the  consideration  of 
marriage — if  it  did  the  questions  could  never  have  arisen  whisk 
were  raised  in  the  several  cases  cited  in  4  Cruise's  Digest,  p.  186, 
sections  14  to  17  inclusive.  In  each  of  those  eases  the  wife  was 
adjudged  to  take  a  life  estate  in  the  property  which  was  by  the 
same  deed  settled  upon  her  offspring  who  were  of  the  blood  of 
the  donor.  III.  If  the  deed  operates  as  a  covenant  to  stand 
seised,  and  vests  an  estate  in  Jabez  Corwin,  the  father,  yet  it  is 
an  estate  by  gift,  and  it  must  descend  to  the  heirs  of  the  blood 
of  the  giver.  The  plaintiffs  being  strangers,  are  excluded  from 
the  inheritance.  (1  R.  &  753,  i  15.)  Issiah  Tnthill  was  not  the 
ancestor  of  Jabez  Corwin.  If  the  donee  was  sufficiently  a  rela- 
tion of  the  donor  to  give  effect  to  the  deed,  it  can  hardly  be  pre* 
tended  that  the  donor  was  not  sufficiently  his  ancestor  to  give 
effect  to  the  statute  above  cited  and  prevent  the  property  from 
going  where  the  donor  could  never  have  intended. 

Brown,  J.  The  deed  from  Isaiah  Tuthill  to  Jabea  Gorwin  of 
the  27th  July,  1801,  is  not  good  as  a  bargain  and  sale,  because  it  is 
not  founded  upon  a  pecuniary  consideration.  If  operative  to  pass 
the  title  it  must  be  as  a  covenant  to  stand  seised  to  uses.  Nat* 
uxal  love  and  affection  is  a  sufficient  consideration  to  support  such 
a  use ;  but  the  consideration  of  love  and  affection  must  be  founded 
upon  the  relation  of  blood.  The  niarriage  which  had  been  con- 
summated between  the  grantee  Gorwin  and  the  daughter  of  Tut- 
hill the  grantor,  is  not  the  niarriage  spoken  of  in  the  books,  is 
the  considerations  which  will  support  such  a  covenant.  I  have 
not  been  able  to  find  any  reported  case  where  the  consideration 
of  natural  love  and  affection  has  been  sustained  between  those 
who  were  not  relations  by  blood. 

Blackstone,  in  his  second  volume,  at  page  388,  defines  a  cove- 
nant to  stand  seised  to  uses,  to  be  a  conveyance  "  by  which  a 
man  seised  of  lands  covenants,  in  consideration  of  blood  or  mar* 
riage,  that  he  will  stand  seised  of  the  same  lands  to  the  use  of  his 
wife,  child,  or  kinsman; "  and  adds,  "  but  this  covenant  can  only 
operate,  when  made  upon  such  weighty  and  interesting  oonsid- 
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orations  as  those  of  Mood  or  marriage^"  Such  are  also  the  a** 
thorities  collected  in  Cruise's  Digest,  title  82,  chap.  12,  H  7  to 
26»  Kent  also  defines  a  good  consideration  to  be  one  founded 
upon  natural  love  and  affection,  between  near  relations  by  blood. 
(4  Kent's  Com.  464.)  In  Jackson  v.  CadweU,  (1  Cowm,  622,) 
Mary  Saunders,  the  daughter-in-law  of  the  covenantor,  was  the 
covenantee,  and  the  use  was  to  Edward  0.  Saunders,  jr.,  her  son 
and  the  grandson  of  Edward  G.  Saunders,  sen.,  the  covenantor. 
The  deed,  to  be  effectual,  must  operate  as  a  covenant  to  stand 
seised  to  uses.  Judge  Woodworth,  who  delivered  the  opinion  of 
the  court,  says,  at  page  640,  that  the  deed  must  fail  as  a  cov- 
enant to  stand  seised,  because  there  was  no  tie  of  blood  between 
Mary  Saunders  and  the  grantor.  In  Jackson  v.  Delancey,  (4 
Coven,  427,)  the  conveyance  was  from  John  Deiti  to  Abraham 
Buice  his  son-in-law,  upon  certain  trusts,  and  the  consideration 
was  the  performance  of  the  covenants  contained  in  the  deed. 
The  principal  question  upon  the  trial  was,  whether  the  defend- 
ant could  prove  a  consideration  different  from  that  expressed  in 
the  deed.  Mr.  Justice  Savage,  in  delivering  the  judgment  of 
the  court,  says :  "It  can  not  operate  as  a  covenant  to  stand  seised 
to  vses,  for  want  of  the  consideration  of  blood  or  marriage.  The 
grantee  was  the  son-in-law.  As  I  read  the  case  of  Jackson  v. 
Sebring,  (16  John.  515,)  it  asserts  the  same  doctrine.  Chan- 
cellor Kent,  in  delivering  the  opinion  of  the  court,  at  page  528, 
uses  this  language :  "  If  the  deed  operates  at  all,  it  must  ope- 
rate as  a  covenant  to  stand  seised  to  uses,  and  that  species  of 
conveyance  is  good  when  made  upon  the  consideration  of  blood 
or  marriage.  The  consideration  of  natural  love  and  affection  is 
founded  upon  the  ties  of  blood,  or  marriage,  and  Davidson,  the 
grantee,  was  what  the  law  calls  a  stranger."  To  be  the  son-in- 
law  is  not  the  connection  by  marriage  here  spoken  of.  If  the 
oase  turned  upon  the  force  of  the  deed  as  a  conveyance  in  itself 
sufficient  to  pass  the  title,  I  should  regard  it  inoperative  lor 
want  of  a  sufficient  consideration. 

I  think,  however,  that  the  judgment  given  at  the  special  term 
ntnst  be  suffered  to  stand,  upon  other  grounds.  The  question  now 
oocnrs  upon  the  legal  effect  of  the  defendant's  answer.    The  do- 
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mrrer  admits  the  facts  therein  stated  to  be  true ;  but  the  truth 
of  those  facts;  taken  in  connection  with  its  admissions,  may  still 
be  perfectly  consistent  with  the  title  claimed  by  the  plaintiffs. 
The  complaint  charges  in  substance,  that  the  plaintiffs  have  the 
lawful  title  to  the  premises  in  controversy.  This  is  the  mate- 
rial allegation,  and  the  defendant  was  bound  to  deny  it  if  he  de- 
signed to  put  the  title  in  issue.  u  Every  material  allegation 
of  the  complaint,  not  specifically  Controverted  by  the  answer, 
shall,  for  the  purposes  of  the  action,  be  taken  as  true."  (Code 
of  Procedure,  1 168.)  The  answer  does  not  specifically  contro- 
vert the  allegation  of  title  in  the  plaintiffs,  by  a  distinct  and  pos- 
itive denial.  It  spreads  out  certain  portions  of  what  may  be  the 
evidence  in  the  cause,  and  relies  upon  that  as  an  answer.  It 
sets  but  the  seisin  of  Isaiah  Tuthill,  the  defendant's  grandfather, 
the  deed  of  the  27th  of  July,  1801,  to  Jabez  Corwin  the  father 
of  the  plaintiffs  and  defendant,  who,  it  says,  entered  into  the 
possession  about  the  time  of  the  date  of  the  deed,  and  continued 
to  have,  use,  and  occupy  the  premises  until  September  the  29th, 
1836,  the  time  of  his  death.  It  also  alledges  that  he  never  had 
any  title  except  such  as  he  acquired  by  virtue  of  the  deed,  or  as 
tenant  by  the  curtesy  in  right  of  his  first  wife,  who  was  the 
mother  of  the  defendant,  but  not  of  the  plaintiffs.  And  it  admits 
that  if  Jabez  Corwin,  at  the  time  of  his  death,  had  any  interest 
or  estate  in  the  premises  which  would  by  law  descend  to  his 
heirs  generally,  the  plaintiffs  are  entitled  to  recover ;  and  then 
alledges  that  the  plaintiffs  have  no  estate,  right,  title  or  interest 
in  the  lands  in  question,  except  what  they  derived  as  heirs  at  law 
of  their  father.  The  answer  then  submits,  by  way  of  argument, 
and  as  a  conclusion  of  law  from  the  premises,  that  Jabez  Cor- 
win had  no  estate  or  interest  which  would  descend  to  the  children 
of  his  second  wife.  The  defendant  was  at  liberty  in  his  an- 
swer to  controvert  the  plaintiffs'  allegation  of  title,  in  express 
words ;  or  to  set  out  the  existence  of  facts,  which  if  true,  would 
show  that  the  plaintiffs  had  no  title.  By  omitting  to  put  the 
title  in  issue  by  a  distinct  and  specific  denial,  the  defendant  has 
taken  upon  himself  the  burthen  of  stating  facts  in  his  answer, 
which  taken  to  be  true,  are  sufficient  of  themselves  to  show  that 
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Hie  plaintiffs  have  no  title.  This  I  think  he  has  failed  to  Ax 
Jabes  Corwin  was  in  the  actual  possession  of  the  premises  for  the 
period  of  thirty-five  years.  It  does  not  appear  in  what  character 
he  entered,  nor  what  estate  he  claimed,  except  so  far  as  may  be 
inferred  from  the  deed,  coupled  with  the  possession  for  so  great 
a  length  of  time.  It  does  appear,  however,  that  he  entered  about 
the  time  of  the  date  of  the  deed,  and  in  the  lifetime  of  the  grantor, 
and  not  as  tenant  by  the  curtesy  in  right  of  his  wife.  There  is 
no  intimation  of  any  act  which  recognized  a  title  superior  to  his 
own.  During  the  thirty-five  years  that  Jabes  Gorwin  held  the 
possession  he  also  held  the  deed,  which  although  void  and  inop- 
erative for  a  want  of  consideration,  professed  to  convey,  and  was 
designed  by  the  grantor  and  the  grantee  to  convey  an  estate  in 
fee  with  a  covenant  of  warranty.  If  the  grantee  in  a  deed  lor 
lands  in  fide  enters  in  the  lifetime  of  the  grantor  and  holds  both 
the  lands  and  the  deed  for  a  period  of  time  sufficient,  if  adverse) 
to  bar  an  entry,  in  the  absence  of  all  other  evidence,  the  charac- 
ter of  his  possession  may  be  ascertained  from  the  language  of 
the  deed;  and  if  that  professes  to  convey  an  absolute  estate  in 
fee,  the  inference  is  inevitable,  I  think,  that  both  the  entry  and 
the  possession  were  adverse.  The  defendant,  in  my  judgment, 
should  either  have  denied  the  plaintiffs'  allegation  of  title,  in  ex* 
press  words,  or  in  connection  with  the  other  facts  contained  in 
his  answer,  he  should  have  asserted  that  Jabes  Gorwin  did  not 
enter  or  claim  under  the  deed  from  Isaiah  TuthiU ;  and  that 
his  possession  was  not  otherwise  hostile  to  Tuthill  and  his  heirs 
at  law.  Without  some  allegation  of  this  kind,  the  answer  fails 
to  meet  the  principal  charge  contained  in  the  complaint,  and 
must  therefore  be  deemed  evasive  and  insufficient 

The  plaintiffs  and  the  defendants  are  the  children  and  heirs 
at  law  of  Jabes  Corwin,  and  the  possession  of  the  lands  in  con- 
troversy is  derived  from  him.  The  cases  reported  in  10  John. 
292,  5  Cowen,  529,  and  26  Wend.  889,  are  authorities  to  show 
that  where  one  takes  as  co-heir  and  tenant  in  common,  by  de- 
scent, he  can  not  in  an  action  by  his  co-heir  prove  that  the 
ancestor  had  no  title.  He  derives  the  possession  from  the  com* 
mon  ancestor,  and  can  not,  therefore,  dispute  the  title.     Hs 
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mut  first  give  up  the  possession  to  those  from  whom  he  derives 
it,  and  then  he  may  litigate  upon  the  adverse  title.  How  far  the 
facts  to  be  gathered  from  the  complaint  and  the  answer  bring 
jfche  present  ease  within  the  scope  of  this  rule,  if  I  am  right  upon 
the  question  of  the  adverse  possession,  it  is  not  necessary  to  de- 
termine.   The  judgment  at  the  special  term  should  be  affirmed* 

Morse,  J.  concurred. 

Barculo,  J.  dissenting.  I  think  the  learned  justice  is  mis- 
taken in  saying  that  a  son-in-law  is  not*  stranger.  I  had  sup* 
posed  that  one  who  is  not  of  the  blood  must  be  a  stranger  j  and 
such  I  understand  to  be  the  doctrine  established  by  the  author- 
ities* Upon  this  principle  a  deed  to  a  daughter-in-law  was  held 
to  be  inoperative,  as  a  covenant  to  stand  seised,  in  Jackson  v. 
Cadwell,  (1  Cotaen,  640.)  I  am  unable  to  distinguish  the  case 
of  a  daughter-in-law  from  that  of  a  son-in-law.  Both  are  clearly 
not  of  the  blood ;  and  hence  there  can  not  be  any  natural  love 
and  affection  to  support  the  conveyance. 

Chancellor  Kent  in  his  commentaries  (4  Kent,  464,)  says  "a 
good  consideration  is  founded  upon  natural  love  and  affection 
between  near  relations  by  blood."  The  cases  cited  and  exam* 
ined  by  him  in  Jackson  v.  Sebring,  (16  John.  515,)  all  tend  to 
establish  the  position  that  the  consideration  of  love  and  affection 
is  applicable  only  to  blood  relations.  It  is  true  that  houses  the 
word  "marriage"  in  that  case,  in  such  connection  as  might  lead 
to  the  mistake  of  supposing  that  marriage  comes  under  the  head 
of  good  considerations.  This  construction,  however,  can  not 
fairly  be  put  upon  his  language  in  the  face  of  the  well  estab- 
lished rule  that  marriage  is  a  valuable  consideration.  But  my 
brethren  agree  with  me  in  this  view  of  the  case,  and  if  it  were  to 
be  decided  upon  the  point  discussed  by  the  learned  justice  at  the 
special  term,  and  principally  by  the  counsel  here,  the  judgment 
would  be  reversed.  It  is,  however,  supposed  by  my  brethren, 
that  a  fatal  objection  to  the  defense  may  be  found  in  the  long 
continued  possession  of  Jabes  Corwin,  the  grantee.  I  can  not 
concur  in  this  view  of  the  matter  for  the  following  reasons : 
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1.  The  mere  fast  of  possession  gives  no  title,  unless  it  pos- 
sessed an  adverse  character. 

2.  I\  is  not  stated  in  the  answer,  nor  contended  on  the  argu- 
ment, that  the  possession  was  adverse.  On  the  contrary,  the 
answer  expressly  avers  that  Jabez  Corwin"  never  had  any  legal  or 
equitable  title  or  interest  in  the  said  premises  or  any  part  thereof, 
except  what  he  acquired  by  virtue  of  said  deed  or  as  tenant  by 
the  curtesy."  This  averment  puts  the  case  solely  upon  the  va- 
lidity and  construction  of  the  deed  as  it  was  at  the  time  of  its 
execution,  and  not  as  the  basis  of  an  adverse  possession ;  and  I 
am  constrained  to  express  my  doubts  of  the  propriety  of  the  oourt 
raising  such  an  objection,  when  it  has  not  been  presented  nor 
argued  by  the  parties  or  their  counsel. 

8.  An  adverse  possession  is  never  to  be  presumed  or  inferred, 
but  should  be  distinctly  averred,  or  found  as  a  fact  by  jury, 
and  especially  is  this  true  on  demurrer. 

4.  The  case  does  not  show  facts  from  which  an  adverse  pos- 
session can  be  fairly  inferred.  The  deed  bears  date  27th  July, 
1801.  The  grantor  died  within  two  months,  September  23d, 
1801.  From  that  time  Jabez  Corwin,  in  right  of  his  wife,  the 
heir  at  law  of  the  grantor,  could  lawfully  hold  possession  until 
her  death  in  1822 ;  and  after  that,  as  tenant  by  the  curtesy  till 
1886.  The  plaintiffs,  being  sons  of  the  second  wife,  could  not 
have  attained  the  age  of  twenty-one  years  before  1848.  There 
was,  consequently,  no  one  who  could  dispute  the  possession  or 
title  of  Jabez  Corwin  the  elder,  from  the  27th  September,  1801, 
to  the  year  1843.  If,  therefore,  any  adverse  possession  cuts  off 
the  defendant's  title,  it  must  be  founded  upon  the  presumption 
that  the  grantee  entered  into  possession  adversely  during  the 
two  months  intervening  between  the  date  of  the  deed  and  the 
death  of  Isaiah  TuthilL  I  think  that  we  are  not  authorized  to 
draw  such  an  inference  from  the  facts  stated.  It  would,  in  my 
judgment,  be  much  more  reasonable  to  presume,  if  presumptions 
are  to  be  indulged,  that  Isaiah  Tuthill  remained  in  possession 
until  his  death,  which  was  sufficiently  near  the  date  of  the  deed, 
to  be  "about"  the  time.  The  answer  does  not  state  that  he  en- 
tered under  the  deed,  but  merely  states  that  Jabet  Corwin,  do- 
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ceased,  continued  to  have  the  use,  occupation,  and  enjoyment 
of  the  premises  from  about  the  time  of  the  date  of  the  said  deed 
to  the  time  of  his  death ;  which  is  followed  by  the  averment  that 
he  never  had  any  title  except  what  he  acquired  by  virtue  of  the 
deed,  thus  negativing,  as  I  conceive,  all  title  by  adverse  posses- 
sion. 

My  conclusion  therefore  is,  that  the  judgment  entered  before 
the  justice  should  be  reversed.  At  all  events,  it  seems  to  me 
that  if  the  case  is  decided  by  the  majority  of  the  court  upon  the 
ground  of  adverse  possession,  the  parties  should  have  leave  to 
make  an  issue  and  go  to  the  jury  on  it  as  a  question  of  fact  But 
as  my  brethren  think  otherwise,  I  can  only  thus  record  my  dis- 
sent from  their  conclusions. 

Judgment  affirmed. 


Same  Term.    AfcCoun,  Morse,  and  Brown,  Justices. 

Cobb  vs.  Dows  an<|  others. 

C.  &  B.,  being  the  owners  of  some  6000  bushels  of  wheat,  stored  with  J.  W. 
&  Co.,  in  building  No.  12  Atlantic  dock,  Brooklyn,  their  agents,  D.  &  6.  sold 
8037  38-60  bushels  thereof  to  H.  G.  &  Co.  and  gave  to  the  latter  an  order  upon 
J.  W.  &  Co.  for  that  quantity,  to  be  delivered  "from  No.  12  Atlantic  dock." 
A  portion  of  the  wheat  required  to  fill  this  order  was  taken  from  a  lot  of 
wheat  belonging  to  the  plaintiff,  stored  with  J.  W.  &  Co.  In  building  No.  11 
Atlantic  dock.  It  was  taken  by  the  direction  of  J.  W.  the  store-keeper, 
and  not  by  the  direction  or  authority  of  D.  &  G.  or  their  principals,  C.  &•  B., 
and  there  was  no  proof  that  either  of  them  knew  that  the  wheat  delivered 
to  H.  G.  &  Co.  had  not  been  taken  from  building  No.  12,  until  after  the 
purchase  money  was  paid  by  H.  G.  A-  Co.  to  D.  &  G.  and  by  them  paid  over 
to  their  principals,  C.  &  B.  In  an  action  by  the  plaintiff  against  D.  G.  0. 
&.  B.  to  recover  the  value  of  the  wheat  so  taken  from  No.  11,  as  for  a  con- 
version, on  the  ground  that  D.  &  G.  without  the  authority  or  consent  of  the 
plaintiff,  took  the  plaintiff's  wheat  from  the  storehouse  as  the  property  of 
C.  &■  B.  and  sold  the  same  and  paid  over  the  proceeds  of  the  sales  to  C.  4fc  B. 
without  the  authority,  knowledge  or  consent  of  the  plaintiff;  Bdd  that  the 
action  would  not  lie. 
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To  maintain  ma  action  for  the  conrerrion  of  goods,  under  such  circumstances, 
the  plaintiff  moat  do  something  more  than  establish  his  right  of  property. 
„  He  most  show  that  the  goods  were  taken  by  the  defendants,  or  that  they 
haye  done  some  other  act  which  in  law  will  amount  to  a  conversion. 

But  the  proof  need  not  show  a  tortious  taking,  or  that  the  defendants  acted 
In  had  faith.  If  it  appears  that  they  obtained  the  goods  fairly,  from  a  per- 
son whom  they  had  reason  to  think  was  the  true  owner;  or  if  they  acted 
under  a  mistake  as  to  the  plaintiff's  title,  or  under  an  honest  but  mistaken 
belief  that  the  property  was  their  own,  they  are  still  liable  to  the  true 
owner,  if  their  acts  in  regard  to  it  amount  to  a  conversion ;  as,  if  they  have 
taken  the  property  into  their  own  hands,  or  disposed  of  it  to  others,  or  ex- 
ercised any  dominion  whatever  over  it 

An  action  for  money  had  and  received  will  He  where  the  defendant  tortiously 
takes  the  plaintiff's  goods  and  sells  them.  But  such  an  action  can  not  be 
maintained  unless  the  facts  proved  are  such  as  would  enable  the  plaintiff  to 
sustain  an  action  of  trover  for  the  goods. 

Where -a  complaint  is  framed  for  the  purpose  of  recovering  the  value  of  prop* 

-  erty,  upon  the  ground  of  an  unlawful  conversion,  without  charging  that  tho 
defendants  have  received  money  to  or  for  the  use  of  the  plaintiff,  the  plain- 
tiff can  not  recover  the  value  of  the  goods,  as  money  had  and  received  to 
his  use. 

A  claim  for  the  unlawful  conversion  of  goods,  being  founded  upon  tort,  and 
one  for  money  had  and  received,  upon  contract,  they  are  distinct  causes  of 
action,  and  can  not  be  joined  in  the  same  suit. 

This  was  an  appeal  by  the  defendants  from  a  judgment  en- 
tered at  special  term  upon  the  report  of  a  referee.  The  action 
was  brought  by  Cobb  against  Dows,  Guiteau,  Church  &  Ball. 
The  complaint  alledged  that  Cobb,  the  plaintiff,  on  the  9th  day 
of  May,  1848,  owned  and  held  about  3500  bushels  of  wheat,  then 
being  in  the  public  stores,  known  as  the  Atlantic  dock  store 
houses  in  Brooklyn.  That  Dows  <fc  Guiteau  being  partners,  on 
that  day,  without  the  authority  and  consent  of  the  plaintiff,  took 
2002  bushels,  54  lbs.  and  3  oz  of  this  wheat  from  the  said  pub- 
lic stores  as  being  the  property  of  Church  &  Ball,  and  sold  and 
disposed  of  the  same  for  $1,46  per  bushel,  and  received  the 
money,  amounting  in  all  to  $2924,23.  That  Dows  &  Guiteau 
were  at  the  time  the  agents  and  commission  merchants,  doing 
business  for  Church  &  Ball ;  that  the  latter  were  partners ;  that 
Dows  &  Guiteau  had  paid  to  and  accounted  with  the  said  Church 
&  Boll  for  the  money  received  for  said  wheat  sold  by  them  and 
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belonging  to  the  plaintiff  as  being  the  property  of  mid  Church 
&  Ball,  without  the  authority,  knowledge  or  consent  of  the  plain- 
tiff. The  answer  of  Dows  St  Guiteau  denied  that  they,  without 
the  authority  and  consent  of  the  plaintiff,  took  any  wheat  held 
and  owned  by  the  plaintiff,  from  said  public  stores  as  being  the 
property  of  Church  <fc  Ball,  and  sold  and  disposed  of  the  same 
and  received  the  pay  therefor,  or  that  either  of  them  at  any  time 
took,  or  sold  and  disposed  of  any  wheat  owned  and  held  by  said 
plaintiff  from  said  public  stores,  as  being  the  property  of  said 
Church  St  Ball,  or  otherwise  in  any  manner  whatever.  It 
alledged  that  Dows  St  Guiteau  were  ignorant  whether  the  plain- 
tiff owned  and  held  any  wheat,  being  in  said  stores,  and  required 
him  to  make  proof.  The  answer  of  Church  St  Ball  was  in  form 
like  that  of  Dows  St  Guiteau,  except  that  it  also  denied  that 
Dows  St  Guiteau  at  any  time  paid  to  them  or  accounted  to  them 
for  any  money  received  by  Dows  St  Guiteau  on  the  sale  of  any 
wheat  for  them,  except  for  the  sale  of  wheat  which  was  accounted 
for  by  Dows  St  Guiteau  as  being  in  fact  the  wheat  of  said  Church 
So  Ball.  The  complaint  and  each  answer  were  duly  verified,  and 
no  replication  was  filed  to  either  answer. 

The  facts  established  by  the  evidence  were  as  follows :  On  the 
20th  of  November,  1847,  Henry  C.  Sperry,  of  New-York  city, 
received  by  consignment  from  C.  H.  Davis,  of  Cayuga,  2179  b. 
22  lbs.  and  8  oz.  of  Genesee  wheat.  On  the  3d  of  December, 
1847,  he  received  in  like  manner  from  Davis  2540  b.  and  2  lbs. 
more  of  wheat.  Sperry  stored  this  wheat  in  loft  1  of  the  store- 
building  No.  11  of  the  Atlantic  dock  buildings,  Brooklyn,  occu- 
pied by  John  Wight  St  Co.  storehousemen.  In  January,  1848, 
Cobb,  the  plaintiff,  loaned  Davis  $6,000,  and  the  receipts  of 
John  Wight  St  Co.  given  at  the  time  they  received  the  wheat  in 
store,  were  transferred  to  Cobb.  Dows  St  Guiteau  were  com- 
mission merchants  and  partners,  doing  business  in  New-York 
city.  Church  St  Ball,  who  were  partners  and  resided  at  Roch- 
ester, consigned  to  Dows  St  Guiteau  in  the  latter  part  of  No- 
vember, 1847,  5051  b.  10  lbs.  and  2  oz.  of  Genesee  wheat  for 
sale,  and  directed  it  stored,  if  it  would  not  sell  for  $1,50  per 
bushel    It  reached  New- York  in  the  barge  u  Splendid-"    Dow* 
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<fc  Guiteau  Bent  it  to  the  Atlantic  dock  buildings  to  be  stored, 
and  were  furnished  with  the  receipt  of  John  Wight  6c  Co.  that 
it  was  stored  in  store  No.  12,  loft  2.  The  measurer's  returns  to 
them  of  the  measurement  of  this  wheat  stated  the  delivery  of  it 
at  store  No.  12.  Dows  6c  Guiteau  had  no  other  wheat  at  this 
time,  or  at  the  time  of  the  transaction  out  of  which  this  action 
arose,  belonging  to  Church  6c  Ball.  On  the  21st  of  March, 
1848,  Dows  6c  Guiteau  sold  to  the  Hartford  Mill  6c  Manufactu- 
ring Company,  2018  b.  82  lbs.  and  8  os.  of  Church  6c  Ball's 
wheat,  and  gave  an  order  on  the  storehouseman  to  deliver  that 
quantity  from  store  No.  12.  The  measurer's  returns  to  them  of 
the  measurement  of  such  wheat  stated  the  measurement  to  have 
been  made  from  No.  12.  In  May,  1848,  Dows  6c  Guiteau 
agreed  to  sell  to  Howes,  Godfrey  6c  Co.  of  New- York  city,  8087  H 
bushels  of  Genesee  wheat,  the  balance  in  weight  of  Church  6c 
Ball's  wheat,  at  #1,46  per  bushel,  and  gave  Howes,  Godfrey  6c 
Co.  an  order  on  J.  Wight  6c  Co.  directing  the  latter  to  deliver  to 
them  this  quantity  from  "  No.  12  Atlantic  dock."  All  that  took 
place  between  Howes,  Godfrey  6c  Co.  and  Dows  6c  Guiteau, 
was,  that  the  former  bargained  with  the  latter  for  this  quantity 
of  wheat,  received  an  order  upon  Wight  6c  Co.  and  when  they 
got  the  quantity  of  wheat  named  in  it,  paid  for  it.  The  order 
waa  in  these  words : 

« New-York,  May  8th,  1848. 
Messrs.  J.  Wight  6c  Go. : 

Please  deliver  Messrs.  Howes,  Godfrey  6c  Co.  three  thousand 
and  thirty-seven  ft  bush.  Genesee  wheat  from  No.  12  Atlantic 
dock,  and  oblige  Dows  6c  Guiteau, 

8087  H  bush.  per  Hill."  ' 

Howes,  Godfrey  6c  Co.  handed  the  order  to  Mr.  Roman,  the 
measurer,  or  to  the  captain  of  the  Hero,  the  vessel  in  which  the 
wheat  was  taken  away.  The  measurer,  in  filling  this  order,  took 
from  the  2d  loft  of  store  No.  12, 1088  b.  and  80  lbs.  of  wheat, 
and  then  by  order  of  John  Wight  took  the  balance,  being  2002  b. 
64  lbs.  and  8  os.  from  the  1st  loft  of  No.  11.  The  wheat  taken 
from  No.  11  was  the  wheat  consigned  to  Sperry,  and  for  this 
taking  of  it,  Cobb  claimed  to  recover  its  value  of  the  defendants. 
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Neither  Dows  nor  Guiteau  was  present  when  the  wheat  was 
taken  from  No.  11.  A  part  of  Church  &  Ball's  wheat,  vis.  1200 
to  1500  bushels,  more  or  less,  was  in  fact  put  in  store  No.  11, 
but  without  their  knowledge.  Neither  of  the  defendants  was 
present  when  Cobb's  wheat  was  taken  from  No.  11,  nor  knew  of 
it  at  the  time ;  nor  had  either  of  them  any  notice  of  it  when 
Howes,  Godfrey  &  Co.  paid  Dows  <fc  Guiteaa  for  the  quantity 
of  wheat  named  in  the  above  order  of  May  8, 1848,  nor  until 
after  Dows  <fc  Guiteau  had  accounted  with  and  paid  oyer  the 
money  to  Church  <fc  Ball.  Neither  of  the  defendants  knew  that 
any  of  Church  &  Ball's  wheat  had  been  put  in  No.  11.  The 
money  which  Dows  &  Guiteau  received  from  Howes,  Godfrey 
&  Co.  they  paid  over  to  Church  &  Ball  before  either  of  the  de- 
fendants had  notice  that  Wight  delivered  any  wheat  from  store 
No.  11  to  Howes,  Godfrey  <fc  Co.  There  was  no  attempt  to 
prove  where  the  wheat  was  which  Howes,  Godfrey  &  Co.  took 
from  No.  11,  or  that  they  had  in  any  way  disposed  of  it. 

The  referee  reported  in  favor  of  the  plaintiff,  for  $3126,48* 
the  whole  amount  claimed,  including  interest,  and  judgment  was 
entered  upon  the  report. 

<?.  M.  Speir,  for  the  plaintiff.  I.  The  wheat  sued  for,  wa* 
in  fact,  delivered  on  the  order  of  Dows  &  Guiteau,  aa  factors  of 
Church  &  Ball,  to  satisfy  a  bargain  by  them  made,  and  the 
money  therefor  came  to  the  hands  of  both  of  them ;  this  money 
was,  in  feet,  the  proceeds  of  the  plaintiff's  wheat.  II.  Where 
personal  property  is  wrongfully,  even  by  mistake,  and  without 
knowledge  of  the  wrong,  converted  to  the  use  of  others,  the  latter 
are  liable  for  it.  The  wheat  in  question,  in  fact,  came  to  the  use 
of  the  defendants,  and  satisfied  their  sale  to  Howes,  Godfrey  & 
Co.  (2  Kent*  Com.  320  to  324.  Saltus  v.  Everitt,  20  Wend. 
267.  Hoffman  v.  Carow,  22  B.  285.  Williams  v.  Merle, 
11  JU.  80.)  in.  Dows  &  Guiteau  and  Church  <fc  Ball  both 
received  money  on  account  of  and  as  the  proceeds  of  the  wheat 
in  question  belonging  to  the  plaintiff;  they  are  liable  for  it. 
(Hoffman  v.  Carow,  22  Wend.  818.  Peer  v.  Humphrey, 
2  Ad  4*  EUisy  500.    Parker  v.  Godm,  2  Strange,  816,) 
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IV.  The  right  to  recover  does  not  depend  on  agency  or  ratifica- 
tion ;  but  on  the  feet  that  the  plaintiff's  property,  without  his 
assent,  was  converted  to  the  defendants1  use.  Knowledge  as  to  the 
title  to  the  property  converted  by  mistake  or  fraud,  is  immaterial. 
( Williams  v.  Merle,  11  Wend.  80.  Everitt  v.  Coffin,  6  Id.  609. 
Perkins  v.  Smith,  1  Wilson,  828.  Stevens  v.  Elwell,  4  Maule 
#  Sel.  259.  McCombie  v.  Davis,  6  East,  688.  Potter  v. 
Starkie,  cited  m  Stevens  v.  Elwell,  4  Maule  $*  Sel,  260. 
Cooper  v.  Cftttfy,  1  Burr.  20.)  V.  Wight  &  Co.  were  agents 
of  defendants,  and  a  mistake  or  fraud  by  them  in  the  execution 
of  their  agency  would  not  relieve  the  defendants,  who  received 
the  benefit  of  the  fraud,  from  accountability.  VI.  The  only 
relationship  of  Wight  &  Co.  to  the  plaintiff  in  the  subjeet  matter 
of  this  action,  was  that  of  naked  bailees.  They  had  no  right 
in  that  capacity,  to  dispose  of  his  wheat,  nor  could  they  give 
any  title  to  it ;  and  the  defendants  having  obtained  the  wheat 
and  the  proceeds  of  it,  without  the  plaintiff's  authority  or  assent, 
are  liable  to  him  as  the  true  owner.  (Covill  v.  Hill,  4  Drnio, 
828.  Hartop  v.  Share,  8  Atk.  44.)  VII.  If  the  wheat  of  de- 
fendants had  been  previously  delivered,  rightfully  or  wrongfully, 
then  they  have  received  the  plaintiff's  wheat  in  compensation ; 
and  that,  as  to  him,  wrongfully,  and  they  must  answer  for  it.  If 
the  wheat  of  defendants  had  not  been  previously  delivered,  then 
the  defendants,  having  their  own  wheat  untouched,  have  also 
had  the  plaintiff's  wheat  converted  to  their  use,  and  are  liable 
for  it.  Yin.  The  allegation  that  the  plaintiff  could  recover  of 
the  defendants'  vendees,  is  no  answer  to  the  plaintiff;  for  the 
conversion  being  proved,  the  liability  is  upon  all  through  whose 
hands  the  property  has  passed  against  the  right  of  the  true 
owner.  And  a  recovery  from  the  defendants'  vendee  would 
only  turn  the  latter  against  them  for  money  by  them  received  on 
a  mistake,  and  without  consideration* 

E.  Sandford,  for  the  defendants,  argued  the  following  points. 
First,  as  to  all  the  defendants.  L  Neither  of  the  defendants  is 
Sable  for  the  taking  of  this  wheat,  or  for  the  delivery  of  it  by 
Wight  to  Howes,  Godfrey  &  Co.    Neither  of  them  took  it  or 


236  CASBS  IN  LAW  AND  EQUITY  [Jvlt  1 


Cobb  v.  Dowg. 


delivered  it,  or  assisted  in  or  was  present  at,  or  knew  of,  or  ever 
assented  to  the  taking  or  delivery  of  it.  This  is  incontestibly 
true,  as  a  matter  of  fact,  and  there  is  no  evidence  tending  to 
prove  the  contrary  thereof.  There  is  no  evidence  of  any  sale  of 
it,  by  any  person.  II.  Each  and  all  of  the  allegations  in  the 
complaint,  if  they  are  to  be  regarded  as  allegations  of  mere  mat* 
ters  of  fact,  are  without  a  particle  of  evidence  to  support  them.. 
If  claimed  to  be  true  in  judgment  of  law,  though  untrue  as  matters 
of  fact,  then  it  is  evident  that  all  the  questions  arising  upon  the 
evidence,  are  questions  of  law.  Do  the  facts  proved  warrant  the 
legal  conclusion  of  the  referee,  that  Dows  &  Guiteau  wrongfully 
took  this  wheat,  sold  it,  as  being  the  property  of  Church  &  Ball, 
at  $1,46  per  bushel,  and  received  payment  therefor?  The. 
referee  has  decided  that  they  did  so  take  and  sell  it,  and  the  de- 
fendants insist  that  the  decision  is  erroneous.  ILL  The  taking 
or  delivery  by  Wight,  was  not  authorized  by  the  order  from 
Dows  &  Guiteau.  He  had  no  authority  but  that  That  author- 
ity is  special  and  specific,  and  limits  his  right,  discretion,  and 
power  to  act,  to  store  No.  12.  If  he  took  wheat  from  any  other, 
store,  it  was  a  deliberate  trespass  by  him,  for  which  Dows  & 
Guiteau  are  not  responsible.  (McManus  v.  Cricket,  1  Eastr 
106.  Arnold  v.  HaUenback,  5  Wend.  82.  Brought***  v.  Whal- 
bn,  8  Id.  474.  Theob.  Prin.  and  Agt,  p.  296,  297,  298,  }  2. 
Gorham  v.  Gale,  7  Cowen,  745.  North  River  Bank  v.  Aymar, 
8  Hill,  262.  Beats  v.  Allen,  18  John.  362.  Rossiter  v.  Ros- 
siter>  8  Wend.  494.  Averill  v.  Williams,  1  Denio,  510.  Same 
v.  Same,  4  Id.  295.  Colvin  v.  Holbrook,  2  Comst.  126.) 
IV.  As  warehouseman,  Wight  had  no  authority  to  sell  or  deliver 
the  wheat.  A  purchaser  of  the  wheat  from  him  would  be  liable 
to  the  owner  in  trespass  or  trover.  (Arnold  v.  Hallenbeck, 
5  Wend.  32.  Broughton  v  WhaUon,  8  Id.  474.  Wilson  v. 
King  et  al,  2  Campb.  N.  P.  J2. 335.  2  Kent,  622.)  V.  Wight 
occupied  in  respect  to  these  parties  and  the  subject  matter  of  the 
action,  three  distinct  positions.  1st  He  was  bailee  of  Cobb's 
wheat  2d.  He  was  bailee  of  Church  &  Ball's  wheat  3d.  He 
was  a  limited  and  special  agent  of  Dows  &  Guiteau  under  their 
order  to  deliver  wheat  from  store  No.  12,  and  from  no  other 
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pboe,  and  to  do  nothing  eh*.  ( THUJam*  t.  NichoU}lSWend. 
56.)  Dows  &  Guiteau  are  only  liable  for  what  Wight  might 
lawfully  do  jn  No.  12  under  this  order.  As  bailee  or  warehouse- 
man, he  was  as  much  the  agent  of  Cobb  as  of  Dows  &  Guiteau. 
If  his  unauthorised  delivery  can,  in  any  sense,  as  a  matter  of 
law,  be  deemed  a  delivery  by  Dows  &  Guiteau,  and  with  their 
assent,  in  the  same  sense  as  matter  of  law,  it  must  also  be 
deemed  to  be  equally  a  delivery  by  Cobb,  and  with  his  assent,  as 
being,  in  fact,  the  property  of  Church  &  Ball.  If  the  law  will 
not  deem  that  either  assented  to  it  while  ignorant  of  the  act, 
then  Cobb  has  lost  his  wheat  by  the  fraud  and  trespass  of  his 
own  servant  or  bailee,  and  must  look  to  him,  or  those  who  took 
the  wheat  from  him.  VL  Receiving  money  from  Howes,  God- 
frey &  Co.  for  the  quantity  of  wheat  named  in  the  order,  and 
svoh  money  being  paid  for  so  much  wheat  received  conformably 
to  the  order,  in  ignorance  that  the  whole  quantity  was  not  ob- 
tained fron\  No.  12,  is  not  a  ratification  of  the  trespass  commit- 
ted in  No.  11.  A  party  can  not,  by  implication  of  law,  ratify 
what  he  knows  nothing  about  (Evans  v.  Wells,  22  Wend.  842. 
Navigation  Co.  v.  Dandridge,  8  Gill  $•  John,  82a  Blevins 
v.  Pope,  7  Ala.  R.  371.  Palmerton  v.  Huxford,  4  Denio,  168.) 
On  these  facts  the  defendants  could  not  be  charged  as  trespass- 
ers, or  in  trover.  In  other  words,  if  Howes,  Godfrey  <fc  Co.  had 
not  paid  any  money  to  Dows  <fc  Guiteau,  there  can  be  no  pre- 
tense that  they  or  Church  &  Ball  would  be  liable  to  the  plain- 
tiff VII.  The  defendants  can  not,  in  consequence  of  the  reeeipt 
of  the  money  paid  by  Howes,  Godfrey  &  Co.  be  charged  in  this 
action,  nor  at  all,  as  for  so  much  money  received  to  Cobb's  use. 
(1.)  They<can  not  be  so  charged  in  this  action,  because  it  is  an  ac- 
tion for  a  tortious  taking  and  sale.  There  has  not  been,  in  feet, 
or  in  law,  a  taking  or  sale  by  either  defendant.  This  is  not  a  mere 
oase  of  variance,  but  "a  failure  of  proof."  (Code,  1 172.)  Such 
a  cause  of  action  could  not  bo  joined  with  one  arising  upon  im- 
plied contract  {Code,  i  167.)  The  referee  has  decided  that 
there  was  a  tortious  taking  and  sale,  which  i&  clearly  error. 
(2.)  They  could  not  be  so  charged  at  all,  even  if  the  complaint 
had  set  forth  an  action  in  indebitalus  assumpnl,  and  based  the 
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plaintiff's  right  to  recover,  on  the  ground  that  the  defendant* 
had  received  so  much  money  to  his  use.  Such  an  action  can  not 
be  sustained,  unless  there  has  been  an  actual  sale  ot  conversion 
b y  the  party  sued,  or  for  him ;  or,  unless  he  has  received  the 
proceeds  as  the  fruits  of  such  sale  or  conversion,  and  holds  them, 
or  has  applied  them  to  his  own  benefit.  (Jones  v.  Boare,  5 
Pick.  285.  WUlett  v.  Witiett,  8  Waits,  277.  Munson  v.  Rog- 
ers, 2  Scam.  317.  Law  fy  Parker  v.  Nunn,  8  KsUy,  90. 
Lightly  v.  Clouston,  1  Taunt.  114, 115.  Bennett  v.  Fronds, 
2  Bos.  $•  PuU.  554.  McKnight  v.  Dunlop,  4  Baft.  &  C.  R. 
42.  Osborn  v.  JBeH,  5  Z>en«>,  870.)  Then  indebitatus  assump- 
sit is  allowed  on  the  theory  that,  as  matter  of  law,  by  bringing 
such  an  action  the  owner  assents  to  and  affirms  the  sale  as  an 
actual  sale  of  his  property,  and  that  owning  the  property,  he 
may  own  the  proceeds  in  lieu  of  it,  if  he  thus  affirms  the  sale. 
(Same  cases,  and  Lamme  v.  Barrett,  2  Ld.  Raym.  1216.)  But 
if  he  thus  affirms  the  contract  and  brings  an  action  onjthe  implied 
assumpsit  to  pay  him  the  proceeds,  he  will  be  bound  by  all  the 
rules  applicable  to  actions  ex  contractu.  He  must  show  that  alt 
the  defendants  received  the  money  to  their  joint  use  or  benefit, 
or  he  will  fail  in  the  action.  (Manahan  v.  Gibbons,  19  John. 
427,  485.)  In  some  cases,  a  defendant  may  set  off  a  demand 
owing  by  the  person  from  whom  he  received  the  money,  (Bilhm 
v.  Hyde,  1  Vesey,  sen.  826,)  and  always  a  debt  owing  by  plain* 
tiff.  (Lightly  v.  Clouston,  1  Taunt.  114.)  (3.)  They  could  not 
be  so  charged  at  all,  even  in  an  action  on  an  implied  contract, 
because  the  plaintiff's  wheat  has  not  been  sold.  It  had  not,  to 
their  knowledge,  been  in  any  way  converted.  They  never  re- 
ceived any  thing  as  the  fruits  or  proceeds  of  a  sale  or  con  version 
of  it  (4.)  They  could  not,  even  in  such  an  action,  be  charged  at 
all,  because  the  money  received  was  the  money  of  Howes,  God* 
firey  &  Co.  It  was  never  Cobb's.  It  was  not  paid  as  the  price 
of  his  property,  nor  as  the  price  of  property  taken  from  No.  1L 
It  was  paid  as  the  price  of  property,  and  as  owing  for  property 
taken  from  No.  12.  It  was  so  paid  by  men  who,  in  person  or 
by  their  agents,  acted  in  the  taking  and  had  knowledge  of  the 
facts,  and  who  never  could  recover  it  back  from  the  defendants. 
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{tiprague  r.  BvtdsM,  2  Owen,  419.)  To  make  the  defendants 
Sable  in  such  a  case,  they  must  be  held  liable,  even  if  Wight 
had  gone  with  Howes,  Godfrey  &  Co.'s  agents,  the  captain  and 
measurer,  to  Albany  or  Boston,  and  filled  the  order,  and  after 
having  done  so,  Howes,  Godfrey  &  Co.  had  paid  for  the  quantity 
named  in  the  order  as  having  been  obtained  conformably  to  its 
directions,  which  is  absurd.  (5.)  There  are  no  considerations 
presented  by  the  evidence  to  induce  the  court  to  strain  points  of 
law,  or  stretch  imaginary  equities  in  order  to  charge  the  defend- 
ants who  are  innocent  in  fact  and  law,  and  thus  by  indirection 
exonerate  the  trespassers.  Plaintiff's  remedy  against  the  wrong- 
doers is  dear  and  ample.  There  is  no  insinuation  against  the 
responsibility  of  Howes,  Godfrey  6c  Go.  who  were  parties  to  the 
wrongful  taking,  concealed  it,  and  paid  for  the  delivery  from 
No.  12. 

Second,  as  to  the  defendants  Dows  &  Guiteau,  only.  I.  Dows 
Sc  Guiteau  are  not  liable.  The  cause  of  action  alledged  against 
them  is  trespass.  They  are  not  trespassers  in  fact  or  by  impH* 
cation  of  law.  There  is  an  entire  failure  of  proof  of  the  alledged 
cause  of  action.  (Code,  } 171.)  II.  If  it  can  be  deemed  to  be 
in  its  nature  an  action  of  indebitatus  assumpsit,  for  money  had 
and  received  to  the  plaintiff's  use,  then  the  court  must  treat  the 
equity  of  the  case  as  being  according  to  this  theory  of  it.  The 
plaintiff,  according  to  this  theory  of  his  action,  and  in  his  com- 
plaint, says,  they  acted  as  agents  of  Church  &  Ball,  as  such  re- 
ceived the  money,  and  that  they  had  paid  over  this  money  to  their 
principals.  They  undoubtedly  acted  innocently  throughout  In 
such  an  action,  the  plaintiff  is  bound  by  all  the  rules  applicable 
to  actions  ex  contractu,  and  Dows  <fc  Guiteau  may  be  exonerated 
from  all  claim,  on  any  grounds  which  equitably  bar  it  on  this 
theory  of  the  action.  A  recovery  must  leave  them  in  statu  quo, 
er  they  can  not  be  charged.  ( Boas  v.  Updegrove,  5  Bart,  516. 
Cory  v.  Curtis,  8  How.  S.  C.  R.  286,  240,  247.  Tope  v. 
Bockm,  7  Barn.  $•  Cress.  101.  Coles  r.  Wright,  4  Taunt. 
198.)  DDL  If  this  be  deemed  to  be  the  theory  and  nature  of  this 
action,  the  plaintiff  can  not  recover  without  showing  that  all  the 
defendants  received  the  moneys  to  their  joint  use.    (Mcmafam 
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T.  Gibbons,  19  John,  427.)  The  fact  that  the  money  may  have 
gone  through  their  hands  is  not  enough  to  charge  them.  (Idem. 
Billon  v.  Hyde,  1  Vesey,  sen.  326.  Cobb  v.  Berks,  6  Q.  B. 
930.)  IV.  On  this  theory  of  the  action,  Dows  &  Guiteau  re- 
ceived the  money  as  agents.  They  received  it.  innocently ,  and 
have  paid  it  to  their  principals  without  notice,  and  they  are  not 
liable.  (Mowait  v.  MeClellan,  1  Wend.  178.  Boas  v.  Upd+ 
grove,5Barr,516.  HorsfaU  v.  Handle?,  8  Taunt.  186.  Sad- 
lerr. Evans, 4 Burr.  1984.  Caryv.  Curtis, 3 How.  S.C.R. 247 
to  261.)  Y.  There  is  no  exception  to  this  rule,  unless  the  agent 
obtained  the  money  by  some  illegal  or  tortious  act,  as  in  Ripley  v. 
Qelston,  (9  John.  201 ;)  or  knew  when  he  took  it  that  it  was  the 
plaintiff's  money,  and  was  paid  to  him  without  authority,  as  in 
Atniden  v.  Wheeler,  (8  Hill,  137 ;)  or  took  it  on  conditions  not 
complied  with  when  he  paid  it  over,  as  in  Edwards  v.  Hodding, 
(5  Taunt.  815 ;)  or  unless  he  paid  it  over  after  actual  notice  not 
to  do  so,  or  under  circumstances  equivalent  to  actual  notice,  as  in 
Hearsay  v.  Pruyn,  (7  John  179;)  and  Young  v.  Marshall  ei 
al  (8  Bing.  48.)  VI.  Church  &  Ball  could  have  brought 
an  action  in  their  own  names  against  Howes,  Godfrey  &  Go.  on 
the  contract  made  by  the  latter  with  Dows  &  Guiteau.  ( Taintor 
v.  Prendergast,  3  Hill  72.)  All  the  money  Dows  &  Guiteau 
received,  was  received  as  agents,  and  has  been  paid  to  their  prin- 
cipals. They  neither  received  money,  nor  applied  the  money 
received  to  their  own  benefit.  This  is  not  only  true  in  fact,  but 
it  is  true  in  law.  (19  John,  427.)  They  are  therefore  not  liable, 
even  if  the  action  can  be  regarded  as  an  indebitatus  assumpsit* 
If  it  can  not  be  regarded  as  such  an  action,  but  only  as  an  action 
of  trespass,  then  they  are  not  liable.  (Code,  i  171.)  In  any 
aspect,  the  judgment  is  as  to  them  against  the  law  and  equity  of 
the  case,  and  should  be  reversed. 

Third,  as  to  the  defendants  Church  &  Ball,  only,  Qhuroh 
&  Ball  neither  took,  delivered,  nor  sold  any  of  Cobb's  wheat,  nor 
authorised  any  one  to  do  it.  Nor  have  they  ever  assented  to 
any  taking,  sale  or  delivery  of  it.  They  never  employed,  nor 
knew  of  the  employment  of  Wight,  in  any  manner,  to  make  any 
delivery  of  their  wheat    The  money  paid  to  them,  was  paid  t* 
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and  received  by  them,  as  proceeds  of  the  sale  of  their  own  wheats 
on  a  sale  thereof  by  the  persons  to  whom  they  had  consigned  it 
for  that  purpose.  It  was  so  paid  to  and  received  by  them,  with- 
out notice  or  suspicion  that  Wight,  or  Howes,  Godfrey  &  Co, 
had  committed  a  trespass  upon  the  plaintiff's  property  or  taken 
his  wheat.  They  have  not  received  any  money  belonging  to 
Cobb,  or  to  which  he  ever  had  any  right.  They  are  not  liable 
for  the  trespass  of  Howes,  Godfrey  &  Co.  or  of  Wight  Neither 
of  them  acted  by  the  authority  of  Church  &  Ball,  or  for  them, 
nor  have  they  received  any  thing  as  being,  or  in  fact  being,  the 
fruits  of  their  wrongful  acts.  Howes,  Godfrey  &  Co.  did  not 
pay  any  thing  as  a  payment  for  wheat  taken  from  No.  11,  but 
specially  and  exclusively  as  a  payment  for  wheat  taken  from 
No.  12.  If  they  are  liable  for  the  money  received,  at  all,  it  is 
not  their  duty  to  pay  the  plaintiff.  The  money  which  they  re- 
ceived did  not  belong  to  the  plaintiff.  If  they  received  the 
money  without  legal  authority,  it  is  their  duty  to  pay  it  back  to 
the  party  from  whom  they  collected  it.  The  law  can  not  imply  a 
promise  that  Church  &  Ball  will  pay  money  belonging  to  Howes, 
Godfrey  &  Co.  to  the  plaintiff.  Suppose  Howes,  Godfrey  <fc  Co. 
had  instituted  a  suit  for  this  same  money,  and  such  suit  and  the 
present  suit  had  been  brought  to  trial  at  the  same  time,  before 
the  same  referee,  would  both  parties  have  been  entitled  to  re- 
cover? If  not,  in  favor  of  whom  would  the  law  imply  the  prom* 
ise  to  pay  on  the  part  of  Church  &  Ball?  Clearly,  not  to  the 
plaintiff.  If  any  duty  arises,  it  would  be  their  duty  to  pay 
Howes,  Godfrey  &  Co.  and  the  law  never  implies  a  promise  to 
pay,  unless  duty  creates  the  obligation  to  pay.  ( Cory  v.  Curtis,  \ 
8  How,  S.  C.  R.  236,  251.) 

By  the  Court,  BapwN,  J.  It  is  established  by  the  proof 
that  some  5000  bushels  of  the  wheat  of  the  defendants  was  in 
store  with  John  Wight  and  Co.,  in  building  No.  12,  Atlantic 
dock,  and  that  at  the  time  the  defendants,  Dows  &  Guiteau,  made 
the  sale  to  Hows,  Godfrey  &  Co.  and  drew  the  order  upon  John 
Wight  &  Co.  for  the  8087  bushels  *fr,  they  were  entitled  to  that 
quantity  from  building  No.  12.    The  sale,  therefore,  was  a  sals 
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x>t  the  wheat  of  the  defendants  and  not  of  the  plaintiffs,  and  the . 
order  was  to  deliver  wheat  from  No.  12,  and  not  from  No.  1L 
In  the  sale,  and  in  the  giving  of  the  order,  there  was  no  attenjpt 
to  dispose  of,  or  exercise  any  control  over,  the  wheat  of  the  plain- 
tiffs. A  portion  of  the  wheat  to  fill  the  order  was  taken  from 
building  No.  11  by  direction  of  John  Wight,  and  not  by  the 
direction  or  authority  of  the  defendants ;  and  there  is  no  evidence 
that  either  of  the  defendants  knew  that  the  wheat  delivered  to 
Howes,  Godfrey  &  Co.  had  not  been  taken  from  No.  12,  until 
after  the  money  was  paid  by  them  to  Dows  &  Guiteau,  and  by 
them  paid  over  to  their  principals,  Church  &  Ball 

The  complaint  charges  that  the  defendants,  Dows  &  Guiteau, 
without  the  authority  or  consent  of  the  plaintiffs,  took  the  wheat 
of  the  plaintiffs  from  the  public  stores  as  the  property  of  Church 
<fc  Bal^  and  sold  the  same  and  paid  over  the  proceeds  of  the 
sties  to  Church  &  Ball,  without  the  authority,  knowledge,  or 
assent  of  the  plaintiffs.  It  is  a  rule  of  the  common  law,  that  a 
man  can  not  be  divested  of  his  property  without  his  consent. 
There  are  some  exceptions,  but  the  present  case  is  not  one  of 
them.  Possession  does  not  carry  with  it  the  evidence  of  prop* 
erty,  so  as  to  protect  a  person  acquiring  it  by  purchase  in  good 
fitith  and  in  the  usual  course  of  trade,  except  when  the  property 
is  cash,  bank  bills  and  bills  payable  to  bearer.  The  plaintiff 
has  not  parted  with  his  property  in  the  wheat  stored  in  building 
No.  11,  and  his  right  to  re-posfeess  himself  of  it  whenever  he 
may  find  it,  or  to  recover  its  value  from  those  who  took  it,  or 
into  whose  hands  it  may  have  come,  is  clear  and  unquestionable. 

^r  The  question  here  is,  whether  he  can  recover  from  the  defend- 
ants. To  maintain  the  charge  contained  in  the  complaint,  he 
must  do  something  more  than  establish  his  right  of  property. 
He  must  show  that  it  was  taken  by  the  defendants,  or  that  they 
have  done  some  other  act  which  in  law  will  amount  to  a  oonver- 

—  sion.  The  proof  need  not  show  a  tortious  taking,  or  that  the  de- 
fendants acted  in  bad  faith.  If  it  should  appear  that  they  ob- 
tained the  goods  fairly  from  a  person  whom  they  had  reason  to 
think  was  the  true  owner,  or  if  they  acted  under  a  mistake  as  to 
the  plaintiff's  title,  or  under  an  honest  but  mistaken  belief  that 
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the  property  was  their  own,  they  would  still  be  liable  to  the 
plaintiffs,  if  their  acta  in  regard  to  it  amount  to  a  conversion. 
^Uhey  have  taken  it  into  their  own  hands,  or  disposed  of  it  to 
others,  or  exercised  any  dominion  over  it  whatever,  they  are 
guilty  of  the  conversion,  and  their  liability  to  the  plaintiffs  is 
established.  In  the  cases  cited  by  the  plaintiff's  counsel  upon 
the  argument,  the  defendants  were  charged  with  the  conversion, 
upon  this  principled  In  Perkins  v.  Smithy  (1  Wilson,  828,) 
the  defendant  was  the  servant  of  the  plaintiff  and  disposed  of  the 
goods.  In  Everett  v.  Coffin  $•  Cartwright,  (6  Wend.  603,) 
the  defendants  received  the  goods  from  the  master  of  the  vessel 
with  whom  they  were  shipped,  and  by  his  direction  sold  them, 
in  ignorance  of  the  rights  of  the  true  owner.  In  Williams  $• 
Chopin  v.  Merle,  (11  Wend.  80,)  the  defendant  was  a  produce 
broker  and  purchased  and  took  the  goods  into  his  possession  in 
good  faith,  for  a  valuable  consideration,  from  a  &erk  who  had  no 
authority  to  sell  In  Saltus  v.  Everitt,  (20  Wend.  267,)  de- 
cided in  the  court  of  errors,  Saltus,  the  defendant  below,  pur- 
chased the  lead  in  question  from  Coffin  &  Cartwright,  the  defend- 
ants in  the  case,  reported  in  11  Wendell,  at  page  80*  In  Hoff- 
man v.  Carow,  (22  Wend.  285,)  the  defendant,  an  auctioneer, 
sold  the  goods,  which  were  stolen,  and  paid  over  the  proceeds 
without  notice  of  the  felony.  And  in  CoviU  v.  Hill  4*  &<*- 
ferdj  (4  Denw,  323,)  the  lumber  in  dispute  was  delivered  into 
the  hands  of  the  defendants.  The  authorities  all  proceed  upon 
the  ground  that  the  goods  had  been  actually  or  constructively  in 
the  possession  of  the  defendant  in  the  action,  or  that  he  has  in- 
terfered with  them  himself,  or  that  others  have  done  so  by  his 
direction.  In  the  present  case  there  is  an  entire  absence  of 
evidence  to  establish  anything  of  the  kind.  The  order  given 
by  the  defendants  was  explicit  in  its  directions  to  deliver 
from  building  No.  12.  It  indicates  all  the  defendants  had  done 
and  all  they  meant  to  do.  It  could  not  be  misunderstood  by 
those  to  whom  it  was  given  or  those  to  whom  it  was  directed. 
And  to  construe  it  into  an  authority  to  deliver  wheat  from  No. 
11,  or  any  other  place,  would  be  to  abuse  and  pervert  the  uses 
of  written  language.    John  Wight  &  Go.  were  not  the  agents 
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of  the  defendants  in  the  sense  for  which  the  plaintiffs  contend. 
Their  power  was  limited  to  the  delivery  of  the  wheat  from  build-* 
ing  No.  12,  and  if  the  delivery  from  building  No.  11,  in  vi^a* 
tion  of  the  injunctions  of  the  order,  could  charge  the  defendants 
with  the  conversion,  then  the  defendants  would  be  equally  charge- 
able if  the  wheat  had  been  taken  from  any  other  store,  or  from 
any  other  place,  no  matter  where.  No  rational  system  of  juris- 
prudence could  entertain  such  a  rule.  The  acts  of  the  defend- 
ants in  regard  to  the  delivery  of  the  property  do  not,  therefore, 
make  out  the  conversion. 

Did  the  defendants,  by  receiving  into  their  own  hands  pay- 
ment for  the  wheat  delivered,  approve  and  confirm  the  delivery 
from  building  No.  11,  so  as  to  make  this  act  of  John  Wight 
their  own?  It  will  be  remembered  that  they  were  entitled  to 
have  delivered  to  their  order  from  building  No.  12,  the  quantity 
of  wheat  sold  to  Howes,  Godfrey  &  Co.  and  therein  mentioned, 
and  that  the  order  was  in  part  filled  from  No.  12.  The  conduct 
of  the  defendants  must  be  such  as  to  signify,  unequivocally,  that 
they  recognised  and  approved  of  the  taking  from  building  No.  11. 
A  portion  of  the  wheat  was  in  fact  delivered  from  building  No. 
12  in  conformity  with  the  directions  of  the  order,  and  for  this 
quantity  the  defendants  were  entitled  to  recover  payment  from 
Howes,  Godfrey  &  Co.  Without  some  knowledge  that  their 
orders  had  been  disobeyed,  some  intimation  of  the  wrong  which 
had  been  committed,  or  some  notice  that  the  money  was  not  all 
the  proceeds  of  their  own  property,  the  mere  act  of  receiving  the 
money  can  not  be  regarded  as  a  confirmation  of  what  had  been 
done  at  building  No.  11.  Had  the  wheat  of  the  plaintiffs  upon 
that  delivery  come  to  the  possession  of  the  defendants,  then 
however  innocent  they  might  have  been  of  any  design  to  commit 
a  wrong  or  to  signify  their  approbation  of  a  wrong  committed  by 
others,  and  however  ignorant  they  might  have  been  of  the  tak- 
ing from  No.  11,  still  they  would  be  liable  to  the  plaintiffs  upon 
the  authority  of  the  cases  cited.  But  the  property  never  came 
to  their  hands  ;  it  was  not  taken  by  their  directions,  and  when 
the  money  was  paid  over  they  had  no  notice  that  a  portion  of  the 
Wheat  had  been  taken  from  building  No.  11,  or  that  the  money 
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was  in  payment  of  any  other  property  than  that  in  store  at  build- 
ing No.  12.  The  defendants  could  not  ratify  and  adopt  as  their 
jcnm  that  of  which  they  had  no  knowledge.  Where  the  agent  ex- 
ceeds his  authority  no  act  of  the  principal  will  he  construed  into 
a  ratification,  unless  it  be  done  with  a  full  knowledge  of  the 
facts  and  circumstances.  {Story  on  Agency,  5253,  and  the  cases 
cited  in  the  notes.    4  Bing.  727.     22  Wendell,  824.) 

The  plaintiff  intimates  in  his  third  point,  that  the  defendants 
are  liable  to  him  for  money  had  and  received  to  his  use*  To  en* 
title  the  plaintiff  to  recover  upon  this  ground  he  must  show  that 
the  money  which  he  claims  is  his  money.  The  action  for  money 
had  and  received  applies  to  almost  every  case  where  a  person 
has  received  money  which  in  equity  and  good  conscience  he 
should  refund  to  the  true  owner.  "  It  lies  where  one  has  had 
and  received  money  belonging  to  another  without  any  valuable 
consideration  given  on  the  receiver's  part ;  for  the  law  construes 
this  to  be  money  had  and  received  for  the  use  of  the  owner  only ; 
and  implies  that  the  person  so  receiving,  promised  and  under- 
took to  account  for  it  to  the  true  proprietor."  (3  Black.  Com. 
163.)  The  rule,  however,  is  subject  to  some  limitations ;  and 
it  is  not  in  every  case  where  one  man  has  money  which  another 
ought  to  have,  that  the  action  for  money  had  and  received  will 
lia  (8  Bos.  4*  PuU.  169.)  Where  the  defendant  tortkrasly 
takes  the  plaintiff's  goods  and  sells  them  this  action  lies.  (Chit, 
on  Cont.  5th  ed.  607,  note  g.)  And  where  the  goods  were  taken 
by  others  and  the  defendant  subsequently  received  and  sold  them 
and  received  the  avails,  the  ac.tion  was  also  held  to  lie.  (2  Hall, 
468.)  But  in  those  oases  the  taking  or  receiving  of  the  property 
so  as  to  constitute  a  conversion,  were  as  essential  to  the  plain- 
tiff's recovery  as  the  sale  and  the  receipt  of  the  money.  And  I 
apprehend  that  unless  the  facts  were  such  as  to  enable  the  plain- 
tiff to  maintain  his  action  of  trover  for  the  goods,  he  could  not 
recover.  There  is,  however,  this  other  obstacle  in  the  way  of 
the  plaintiff's  claim  for  money  had  and  received,  in  this  action. 
The  complaint  is  framed  to  recover  the  value  of  the  property 
upon  the  ground  of  unlawful  conversion.  It  does  not  charge 
thai  the  defendants  have  received  money  to  or  for  the  use  of  the 
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plaintiff.  The  claim  for  the  unlawful  conversion  is  founded  upon 
tort ;  that  for  money  had  and  received  upon  contract.  .  They  are 
distinct  causes  of  action,  and  can  not  be  joined  in  the  same  suit. 
(Code  of  Procedure,  §167.)  Indeed,  the  plaintiff  has  not  at- 
tempted to  unite  them ;  for  the  complaint,  although  it  sets  out 
a  part  of  the  evidence  in  the  cause,  proceeds  exclusively  upon 
the  unlawful  conversion. 

I  am  of  opinion  that  the  report  of  the  referee  should  he  set 
aside,  and  judgment  should  be  entered  for  the  defendants,  with 
costs. 

Judgment  accordingly.    . 


Washington  General  Term,  May,  1848.     Cody,  Paige, 
WUlard,  and  Hand,  Justices. 

Allen  vs.  Galpin. 

By  a  submission  to  arbitration,  executed  by  and  between  A.  &  G.  the  parties 
agreed  to  submit  to  arbitrators  the  question  as  to  the  amount  of  damages 
which  A.  might  sustain  in  leaving  his  residence  in  the  town  of  E.  and  in 
seeking  another  field  of  labor,  upon  the  following  terms,  Til. :  that  G.  should 
put  into  the  hands  of  the  arbitrators  his  note  for  8600,  and  that  A.  should 
put  into  their  hands  a  receipt  in  full  for  G. ;  that  the  parties  should  then 
introduce  all  the  testimony  which  they  might  have,  touching  the  amount 
of  damages  A.  should  sustain  in  moving  from  B. ;  that  the  arbitrators  should 
then  decide,  according  to  the  testimony,  upon  the  amount  of  loss  to  A.,  and 
should  reduce  the  $600  note  until  it  should  correspond  with  the  amount  of 
loss  determined  by  them ;  and  that  they  should  then  deliver  such  note  to 
A.  and  the  receipt  to  G.  In  an  action  by  A.  upon  an  alledged  award  made 
by  the  arbitrators,  under  such  submission,  the  declaration  alledged  tbat  on 
the  hearing  before  the  arbitrators,  A,,  the  plaintiff,  introduced  testimony 
touching  the  amount  of  damages  which  he  should  sustain  in  moving  from 
the  town  of  E. ;  that  the  arbitrators  then  decided  the  amount  of  loss  which 
A.  would  sustain  in  moving  from  E.,  and  that  they  made  an  award  directing 
that  G.  should  pay  to  A.  $500  "  in  full  payment,  discharge  and  satisfaction 
of  and  for  all  damages  and  loss  which  the  plaintiff  has  or  may  sustain  m 
closing  up  his  labors,  and.  m  having  the  premises  which  he  has  JUted  up  for 
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kiwuttft  and  for  other  ine**ix*ience."  Held,  on  demurrer,  that  the  declara- 
tion was  bad  in  substance,  in  not  showing  that  the  arbitrators  had  any  power 
to  make  the  award  declared  on ;  and  that  the  award  waa  void,  for  want  of 
such  power. 

Bdd  also,  that  if  the  parties  had  neglected  to  deliver  the  note  and  receipt, 
according  to  the  submission,  it  was  a  mutual  abandonment  of  the  agree- 
ment, and  neither  party  had  any  right  to  complain  of  the  neglect  of  the 
other ;  and  that  the  arbitrators  had,  in  that  case,  acted  without  authority. 

Beld,  fivrtker,  that  the  submission  ought  not  to  bo  understood  as  authorizing 
the  arbitrators  to  make  an  award  before  any  damages  had  in  fact  been  sus- 
tained by  A. ;  and  that  the  award  set  out  in  the  declaration,  being,  not  for 
damages  which  the  plaintiff  had  sustained  before  it  was  made,  but  fbr  dam- 
ages which  the  arbitrators  supposed  he  would  sustain  if  he  did  remove 
from  the  town  of  £.,  such  award  was  void,  for  being  prematurely  made. 

Demurrer  to  declaration.  The  action  was  debt  upon  an 
award.  The  declaration  contained  three  counts,  in  each  of  which 
a  contract  of  submission,  under  the  hands  and  seals  of  the  par- 
ties, was  set  out  as  follows :  ' 

"This  agreement  between  Aaron  P.  Allen  of  the  town  of  Exe- 
ter, county  of  Otsego,  and  state  of  New- York,  and  Horace  Galpin, 
of  the  town,  county  and  state  aforesaid,  witnesseth:  That, 
whereas,  the  aforesaid  Aaron  P.  Allen  is  about  to  leave  this 
town:  whereas,  he  believes  that  the  necessity  of  his  leaving 
arises  from  certain  influences  which  he  thinks  were  wrong: 
whereas,  he  thinks  be  has  been  slandered  in  the  eye  of  the  law : 
and  whereas,  the  said  Allen  contemplates  and  intends  to  seek 
such  redress  as  the  civil  law  provides,  in  order  to  remunerate 
himself  for  the  loss  he  may  sustain  in  closing  up  his  labors  here 
and  seeking  another  field  of  labor,  and  in  leaving  the  premises 
which  he  had  fitted  up  for  himself,  and  for  other  inconveniences. 
And  whereas,  the  above  named  Horace  Galpin  desires  to  leave  the 
matter  to  the  judgment  of  three  men,  therefore,  the  said  Aaron  P. 
Allen  does  agree  with  the  said  Horace  Galpin  that  be  will  refer  the 
amount  of  damage  which  he  may  sustain  in  leaving  the  aforesaid 
premises,  his  present  field  of  labor,  and  in  seeking  another  field, 
to  three  such  men  as  we  (the  aforesaid  parties)  shall  choose ;  or 
if  we  can  not  agree  upon  the  men,  as  Harman  Edmunds  shall 
select;  and  the  said  Aaron  P.  Allen  and  Horace  Galpin  do 
agree  and  bind  themselves,  each  to  the  other,  to  refer  the  matter 
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to  three  men  chosen  as  above  described,  upon  the  following 
terms,  viz. :  1.  The  said  parties  shall  appear  before  the  arbi- 
trators thus  chosen,  at  such  times  and  places  as  they,  the  arbi- 
trators, shall  direct.  2.  The  said  Horace  Galpin  shall  put  his 
note  or  obligation  for  five  hundred  dollars  into  the  hands  of  the 
arbitrators  chosen  as  above,  and  the  said  Aaron  P.  Allen  shall 
put  into  the  hands  of  the  same  arbitrators  a  receipt  in  full  for 
the  said  Galpin.  3.  The  parties  shall  then  introduce  all  the 
testimony  which  they  may  have,  touching  the  amount  of  dam- 
ages which  the  said  Allen  sustains  in  moving  from  Exeter. 
4.  The  arbitrators  chosen  as  aforesaid  shall  then  decide  accord- 
ing to  the  testimony  before  them  upon  the  amount  of  loss  to  the 
said  Allen.  5.  The  same  arbitrators  shall  then  reduce  the  said 
five  hundred  dollar  note  or  obligation  until  it  corresponds  with 
the  amount  as  agreed  upon  according  to  article  4.  The  arbitrators 
shall  then  deliver  to  the  said  Allen  the  aforesaid  note,  and  to  the 
said  Galpin  they  shall  deliver  the  aforesaid  receipt  in  full. 

To  all  of  the  above  the  said  Galpin  agrees,  and  in  consideration 
of  which  the  said  Allen  agrees  to  discontinue  the  suit  com- 
menced for  slander,  and  the  said  Allen  agrees  to  pay  for  the 
writ,  and  the  fees  for  the  service.    In  testimony,"  <fca 

After  setting  out  the  contract  the  plaintiff  alledged  that  the 
parties,  on  the  second  day  of  March,  1847,  agreed  on  their  arbi- 
trators ;  who  on  the  same  day  gave  notice  to  the  parties  that 
they  would  meet  at  a  certain  house  designated  in  the  notice,  on 
the  eighth  day  of  March,  1847,  at  one  o'clock  in  the  afternoon, 
to  hear  such  proofs  and  allegations  as  might  be  produced  before 
them  by  the  said  parties ;  that  the  arbitrators  met  according  to 
the  notice ;  that  the  plaintiff  appeared  and  the  defendant  did  not ; 
and  that  the  plaintiff  then  introduced  his  testimony  touching  the 
amount  of  damages  which  he  should  sustain  in  moving  from  the 
town  of  Exeter.  That  the  arbitrators  then  decided  the  amount 
of  loss  which  the  plaintiff  would  sustain  in  moving  from  Exeter 
aforesaid,  and  on  the  9th  of  March,  1847,  made  an  award  under 
their  hands  and  seals,  which  was  set  out  at  length  in  the  decla- 
ration, and  in  which  the  arbitrators,  after  reciting  the  submis- 
sion, and  the  hearing  of  the  testimony  by  them,  awarded  that  the 
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defondsnt  should,  on  a  certain  da y  and  at  a  certain  place,  pay  to 
the  plaintiff  five  hundred  dollar*,  "in  full  payment,  discharge, 
and  satisfaction  of  and  for  all  damages  and  loss  which  the  plain- 
tiff has  or  may  sustain  in  closing  up  his  labors,  and  in  leaving 
the  premises  which  he  has  fitted  up  for  himself,  and  for  other 
inconveniences.77 

To  this  declaration  the  defendant  demurred ;  assigning  sev- 
eral causes  of  demurrer. 

H.  Bennett,  for  the  defendant,  cited,  13  Mass.  Rep.  896; 
2  Cowen  S? HUFs  Notes,  1080;  5  Paige,  675,  578;  11  John, 
188, 184;  1  Hill,  813,  821,  $-c 

H.  P.  Alien,  for  the  plaintiff. 

By  the  Court,  Gaby,  J.  The  question  in  the  cause  is,  does  the 
plaintiff's  declaration  show  that  the  arbitrators  had  any  power  to 
make  the  award  declared  on? 

Unless  the  plaintiff  has  shown  that  the  arbitrators  had  author- 
ity to  make  the  award,  the  declaration  must  be  bad  in  substance, 
and  the  award  itself  must  be  void. 

The  agreement  between  the  parties  does  not,  in  terms,  au- 
thorize the  arbitrators  to  make  an  award  that  one  party  shall  pay 
the  other  any  sum  of  money  in  full  payment,  discharge  .and  satis- 
faction of  and  for  all  damages  and  loss  sustained  by  any  specified 
matter.  The  defendant  agreed  to  deliver  a  note  for  five  hundred 
dollars  to  the  arbitrators,  and  the  plaintiff  agreed  to  deliver  to  them 
a  receipt  in  full  for  the  defendant ;  and  all  that  the  arbitrators  were 
by  the  agreement  authorised  to  do,  was  to  hear  the  testimony, 
determine  on  the  amount  of  loss  sustained  by  the  plaintiff,  reduce 
the  note  to  that  amount  and  deliver  it  to  the  plaintiff,  and  to  de- 
liver the  receipt  to  the  defendant.  But  the  arbitrators  have  not 
delivered  the  note  to  the  plaintiff  nor  the  receipt  to  the  defend- 
ant ;  but  instead  of  delivering  the  note  to  the  plaintiff  they 
awarded  that  the  defendant  should  pay  to  the  plaintiff  five  hund- 
red dollars  on  a  certain  day  and  at  a  certain  place ;  and  instead 
of  delivering  the  receipt  in  full  to  the  defendant,  they  have  sim- 

Yol.  IX.  32 
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ply  awarded  that  the  payment  of  five  hundred  dollars  shall  be 
"  in  full  satisfaction  of  damages  and  loss  which  the  plaintiff  had 
or  might  sustain  by  closing  up  his  labors  and  leaving  the  prem- 
ises which  he  had  fitted  up  for  himself,  and  for  other  inconven- 
iences." 

This  is  not  a  discharge  from  any  thing  for  which  the  defend* 
ant  was  responsible.  The  payment  of  five  hundred  dollars  will 
not  discharge  the  defendant  from  any  cause  of  action  whatever 
which  the  plaintiff  had  against  him ;  but  a  receipt  in  full  would 
have  discharged  him  from  any  demand  which  the  plaintiff  had. 

The  plaintiff  has  not  in  his  declaration  shown  how  the  arbitr** 
tors  became  authorized  to  make  the  award  which  they  did,  in- 
stead of  doing  as  the  parties  had  agreed  they  should  do.  The 
parties  had  a  perfect  right  to  give  to  the  arbitrators  such  powers 
as  they  pleased,  and  to  dictate  the  manner  in  which  the  award 
should  be  made.  They  might  have  directed  it  to  be  written 
upon  parchment  or  engraved  upon  brass ;  or  that  the  arbitrators 
should  cause  it  to  be  printed;  and  if  the  arbitrators  did  not 
choose  to  do  as  they  were  authorized,  their  acts  would  not  bind 
the  parties. 

In  this  case,  the  arbitrators  were  authorized  to  make  their 
award  by  delivering  a  note  to  the  plaintiff  and  a  receipt  to  the 
defendant ;  but  that,  they  have  not  done. 

It  does  not  appear  from  the  declaration  whether  the  plaintiff 
did  or  did  not  give  to  the  arbitrators  such  receipt  as  he  agreed 
to  give,  nor  whether  the  defendant  did  or  did  not  give  to  them 
such  note  as  he  bound  himself  to  give.  If  the  plaintiff  did  give 
to  the  arbitrators  the  receipt — and  the  defendant  gave  them  the 
note,  according  to  the  agreement — then  why  did  not  the  arbitra- 
tors make  their  award  as  the  parties  had  agreed  it  should  be 
done? 

Again ;  if  the  plaintiff  did  not  give  the  receipt  and  the  defend* 
ant  the  note  according  to  the  agreement,  and  this  neglect  of  the 
parties  gave  authority  to  the  arbitrators  to  make  the  award  as 
they  have  done,  that  neglect  should  have  been  aUedged  in  the 
declaration,  for  the  purpose  of  showing  the  authority  of  the  ar- 
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bitrators :  and  the  want  of  that  allegation  makes  the  declaration 
bad  in  substance. 

If  the  plaintiff  did  not  deliver  a  receipt,  or  the  defendant  a 
note,  according  to  the  agreement,  then  the  arbitrators  have  acted 
without  any  authority.  If  the  plaintiff  neglected  to  deliver  a  re- 
ceipt, and  the  defendant  neglected  to  deliver  a  note,  according  to 
the  agreement,  it  was  a  mutual  abandonment  of  the  agreement,  and 
neither  party  has  any  right  to  complain  of  the  neglect  of  the  other. 

There  is  another  view  of  this  case,  which  shows  that  this  ac- 
tion can  not  be  sustained.  The  agreement  of  the  parties  ought 
not  to  be  understood  as  authorizing  the  arbitrators  to  make  an 
award  before  any  damages  had  in  fact  been  sustained.  The 
agreement  shows  that  the  plaintiff  then  contemplated  removing 
from  the  town  of  Exeter,  and  both  parties  took  it  for  granted  that 
by  such  removal  the  plaintiff  would  sustain  damage ;  and  such 
damages,  not  exceeding  $500,  the  defendant  seems  to  have  been 
willing  to  pay.  But  no  man  can  suppose  that  the  defendant  intend- 
ed to  authorize  the  arbitrators  to  determine,  before  the  plaintiff  did 
remove,  what  damages  he  might  sustain  by  removing  from  that 
town,  and  pay  such  sum,  whether  the  plaintiff  removed  or  not. 
But  it  appears  from  the  plaintiff's  declaration  that  the  evidence 
which  he  gave  to  the  arbitrators  a  was  touching  the  amount  of 
damages  which  he  should  sustain"  in  removing  from  the  town 
of  Exeter ;  not  what  damages  the  plaintiff  had  sustained,  <fcc. ; 
and  the  plaintiff  in  his  declaration  alledges  that  the  arbitrators 
did  decide  according  to  the  testimony  before  them,  the  amount 
of  loss  which  the  plaintiff  "  would  sustain  in  removing  from  Ex- 
eter," &c.  It  is  therefore  evident  from  the  declaration,  that  the 
award  made  by  the  arbitrators  is  not  for  damages  which  the 
plaintiff  had  sustained  before  the  award  was  made,  but  for  dam- 
ages which  the  arbitrators  supposed  he  would  sustain  if  he  did 
remove  from  the  town  of  Exeter.  But  whether  the  plaintiff  ever 
will  remove  from  that  town  is  yet  wholly  uncertain.  It  is  believed 
therefore,  that  if  4here  were  no  other  objection  to  the  plaintiff's 
right  to  recover,  the  award  is  void,  for  being  prematurely  made. 

Judgment  must  be  for  the  defendant,  on  the  demurrer,  with 
leave  to  the  plaintiff  to  amend  the  declaration  on  payment  of  costs. 
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Otsego  Special  Term,  July,  1850.    Monsm^  Justice. 
Smith  vs.  Briggs. 

A  judgment  which  has  been  satisfied  and  discharged  of  record  will  not  be  or- 
dered to  be  set  off  against  another,  on  motion,  although  it  is  claimed  that 
the  cancelled  judgment  was  discharged  merely  for  a  particular  purpose,  and 
has  not  in  fact  been  paid. 

Motion  to  set  off  a  judgment.  On  the  4th  of  October,  1845, 
the  defendant  Briggs  recovered  a  judgment  against  the  plaintiff 
Smith,  before  a  justice  of  the  peace,  for  #65  damages,  beside* 
costs  of  suit,  on  a  note  given  by  Smith,  as  security  for  the  pay- 
ment of  a  note  held  by  Briggs  against  Anna  Smith.  Briggs 
also  recovered  a  judgment  upon  the  note  against  Anna  Smith. 
The  plaintiff  claiming  that  by  the  giving  of  his  note  he  became 
the  owner  of  the  Anna  Smith  note,  commenced  this  action  in 
trover,  in  April,  1848,  against  Briggs  for  the  conversion  of  the 
last  mentioned  note.  It  was  claimed  by  Briggs  that  on  the  18th 
May,  1848,  it  was  agreed  between  him  and  the  plaintiff  that 
Briggs  should  canoel  his  judgment  against  the  plaintiff,  and  the 
plaintiff  was  then  to  stop  this  suit ;  and  that  in  pursuance  of  said 
agreement,  Briggs,  on  the  23d  May,  did  cause  a  satisfaction  to 
be  entered  of  record  before  the  justice,  and  gave  notice  immedi- 
ately to  the  plaintiff's  attorney.  And  the  certificate  of  the 
county  clerk  showed  that  the  judgment  was  cancelled  and  dis- 
charged on  the  23d  May,  1848,  by  satisfaction  duly  acknowl- 
edged by  Briggs.  A  transcript  had  been  filed  and  the  judg- 
ment docketed  in  the  county  clerk's  office  on  the  80th  Octo- 
tober,  1845. 

This  cause  was  brought  to  trial  at  the  circuit  in  Otsego  in 
July,  1848)  before  the  late  Justice  Morehouse,  who  nonsuited 
the  plaintiff,  on  the  ground  that  trover  would  not  lie  for  the  con- 
version of  the  note  after  it  had  been  put  into  a  judgment,  as  it 
was  then  of  no  value.  This  nonsuit  was  set  aside  and  a  new 
trial  granted  at  the  Utica  general  term  in  January,  1849.  The 
i  again  came  on  to  trial  at  the  March  circuit,  1849,  when 
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the  defendant  offered  to  prove  the  settlement,  which  the 
oourt  excluded,  cm  the  ground  that  it  should  have  been  pleaded 
puis  darrein  continuance;  to  which  decision  the  defendant's 
counsel  excepted,  and  made  a  case  to  move  for  anew  trial  After 
making  the  ease  the  defendant,  on  affidavits  and  notice,  moved 
before  Justice  Morehouse,  for  leave  to  amend  his  plea,  so  as  to 
give  evidence  of  the  settlement ;  which  motion  was  denied  with- 
out prejudice  to  renew  the  same,  if  the  defendant  should  elect  to 
abandon  the  ease  made  by  him  in  the  cause.  The  case,  how- 
ever, was  noticed  for  argument  at  the  general  term  held  in  Mad- 
ison county,  in  May,  1850,  by  the  defendant's  attorney,  and  the 
motion  for  a  new  trial  and  leave  to  plead  the  settlement  puis, 
fcc.  was  denied,  for  the  reason,  as  stated  in  the  affidavit  on  the 
part  of  the  plaintiff,  that  the  defendant  had  neglected  to  plead 
said  settlement  when  he  had  abundant  opportunity  to  do  so,  and 
that  it  did  not  appear  from  the  case  that  the  defendant  offered 
to  plead  said  settlement  at  the*circuit,  or  on  the  trial  of  the  cause. 
Judgment  had  been  perfected  on  the  verdict,  and  the  judgment 
assigned  to  Sera  Smith,  the  plaintiff's  attorney,  for  a  valuable 
consideration.  Execution  had  been  issued,  and  a  levy  made  on 
the  25th  May,  1850,  when  the  defendant  promised  to  pay  the 
money  in  thirty  days.  Afterward,  on  the  8th  day  of  July,  he 
again  promised  to  pay  the  same  by  the  15th  day  of  July  ,  if  the 
officer  who  held  the  execution  would  wait,  which  he  agreed  to  do j 
but  the  same  was  not  paid. 

A.  Becker,  for  the  defendant,  now  moved  to  offset  his  judg- 
ment against  the  plaintiff,  claiming,  that  although  the  same  was 
discharged  with  a  view  to  the  settlement  of  this  suit,  yet  that  it 
had  not  proved  available  for  that  purpose,  and  therefore  it  ought 
to  apply  on  the  judgment  obtained  in  this  cause,  inasmuch  as  the 
judgment  thus  discharged  had  not,  as  aUedged,  in  fact  been  paid. 

&  CrippeUj  opposed. 

Mowson,  J.  This  motion  might  commend  itself  to  the  favor- 
able consideration  of  the  court,  could  it  lie  governed  in  its  decis* 
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ions  by  the  conscience  applicable  to  a  particular  case,  or  by  indi- 
vidual notions  of  what  is  right ;  a  mode  of  administering  equity, 
which  prevailed  more  or  less  before  the  days  of  Lord  Nottingham, 
in  the  reign  of  Charles  2,  and  particularly  during  the  time  of  Lord 
Keeper ,  Coventry,  in  the  reign  of  Charles  1 ;  although  before 
that  period  it  had  been  observed  by  Lord  Bacon  that  "  his  equity 
was  to  be  taken  from  his  books  and  not  from  his  brains/'  and 
that "  the  chancery  was  ordained  to  supply  the  law,  not  to  subvert 
the  law ;"  an  observation,  which,  like  many  others  pronounced 
by  that  great  man,  was  in  advance  of  his,  and  more  in  accord- 
ance with  the  present  age,  when  courts  of  equity  are  governed 
by  settled  rules  and  fixed  general  principles,  and  are  no  more 
exempt  from  the  binding  influence  of  legal  precedents  than  the 
courts  which  administer  justice  according  to  the  course  of  the 
common  law.  (1  Kent's  Cam.  489,  490.  CampbdPs  Lives 
of  the  Lard  Chancellors,  Vol.  8,  829,  880 ;  VoL  6,  66 ;  VoL 
2,496.) 

It  is  perhaps  questionable  whether,  under  the  circumstances 
of  this  case,  any  remedy  exists  by  which  the  defendant  can  avail 
himself  of  the  judgment  against  the  plaintiff,  cancelled  as  it  was. 
(See  Phil.  Ev.  949,  950.  1  Stores  Eq.  121,  164.)  But 
whatever  might  be  the  result  were  an  action  brought  on  that 
judgment,  or  a  proceeding  instituted  with  a  view  directly  to  va- 
cate that  cancellation  and  revive  the  judgment  for  the  reasons 
set  forth  as  the  grounds  of  this  motion,  as  it  is  not  exactly  neces- 
sary, so  I  shall  forbear  to  decide.  Suffice  it  to  say  that  the  ob- 
ject now,  on  the  part  of  the  defendant,  is  by  motion  to  make  the 
judgment  pay  his  debt,  the  same  as  if  it  were  not  cancelled  but 
were  in  fall  force  and  operation. 

On  motion  to  set  off  one  judgment  against  another,  the  court 
is  somewhat  circumscribed  as  to  its  equity  powers,  due  regard 
being  had  to  settled  principles  as  drawn  from  precedents ;  that 
is  to  say,  the  demand  which  is  the  subject  of  offset,  must  be  in 
judgment  The  court  will  not  set  off  a  note.  (10  Wend.  615.) 
It  has  refused  to  set  off  a  judgment  obtained  before  a  justice  of 
the  peace  on  an  attachment,  on  default  of  the  defendant's  ap- 
pearance; saying,  a  judgment  rendered  upon  attachment  with- 
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out  being  contested,  is  but  prima  facie  evidence  of  a  debt.  It  is 
impeachable  in  an  action  upon  it.  (6  Cowen,  598.)  "  The  spirit 
of  the  rule  seems  to  be  that  the  subject  matter  of  the  set-off  must 
be  clear,  indisputable,  and  conclusive  upon  the  party,  and  must 
have  passed  the  ordeal  of  a  judicial  determination  in  a  case  where 
the  court  had  acquired  juriadiction  of  the  party,  either  by  his 
appearance  or  by  personal  service  of  process  upon  him.  In  the 
present  case  the  judgment  sought  to  be  set  off  is  before  a  justice 
of  the  peace,  and  upon  his  docket  appears  to  be  and  is  in  fact 
satisfied;  and  I  do  not  see  but  he  would  be  a  trespasser  by  issu- 
ing an  execution  upon  it,  on  which  the  defendant's  property 
should  be  taken."  (5  Barb.  S.  C.  R.  106.)  The  case  in  Bar- 
hour,  from  which  I  have  taken  the  preceding  extract,  seems  to 
bear  a  close  resemblance  to  the  one  now  before  me.  An  action 
might  have  been  sustained  on  the  justice's  judgment,  in  that  case, 
I  will  not  say  with  less,  but  certainly,  I  think,  with  not  more 
difficulty,  than  it  could  be  upon  the  cancelled  judgment  in  this 
case. 

I  am  led,  therefore,  to  the  conclusion  that  this  motion  must  be 
denied ;  but  as  the  question  in  some  of  its  aspects  is  somewhat 
new  in  practice,  no  costs  are  allowed  for  opposing. 

Motion  denied. 


Same  Term.     Before  the  same  Justices. 

Woodburn  and  others  vs.  Mosher,  Fox  &  Sweatman. 

An  assignment  of  property  In  trust  for  the  payment  of  the  debts  of  the 
assignor,  directed  the  assignees  to  take  possession  of  the  premises  forth- 
with, and  viikin  convenient  time  as  to  tkem  should  stem  meet,  by  public  or  pri- 
Tate  sale  for  the  best  price  that  could  be  procured,  to  convert  the  property 
Into  money,  &a  The  assignment  also  contained  a  clause  authorizing  the 
assignees  to  ask,  demand,  sue,  Ac.  and  compound  and  agree  for  all  or  any 
part  of  the  debts  due  and  owing  to  the  assignor,  as  the  assignees  should 
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deem  moot    BeU,  that  the  Assignment  was  fraudulent  In  law  and  U  fact, 
and  therefore  void  as  against  creditors. 

In  Equity.]  This  was  a  creditor's  bill,  filed  to  enforce  the 
collection  of  a  judgment  in  the  supreme  court,  obtained  the  27th 
day  of  October,  1846,  in  favor  of  the  complainants  against  the 
defendant  Dighton  Z.  Mosher,  for  $890,69,  on  a  demand  due 
prior  to  September,  1846.  Fox  and  Sweatman  were  made  de- 
fendants to  set  aside  an  assignment  made  to  them  by  the  defend- 
ant Mosher,  on  the  8th  of  September,  1846,  by  which  other  debts 
were  preferred,  and  particularly  a  debt  of  $1150,  alledged  by 
Mosher  to  be  due  to  his  mother  Hannah  Mosher,  and  his  sister 
Clarissa  P.  Mosher. 

The  provisions  of  the  assignment,  and  the  facts  in  the  case, 
are  set  out  in  the  opinion  of  the  court. 

De  Witt  C.  Bates,  for  the  plaintiffs. 

Monson,  J.  By  the  assignment  sought  to  be  set  aside,  in  this 
suit,  Mosher,  the  assignor,  grants,  <fcc.  unto  Fox  and  Sweatman, 
their  heirs  and  assigns,  all  his  lands,  tenements,  and  heredita- 
ments, goods,  chattels,  merchandise,  debts,  and  every  and  all 
sums  of  money  due,  owing  or  belonging  unto  the  said  Mosher, 
and  securities  taken  and  obtained  for  the  same,  to  have  and  to 
hold  the  same,  with  the  appurtenances,  to  the  said  Fox  and 
Sweatman,  their  heirs,  executors,  administrators  and  assigns, 
''upon  the  special  trust,  nevertheless,  that  the  said  Fox  and 
Sweatman,  shall  forthwith  take  possession  and  seizure  of  the 
premises,  and  within  convenient  time  as  to  them  shall  seem  meet, 
by  public  or  private  sale  for  the  best  price  that  can  be  procured, 
shall  convert  all  and  singular  the  premises  into  money  ;  and  as 
soon  as  possible,  collect  all  and  singular  the  debts  and  sums 
aforesaid,  and  after  deducting  the  costs  and  charges  of  the 
trusts  before  mentioned,  shall  pay  and  apply  the  moneys  arising 
therefrom,  in  manner  following :"  &c. 

Does  this  provision  come  in  conflict  with  2  R.  S.  137,  i  1, 
which  says  that  every  conveyance  or  assignment,  <fcc.  of  any 
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estate  in  lauds  or  in  goods,  <fcc.  made  with  the  intent  to  hinder, 
delay,  or  defraud  creditors,  <fcc.  shall  be  void? 

The  assignees  are  to  convert  the  property  in  a  "  convenient 
time  as  to  them  shall  seem  meet."  The  word  "meet"  means  fit, 
suitable.  ( Webster.)  They  shall  attend  to  the  business  then, 
when  it  shall  suit  their  convenience.  Perhaps  it  will  not  suit 
their  convenience  in  six  months  or  a  year,  or  even  a  longer  time. 
In  other  words,  they  shall  attend  to  it  when  they  please.  But 
creditors  are  entitled  to  have  the  assigned  property  converted 
into  money,  and  applied  to  the  payment  of  their  debts  without 
any  unnecessary  delay.  (9  Paige,  406.)  In  the  case  cited,  the 
question  was  not  directly  upon  the  assignment,  which  provided 
that  the  property  should  be  sold  by  the  trustee  "in  such  man- 
ner, and  at  such  reasonable  time  as  should  seem  proper  to  him." 
But  it  was  a  proceeding  calling  the  trustee  to  account  for  negli- 
gence in  the  discharge  of  his  duty,  and  he  was  held  liable  for 
the  loss  of  property  sold  on  credit,  although  as  the  court  said, 
"  that  mode  of  disposing  of  the  property  was  probably  in  accord- 
ance with  the  wishes  of  the  assignors ;"  and  the  chancellor  also 
says  that  the  assignment  would  have  been  clearly  fraudulent  if 
the  assignor  had  in  terms  directed  the  assignee  to  dispose  of  the 
property  in  the  manner  it  was  disposed  of. 

Assignments  by  debtors  in  failing  circumstances  are  not  favor- 
ites in  the  law.  They  are  tolerated  simply  in  allowing  the  debtor 
to  give  a  preference  to  his  creditors ;  who  are  not  to  be  hindered 
or  delayed  in  collecting  their  demands.  The  debtor  can  not 
make  any  provision  for  himself  until  after  all  his  debts  are  paid. 
He  can  not  impose  conditions  upon  his  creditors,  such  as  requir- 
ing them  to  give  an  absolute  discharge  as  a  consideration  for  a 
partial  dividend.  And  an  assignment  void  in  part  is  void  in 
toto,  though  there  be  no  fraud  in  fact  intended.  (2  Kent,  686, 
note.    6flB/,438.    2  Com.  371.    11  WW,  187.) 

If  the  clause  in  question  authorizing  the  assignees  to  discharge 
their  duties  whenever  it  shall  suit  their  pleasure  or  convenience, 
may  operate  to  hinder  or  delay  creditors,  as  it  seems  plainly  to 
me  that  it  may,  then  it  renders  the  assignment  void.  In  Lyons 
V.  Plainer,  (decided  by  the  supreme  court  in  the  sixth  district, 
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in  1860,  opinion  given  by  Justice  (Stray,)  the  assignment  pro* 
Tided  that  the  assignee  should  take  possession  of  the  assigned 
property,  and  with  all  convenient  diligence,  and  within  four 
months  from  the  date  thereof  sell  and  dispose  of  the  same,  either 
at  public  or  private  sale,  and  to  such  persons  and  for  such  prices 
and  upon  such  terms  as  he  should  deem  best  for  the  interest  of 
the  parties  concerned,  <fcc.  It  was  held  that  this  authorized  the 
assignee  to  sell  upon  credit,  and  was  therefore  void.  But  if  it 
authorized  him  to  sell  on  credit,  it  was  limited  to  four  months, 
and  would  therefore  seem  to  be  less  objectionable  than  the  one 
now  under  consideration. 

The  assignment  contains  the  further  clause  authorizing  the 
assignees  "to  ask,  demand,  sue,  &c.  and  compound  and  agree  for 
all  or  any  part  of  the  debts  due  and  owing  to  the  assignor,  as 
the  assignees  shall  deem  meet." 

In  11  Wend.  203,  Sutherland,  justice,  held  that  a  provision 
in  the  assignment,  giving  the  assignee  power  to  compound  and 
agree  with  all  or  any  of  the  creditors  upon  such  terms  as  they 
shall  deem  proper,  &c.  so  however,  as  not  to  interfere  with  the 
order  of  preference,  could  not  be  sustained.  In  this  opinion,  he 
accorded  with  the  chancellor,  whose  decision  was  under  review  in 
the  court  of  errors.  But  Senator  Tracy  did  not  concur  in  this 
opinion,  and  this  point  does  not  appear  to  have  been  decided  by 
the  court. 

In  the  case  before  me,  Mosher,  a  merchant,  having  done  busi- 
ness for  several  years  in  Sharon,  Schoharie  Go.  "sold  out"  to 
Sweatman,  a  clerk  in  his  store,  to  whom  he  was  indebted  for  half 
a  year's  wages;  and  took  his  notes  for  the  consideration  of 
between  "one  and  three  thousand  dollars,"  without  security, 
although  Sweatman,  as  Mosher  himself  testified,  "did  not  have' 
much  property."  Mosher  served  as  clerk  in  the  store  under 
Sweatman  for  a  few  weeks.  Sweatman  kept  the  store  open  and 
sold  goods  during  the  year.  The  notes  against  him  ran  a  year 
before  due.  Mosher  bought  the  goods  back  with  Sweatman's 
own  notes.  The  goods  did  not  amount  to  as  much  as  M.'s  notes 
or  claims  on  Sweatman.  The  balance  of  these  notes  was  assigned 
with  M.'s  other  effects.    On  the  re-purchase,  M.  took  a  note  or 
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notes  for  the  balance  due  him  from  Sweatman.  A  day  or  two, 
or  a  few  days  after  the  assignment  was  made,  Fox  testified  that 
Sweatman  was  in  the  store  at  the  time  of  the  assignment,  was  a 
single  man  and  not  a  man  of  property,  and  that  the  notes  of 
Sweatman  to  Mosher  had  never  come  to  his  (Fox's)  hands. 
Sweatman  then  holds  his  own  notes  given  to  Mosher  with  power 
to  compound  for  all  or  any  part  of  them,  as  to  him  shall  seem 
meet.  He  can  wait  a  "convenient  time."  The  "convenient 
season'1  to  the  debtor  to  pay  his  debts  is  apt  to  be  a  long  time 
coming.  He  can  wait  six  years  if  he  please,  when  his  own  notes 
will  be  barred  by  the  statute  of  limitations,  or  he  can  give  an 
acquittance  or  discharge  short  of  that  period.  The  first  debt 
directed  to  be  paid  by  the  assignment,  is  the  sum  of  $1150, 
to  Hannah  Mosher  the  mother  and  to  Clarissa  P.  Mosher,  the 
sister  of  the  assignor.  Mosher  states  in  his  testimony  that  4 
or  5  years  before  the  assignment  was  made  he  received  $1200 
from  his  father  Rodman  Mosher,  to  use  without  interest  as  long 
as  Rodman  and  his  wife  Hannah  and  daughter  Clarissa  lived 
with  him ;  the  assignor,  D.  F.  Mosher,  to  find  them  all,  except 
clothing  for  Clarissa.  There  was  no  writing  on  the  subject. 
His  father  lived  with  him  till  he  died,  leaving  eight  children  sur- 
viving. His  mother  lived  with  him  till  August,  1847,  when  she 
went  to  live  with  Clarissa,  who  had  got  married  in  July.  The 
money  was  received  at  different  times  from  the  father  in  obliga- 
tions. He  boarded  his  father  and  mother  in  sickness  and  health. 
His  father  was  a  feeble  man,  and  made  no  will ;  but  directed 
that  the  money  should  be  paid  to  his,  the  assignor's,  mother, 
after  his  death,  she  having  the  right  to  call  for  it  the  same  as 
he  had  during  his  life-time.  Mosher,  in  his  testimony,  says  he 
charged  fifty  dollars  for  their  room.  In  his  answer,  which  was 
sworn  to,  he  says  that  Rodman,  before  his  decease,  directed  that 
at  his  death  the  said  money  was  to  be  paid  to  the  said  Hannah 
and  Clarissa  as  their  own,  and  for  their  benefit.  Whatever 
amount,  if  any,  was  justly  due  from  D.  Z.  Mosher  on  account  of 
this  $1200,  allcdged  by  him  to  have  been  received  from  his 
father,  was  due  to  the  estate  of  Rodman  Mosher,  upon  which  no 
letters  of  administration  have  as  yet  been  taken  out.    Any 
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direction  from  Rodman  to  D.  Z.  Mother,  to  pay  to  Hannah,  or 
to  Hannah  and  Clarissa,  unperformed  by  D.  Z.  Mosher,  could 
not  pass  a  title  as  against  the  creditors  of  D.  Z.  Mosher. 

I  come  to  the  conclusion,  therefore,  that  this  assignment  is 
fraudulent  in  law  and  in  fact,  and  consequently  void  as  against 
creditors.  Let  a  decree  then  be  entered  to  this  effect,  and  that  the 
defendants  Fox  and  Sweatman  pay  to  the  complainants,  or  their 
solicitor,  the  amount  of  complainants'  judgment  against  D.  Z. 
Mosher,  and  the  costs  of  this  suit,  out  of  the  funds  in  their  hands 
received  under  said  assignment;  but  that  the  said  Fox  and 
Sweatman  are  not  to  be  personally  liable  therefor ;  and  in  default 
of  said  funds,  or  so  far  as  there  shall  be  a  deficiency,  that  the 
defendant  Mosher  be  held  to  be  personally  liable  for  the  judg- 
ment and  costs. 

Decree  accordingly. 


Jefferson  General  Term,  July,  1850.     Gfridley,  Allen,  and 
Hubbard,  Justices. 

Hates  vs.  Symonds  and  others,  Superintendents  of  the  Poor 
of  Jefferson  county. 

Superintendents  of  the  poor  have  capacity  to  contract  a  liability  for  supplies 
furnished  for  the  connty  poor-honse ;  which  liability  may  be  enforced  by  suit. 

But  where  it  appears  that  the  credit  for  supplies  thus  furnished  was  given  to 
tfimd,  in  the  county  treasury,  raised  by  virtue  of  the  60th  section  of  the 
act  for  the  relief  of  indigent  persons,  called  the  poor-house  fund,  instead  of 
to  the  superintendents,  and  on  the  supposition  that  the  goods  would  be  paid 
for  by  a  draft  on  the  treasurer,  no  action  will  lie  against  the  superintend- 
ents until  an  application  has  been  made  to  them  for  an  order  on  the  fund, 
and  they  have  refused  to  give  It. 

In  such  a  case  the  question,  to  whom  was  the  credit  given,  is  a  question  of 
fact  for  the  jury,  or  referees ;  and  after  it  has  been  settled  by  them  the 
court  will  not  disturb  their  finding. 

A  construction  of  a  statute,  which  construction  repeals  another  statute,  should 
be  very  clear ;  especially  when  the  repeal  is  of  a  part  of  a  statute,  and  it 
Mriously  man  the  harmony  of  a  system.    Per  Gaidliy,  J. 
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Appeal,  by  the  plaintiff,  from  a  judgment  of  noosuit  entered 
upon  a  report  of  referees.  The  action  was  brought  against  the 
defendants  as  superintendents  of  the  poor  of  the  county  of  Jef- 
ferson, to  recover  the  amount  of  an  account  for  supplies  furnished 
by  the  plaintiff  for  the  county  poor-house  in  the  year  1848,  be- 
fore the  defendants  became  superintendents  of  the  poor.  The 
complaint  averred  in  substance  that  at  the  date  of  the  making 
and  accruing  of  the  account  sued  upon,  being  from  February, 
1848,  to  September,  1848,  Stephen  Boon,  Jabez  Hunting,  and 
Charles  Sexton,  jun.  were  superintendents  of  the  poor  of  Jeffer- 
son county,  and  as  such  they  purchased,  received,  and  took  the 
delivery  of  and  from  the  plaintiff,  at  Watertown,  Jefferson  coun- 
ty,  of  certain  articles  of  merchandise,  consisting  mostly  of  groce- 
ries for  the  subsistence  of  the  paupers  of  the  said  county,  and 
that  the  plaintiff  was  the  sole  and  absolute  owner  of  the  accounts 
therefor,  and  that  on  or  about  the  17th  November,  1848,  the 
defendants  were  appointed  superintendents  of  the  poor  by  the 
board  of  supervisors  of  said  county,  and  that  they  accepted  such 
office — and  claimed  judgment  for  $65,33.  The  answer  substan- 
tially denied  all  the  allegations  in  the  complaint,  and  insisted 
that  Boon,  Hunting  and  Sexton  had  no  authority  or  power  as 
superintendents  to  create  in  favor  of  the  plaintiff  a  debt  or  lia- 
bility against  the  defendants  which  could  render  the  defendants 
liable  to  the  plaintiff  by  operation  of  law,  and  that  the  account 
existed  solely  against  the  persons  obtaining  the  goods,  and  could 
only  be  audited  by  the  board  of  supervisors  in  favor  of  the  super- 
intendents who  obtained  and  furnished  the  said  supplies.  That 
the  defendants  were  not  bound  to  credit,  allow,  settle  and  pay 
said  account  for  supplies  purchased  as  aforesaid,  and  were  not 
personally  or  officially  liable  therefor.  That  the  account  sued 
upon  had  not  been  at  any  time  presented  to  or  allowed,  settled 
or  audited  by  the  board  of  supervisors,  in  favor  of  the  predeces- 
sors of  the  defendants  or  the  plaintiff,  and  that  by  the  statute 
law  of  this  state  no  account  can  be  audited  by  a  board  of  auditors, 
for  any  services  or  disbursements,  unless  made  out  in  items,  and 
an  affidavit  of  the  correctness  thereof  made  and  filed :  and  that 
no  such  account  and  affidavit  had  ever  been  presented  to  or 
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aucjjted  by  any  person  or  board  authorised  by  law  to  audit  or 
allow  the  same,  and  that  by  reason  thereof  the  defendants  were 
not  allowed  to  pay  the  same,  and  that  the  plaintiff  could  not 
recover  against  them.  That  the  account  sued  upon  had  never  been 
presented  to  the  defendants,  verified  according  to  law.  That  no 
board  of  superintendents  of  the  poor  has  any  power  to  audit  any 
account  for  supplies  for  paupers  in  any  case,  nor  for  any  claim 
other  than  for  personal  services.  That  the  articles  of  which  the 
account  consists,  or  some  part,  were  purchased  and  obtained  of 
the  plaintiff  by  one  Huntington  and  one  Beebee,  under  pretense 
of  being  authorized  to  purchase  on  the  credit  of  Jefferson  county, 
and  were  originally  charged  to  Jefferson  county — whereas  those 
persons  were  not  authorized  to  create  such  debt  or  liability. 
That  the  account,  duly  verified,  was  never  presented  to  the  de- 
fendants or  their  predecessors  in  office ;  by  reason  whereof  the 
demand  was  not  a  debt  contracted  within  the  scope  of  the  author- 
ity given  to  superintendents.  That  the  account  was  for  a  credit 
given  to  said  Huntington  and  Beebee,  or  one  of  them,  when  no 
funds  were  appropriated  or  existed  in  the  hands  of  the  treasurer 
or  of  the  superintendents  to  pay  the  account,  and  that  no  funds 
had  been  appropriated  or  provided  for  that  purpose,  which  was 
known  to  the  plaintiff  at  the  time  of  the  accruing  of  the  account ; 
that  the  superintendents  have  no  authority  to  audit  any  account 
for  supplies,  or  any  claim  except  for  personal  services  of  officers^ 
&o.  and  that  no  portion  of  the  plaintiff's  account  was  for  per- 
sonal services.  The  reply  substantially  denied  most  of  the  alle- 
gations in  the  answer,  and  the  legal  propositions  alledged  there- 
in ;  and  further  stated  that  if  the  said  Huntington  and  Beebee 
purchased  said  articles,  they  were  respectively  keepers  of  the 
poor-house  at  the  time,  and  authorized  and  empowered  to  pur- 
chase upon  the  credit,  and  in  the  name,  and  for  and  in  behalf,  of 
the  then  superintendents,  and  insisted  that  the  account  accrued 
for  supplies  sold  to  the  superintendents  for  the  maintenance  of 
the  paupers  in  the  Jefferson  county  poor-house,  and  denied  any 
knowledge  on  the  subject  of  no  funds  having  been  appropriated 
or  provided  to  pay  the  account,  or  of  there  not  being  any  in  the 
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hands  of  the  county  treasurer  or  of  the  superintendents,  for  that 
purpose. 

The  cause  having  been  referred  to  Robert  Lansing,  Calvin 
Skinner,  and  William  C.  Thompson,  Esqs.  was  tried  before  them. 
After  the  plaintiff  had  rested  his  case,  the  defendants'  counsel 
moved  for  a  nonsuit,  on  the  following  grounds :  1st.  That  the 
plaintiff  had  not  made  out  a  cause  of  action,  because  it  appeared 
in  evidence  that  the  credit  was  given  to  Jefferson  county^  or  to 
the  Jefferson  county  poor-house,  and  not  to  the  superintendents 
officially.  2d.  The  account  for  which  the  plaintiff  brought  suit 
was  for  supplies,  and  was  by  statute  made  a  county  charge,  and 
was  by  law  to  be  audited  and  allowed  by  the  board  of  supervisors, 
and  could  not  be  sued  for  in  a  civil  action.  8d.  That  there  was  no 
evidence  of  any  contract  made  with  the  plaintiff  by  any  board 
of  superintendents  in  their  corporate  capacity,  or  for  which  the 
defendants,  as  successors,  could  be  made  liable  in  this  action. 
4th.  That  if  the  court  should  hold  that  there  was  evidence  of  a 
contract  with  Boon,  or  with  Boon  and  his  colleagues,  it  was  evi- 
dence only  of  a  personal  liability  as  against  them,  and  not  avail- 
able against  their  successors,  in  this  action.  5th.  That  it  was 
admitted  by  the  pleadings  that  this  was  a  claim  which  the  super- 
intendents were  not  authorized  to  audit,  settle  or  pay.  6th.  That 
it  was  admitted  by  the  pleadings  that  it  never  was  presented  to 
the  board  of  superintendents.  7th.  That  it  was  admitted  by  the 
pleadings  that  there  were  no  funds  in  the  treasury  appropriated 
to  the  payment  of  these  claims.  8th.  That  superintendents  of 
the  poor  have  no  power  to  contract  a  debt  upon  the  credit  of  the 
county;  nor  have  they  any  power  to  appoint  an  agent  to  do  so. 
If  they  purchase  supplies  on  credit,  it  is  upon  their  individual 
credit,  and  is  chargeable  by  them  against  the  county,  and  to  be 
settled  with  them  on  their  accounting  with  the  board  of  super- 
visors, and  to  be  verified  by  them  according  to  law.  If  the  court 
should  hold  that  any  person  except  the  superintendents  could  pre- 
sent this  class  of  accounts,  then  it  was  insisted  that-by  the  statute 
the  board  of  supervisors  are  constituted  a  board  of  auditors  for 
settling,  auditing  and  allowing  this  class  of  accounts,  and  no  other 
tribunal  can  be  resorted  to  unless  by  compulsory  process,  on 
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failure  of  the  board  to  discharge  that  duty ;  also  that  all  the  testi- 
mony of  the  witnesses,  of  statements  and  admissions  of  Boon, 
Hunting  and  Sexton,  or  John  G.  Hayes,  were  incompetent  as 
hearsay  evidence.  9th.  That  in  the  answer  the  defendants  set 
up  that  this  action  could  not  be  maintained  against  these  defend- 
ants, because  no  board  of  superintendents  of  the  poor  have 
authority  to  audit  any  account  for  supplies  or  any  other  claim 
than  for  personal  services,  and  that  no  part  or  portion  of  the 
plaintiff's  account  was  for  personal  services,  and  which  was 
not  denied  in' the  reply. 

A  majority  of  the  referees  granted  the  motion  for  a  nonsuit, 
and  reported  accordingly,  and  judgment  was  entered  upon  their 
report 

J,  Moore,  Jun.  for  the  plaintiff 

G.  C.  Sherman,  for  the  defendants. 

By  the  Court,  Gridlet,  J.  Tips  case  comes  before  the  court 
on  an  appeal  from  a  judgment  entered  on  a  report  of  referees. 
The  claim  of  the  plaintiff  is  founded  on  an  indebtedness  which 
accrued  for  supplies  furnished  for  the  Jefferson  county  poor- 
house  while  the  predecessors  of  the  present  defendants  held  the 
office  of  superintendents  of  the  poor.  The  defense  relied  on  is, 
that  the  superintendents,  as  a  corporation,  or  in  the  character  of 
superintendents,  never  contracted  the  debt. 

I.  A  question  is  made,  whether  an  action  can  be  maintained 
against  the  superintendents,  as  a  corporation,  for  supplies  fur- 
nished for  the  poor-house.  Prior  to  the  revised  statutes  it  was 
decided  in  the  cases  of  Gourlay  v.  Allen,  (5  Cowen,  644,)  and 
Flower  v.  Allen,  (Id.  654,)  that  overseers  of  the  poor  were  not 
liable  upon  an  implied  assumpsit,  for  articles  furnished  or  services 
rendered  for  the  paupers  of  their  respective  towns ;  that  they  could 
not  make  their  towns  the  debtors  for  a  demand  not  authorized  bv  the 
order  of  a  justice  of  the  peace.  In  King  v.  Butler.  (15  John.  281,) 
it  was  held  that  an  overseer  was  personally  liable  on  an  express 
undertaking  to  pay  for  the  keeping  of  a  pauper,  without  an  order. 


Itffc]  Iff  THB  ttfJPMMfi  COURT.  £0| 


BayM  +.  Symoods. 


hk  TVeW  v.  Btrd**U,  (1  Cewen,  260,)  it  was  fold  that  an  overseer 
was  liaHe  on  a  contract  made  by  his  predecessor,  which  was  within 
the  scope  of  his  authority  end  which  he  had,  therefore,  a  right 
to  make.  Thus  the  law  atood  when  the  revised  statutes  were 
enacted,  and  the  4th  artiele  of  title  4,  (2  R.  S.  473,)  entitled, 
a  Of  proceeding*  by  and  against  public  bodies  having  certain  cor- 
porate powers,  and  by  and  against  the  officers  representing 
them,"  became  a  law.  By  the  first  section  of  this  article,  (the 
92d  of  the  title,)  it  was  provided  that  actions  night  be  brought 
by  a  large  number  of  officers,  among  which  were  county  superb* 
teadents  of  the  poor,  upon  any  contract  made  with  them  or  theii 
predecessors,  and  to  enforce  any  duty  or  liability  enjoined  by 
law,  <fcc  By  the  06th  section,  actions  were  given  against  the 
same  officers  named  in  the  92d  section,  and  by  the  97th  section 
it  was  enacted  that  in  actions  against  superintendents  of  the 
poor,  or  overseers  of  the  poor,  to  enforce  any  liability  of  the 
county  or  town,  the  defendants  should  not  be  held  to  bail.  By 
the  lOSd  and  108d  sections,  no  execution  was  to  issue  on  such 
judgment,  but*  transcript  of  the  judgment  was  to  be  laid  before 
the  supervisors  of  the  comity  at  their  next  meeting,  and  the 
amount  thereof  aasessed  like  other  taxes,  and  paid  by  the  county 
treasurer. 

These  provisions,  it  will  be  readily  seen,  were  intended  to  con- 
stitute a  system  for  the  enforcement  of  claims  in  certain  cases, 
in  relation  to  which  the  decisions  had  been  fluctuating  and  incon- 
sistent It  was  the  intention  of  the  legislature,  as  appears  by 
the  notes  of  the  revisers,  (8  JR.  &  757,)  to  enact  the  law  as 
laid  down  in  the  case  of  Todd  v.  BirdsaU,  and  to  provide  the 
way  in  which  a  judgment  should  be  collected,  short  of  taking  it 
from  the  pocket  of  an  innocent  officer. 

A  note  of  the  revisers  to  the  97th  section,  refers  us  to  the 
1st  and  2d  titles  of  the  20th  chapter  of  the  first  part  of  the  re- 
vised statutes,-  for  the  cases  in  which  actions  are  given  against 
superintendents.  This  act  "  for  the  relief  and  support  of  indi- 
gent persona,"  prescribes  the  powers  and  duties  of  the  superin- 
tendents of  the  poor,  (1  R.  S.  618.)  By  the  16th  section  they 
ajredaubredtobeaoorpofate  body,  whose  duty  it  shall  bete  provide 
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suitable  places  for  keeping  the  poor,  where  houses  hare  not  been 
erected  for  that  purpose  by  the  county ;  to  establish  prudential 
rales  for  the  government  of  the  paupers ;  to  employ  suitable  keep- 
ers, officers  and  servants ;  to  purchase  furniture,  implements,  and 
materials  that  shall  be  necessary  for  the  maintenance  of  the 
poor ;  and  to  sell  and  dispose  of  the  proceeds  of  their  labor. 
These  provisions,  with  several  others  contained  in  subsequent 
sections,  clearly  contemplate  a  power  to  make  contracts  and  to 
provide  for  the  performance  of  them.  To  meet  these  expendi- 
tures it  is  provided  by  the  50th  section  of  the  act,  that  the  super- 
intendents shall  annually  make  an  estimate  of  the-eum  neces- 
sary for  the  Bupport  of  the  poor,  and  present  the  same  to  the 
board  of  supervisors,  whose  duty  it  shall  be  to  raise  this  sum  by 
assessment,  and  pay  it  to  the  county  treasurer,  to  be  by  him 
kept  as  a  separate  fund,  distinct  from  the  other  funds  of  the 
county. 

'  In  the  8d  section  of  title  4,  chapter  18,  (1  R.  &.  886,)  are 
enumerated  what  shall  be  deemed  county  charges ;  and  in  the 
12th  subdivision  is  found  the  following :  "  The  sums  necessarily 
expended  in  each  county  in  support  of  county  poor-houses  and 
indigent  persons  whose  support  is  chargeable  to  the  county.1' 
And  by  the  4th  section  of  the  same  act  it  is  provided,  that  "  ac- 
counts for  county  charges  of  any  description,  shall  be  presented 
to  the  board  of  supervisors  of  the  county,  to  be  audited  by  them." 
Now  who  shall  account  for  the  sums  expended  in  support  of  the 
county  poor,  but  the  superintendents  who  are  charged  with 
the  duty  of  purchasing  supplies  and  of  hiring  the  laborers  and 
servants  for  the  poor-house?  It  is  very  clear  to  my  mind  that 
by  comparing  the  two  classes  of  enactments  together,  there  k 
no  statutory  objection  to  the  capacity  of  the  superintendents  to 
contract  a  liability  for  supplies  for  the  oounty  poor-house,  which 
may  be  enforced  by  suit 

The  law  stood  thus  till  1882,  when  the  revised  statutes  were 
amended  by  adopting  the  following  provision :  u  The  superin- 
tendents of  the  poor  shall  audit  and  settle  all  accounts  of  over- 
seers of  the  poor,  justices  of  the  peace,  and  all  other  person*y 
for  services  relating  to  the  support,  relief  and  transportation  of 
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sty  paupers;  and  shall  from  time  to  time,  draw  on  the  county 
treasurer  for  the  amount  of  the  accounts  which  they  shall  audit 
and  settle."  (Laws  trf  1882,  p.  48,  U.  1  B.  8.  628,  §62.) 
These  accounts  must  be  made  out  in  items,  and  verified  by  affi- 
davit. (Laws  of  1847,  p.  729,  §  2.)  Now  this  cause  was  argued 
as  though  the  comprehensive  terms  employed  by  the  legislature 
would  embrace  claims  for  labor  and  services  in  the  poor-house, 
or  appertaining  to  the  county  poor.  I  can  not  think  such  was 
the  intention  of  the  makers  of  the  law.  It  may  all  refer  to  the 
services  of  the  overseer  and  justice  in  a  case  where  the  pauper 
was  too  ill  to  be  immediately  removed.  And  the  terms  "all 
other  persons,"  would  be  satisfied  by  construing  it  to  mean,  per- 
sons who  performed  any  services — as  transporting,  for  instance- 
in  relation  to  the  same  class  of  paupers.  If  this  provision  is  to 
receive  a  broader  interpretation — one  that  would  embrace  the 
claims  of  the  laborers  and  servants  at  the  poor-house — then  there 
is  no  reason  why  the  same  enactment  did  not  embrace  the  sup- 
plies for  the  county  poor-house.  It  would  leave  the  latter  to  be  the 
subject  of  contract  under  the  16th  section  of  the  act  before  cited, 
(1  JR.  8.  618,)  and  the  other  to  be  audited  and  paid  by  the  super- 
intendents, by  order  on  die  treasurer.  It  is  true  that  Judge 
Gowen  intimated  in  2  Hill,  45,  that  such  a  provision  would  not 
be  inconsistent  with  the  right  to  sue  the  superintendents  for  the 
same  claim  which  they  were  bound  to  sit  in  judgment  upon,  and 
to  satisfy,  by  an  order  on  the  treasurer.  But  that  case  was  move 
than  doubted  by  Bronson,  J.  in  6  Hill,  245,  and  is  utterly  incon- 
sistent with  the  decision  in  Vedder  v.  The  Superintendent*  of 
tike  Poor  of  Schenectady,  (5  Denio,  564.)  The  construction 
which  I  put  upon  the  statute  in  question  would  leave  the  gen- 
eral words  to  be  controlled  and  limited  by  the  subject  matter  of 
the  enactment.  It  would  also  prevent  its  operating  to  repeal  so 
much  of  die  other  acts  I  have  cited,  as  places  services  performed 
by  the  laborers  and  servants  in  the  poor-house  upon  the  same 
footing  with  the  general  supplies  furnished  for  the  paupers. 
There  certainly  is  no  reason  why  the  male  and  female  servants 
who  labor  in  the  poor-house  should  be  subject  to  one  rule  of 
compensation,  and  the  merchant  who  supplies  the  provisions  to 
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another.  A  etfnstruetioA  which  repeals  another  statute  should 
be  very  clear.  And  especially  is  this  remark  true  when  the  repeal 
is  of  a  part  of  a  statute,  and  it  seriously  mars  the  harmony  of  a 
system. 

For  these  reasons,  I  am  of  the  opinion  that  the  provision  con- 
tained in  the  act  of  1832  has  no  reference  to  services  performed 
by  the  servants  and  laborers  who  are  employed  at  the  county 
poor-house.  But  it  was  assorted  on  the  argument,  and  was  not 
denied,  that  the  practice  had  universally  obtained,  for  the  super- 
intendents to  audit  the  accounts  for  the  labor  and  supplies  for 
the  poor-house,  and  to  draw  orders  on  the  treasurer  to  pay  them. 
The  same  practice  seems  to  have  prevailed  elsewhere,  from  the 
history  of  the  case  of  the  Chemung  Bank  v.  The  Board  of  Su- 
pervisors of  Chemung  County,  (5  Dento,  517.)  The  fund  raid- 
ed by  virtue  of  the  50th  section  of  the  act  for  the  relief  of  indigent 
persons,  is  regarded  in  practice  as  a  distinct  fund,  separate  from 
any  personal  or  corporate  liability  of  the  superintendents,  called 
the  poor-house  fund,  against  which  the  superintendents  have 
been  accustomed  to  draw,  for  the  discharge  of  all  claims  arising 
out  of  the  support  of  the  poor  at  the  county  poor-house*  This 
gives  rise  to  the  next  question  in  the  case,  which  is, 

II.  Whether  it  did  not  appear  on  the  trial  that  the  credit  was 
given  for  the  goods  which  constituted  the  plaintiff's  claim  to  the 
county  of  Jefferson,  or  to  the  Jefferson  county  poor-house ;  in 
other  words,  to  the  fund  instead  of  the  superintendents'  per- 
sonal or  Corporate  liability.  Whether  the  undertaking  was  not 
to  rely  on  that  ftind,  by  receiving  orders  on  the  treasurer  of  die 
county,  instead  of  any  contract  made  with  the  superintendents 
in  their  corporate  capacity.  It  was  known  to  die  plaintiff  that 
tfce  amount  raised  for  the  support  of  the  county  poor  was  depos- 
ited with  the  treasurer  of  the  county,  to  be  kept  by  him  as  a 
separate  fund.  (1  R.  S.  627,  i  60.)  It  was  also  known  to  him 
(for  it  was  charged  on  the  argument  as  the  universal  practice, 
and  not  denied,)  that  by  a  general  custom,  the  large  class  of  ac- 
counts for  labor  and  supplies  at  the  poor-bouse  were  audited  and 
settled  by  the  superintendents,  and  paid  by  orders  on  the  treas- 
urer of  the  county,  to  be  satisfied  out  of  this  fund.    Suchknowk 
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edge  is  also  to  be  inferred  from  the  coarse  of  business  in  the 
05se  new  under  consideration.  Now  it  is  proved  by  Mr.  Moody, 
clerk  of  the  plaintiff,  that  these  goods  were  charged  an  the  plain- 
tiff's book  to  the  "  Jefferson  county  poor-house."  So  too,  the 
order  mentioned  in  folio  71,  and  signed  by  one  of  the  super- 
intendents, requests  the  plaintiff  to  "pay  Stephen  Turner  6*.  m 
week  for  4  weeks  and  charge  the  Jefferson  county  poor." 
When  it  is  remembered  that  there  was  a  fund  in  the  hands  of 
the  treasurer,  known  as  the  Jefferson  County  poor  fund,  on  which, 
the  superintendents  were  accustomed  to  draw  for  such  claims  as 
that  which  forms  the  subject  of  this  suit,  it  will  be  difficult  to 
say  that  it  was  not  the  intention  of  both  parties  to  look  to  the 
fund,  instead  of  the  superintendents,  as  the  contracting  parties. 
The  order  certainly  painted  out  this  fund  as  the  debtor,  instead 
of  the  superintendents,  either  in  their  personal  or  corporate  ca- 
pacity. The  goods  were  not  charged  to  the  superintendents, 
nor  did  the  order  authorise  inch  a  charge.  The  charge  was  made 
against  the  poor-house  fund,  which  was  perfectly  well  known  to 
both  parties,  as  well  as  the  agency  of  the  superintendents  in 
giving  a  Ken  on  it.  Now  if  the  credit  was  given  to  the  fund,  on 
the  supposition  that  the  goods  would  be  paid  for  by  a  draft  oa 
the  treasurer,  then  no  action  will  lie  against  the  superintend- 
ents till  an  application  has  been  made  for  an  order  on  the  fund, 
and  they  have  refused  to  give  it. 

The  following  cases  will  show  how  strict  is  the  rule  which 
holds  parties  bound  to  look  to  the  persons  or  funds  to  which  they 
have  first  given  credit.  In  Leggat  v.  Reed,  (1  Car.  4*  Payne, 
16 ;  11  Com.  Law  Rep.  301,)  the  suit  was  for  work  and  labor 
in  putting  up  a  deer  at  a  house  in  Beaumont-street  The  defense 
was  that  the  defendant  had  nothing  to  do  with  the  matter  except 
to  give  an  order  on  behalf  of  a  Captain  Earl,  and  it  was  proved 
that  a  bill  had  been  sent  in  beaded  "  Captain  Earl."  Parke,  J. 
laid  down  the  rule  "  that  if  the  plaintiff  had  ever  given  credit  to 
Captain  Earl,  he  could  never  shift  his  claim  to  charge  the  de- 
fendant." He  left  it  to  the  jury  to  say  to  whom  credit  wan 
given,  and  they  found  for  the  defendant  In  Tayler  v.  Brittan^ 
mentioned  in  a  note  to  this  case,  the  plaintiff,  a  jeweler,  sued  for 
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a  quantity  of  jewelry  purchased  by  lira.  Brittan.  It  appeared 
that  when  she  bought  the  jewels  she. stated  that  she  bought  them 
fer  a  friend  in  the  West  Indies,  who  would  send  the  money  for 
them  as  soon  as  received ;  to  which  the  plaintiff  assented.  The 
bill  delivered  was  headed  "  Mrs.  Brittan"  Garrow,  B.  ruled 
that  though  Mrs.  B.  was  a  feme  covert,  yet  if  the  jeweler  gave 
credit  to  her  and  the  remittances  sh#  was  to  receive  from  the 
West  Indies,  the  action  could  not  be  maintained  against  bee 
husband.  In  BetUley  v.  Griffin,  (5  Taunt.  856,  1  Com.  Law 
Rep.  131,)  a  new  trial  was  granted,  on  the  ground  that  the  evi- 
dence showed  that  the  credit  was  given  to  the  wife. 

Now  this  was  a  question  of  fact  for  the  referees,  and  they 
have  found  that  the  credit  was  given  by  the  plaintiff  to  the  fund, 
and  not  to  the  superintendents.  Having  once  given  credit  to 
the  fund,  the  plaintiff  can  not  change  the  credit,  until  the  super- 
intendents have  refused  to  give  an  order  on  the  treasurer.  We 
are  all  satisfied  that  the  finding  was  right.  The  evidence  justi- 
fied the  finding.  It  would  be  a  violation  of  good  faith  to  bold 
that  this  action  would  lie  against  the  superintendents,  when  the 
evidence  showed  that  it  was  contemplated  by  both  parties  that 
the  plaintiff  should  look  to  the  fund,  and  to  an  order  on  the 
treasurer,  for  his  pay.  When  they  have  refused  to  give  an  or- 
der on  the  treasurer  it  will  be  in  season  to  sue  them  for  a  breach 
of  contract.  But  if  the  testimony  was  less  strong  than  it  is,  be- 
ing a  question' of  fact  settled  by  the  referees,  the  court  would 
not  disturb  their  finding. 

As 'to  the  ruling  alledged  to  be  erroneous,  suppressing  and 
striking  out  certain  questions,  with  their  answers,  we  think  the 
plaintiff  should  not  complain  of  it.  The  questions  suppressed, 
and  the  answers  to  them,  are  before  us ;  and  we  think  that 
whether  suppressed  or  not,  they  would  not  change  the  character 
of  the  report.  The  nonsuit  would  be  right,  either  way.  The 
rule  is  the  same  as  it  would  be  on  a  case,  on  the  verdict  of  a 
jury.  Where  the  court  can  see  that  any  error  could  not  have 
injured  the  plaintiff  who  complains  of  it,  no  new  trial  will  be 
granted  for  such  error.  - 

New  trial  denied,  aqd  judgment  affirmed. 
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On  the  21st  of  April,  1842,  a  sealed  note  for  $850,  made  by  S.  and  others, 

•  payable  to  the  defendant  B.  with  an  indorsement  thereon  by  B.7  guaranty- 
ing the  payment  thereof  to  P.  was  delivered  by  P.,  the  owner  thereof,  to  B. 
"  to  collect  or  secure,  as  soon  as  convenient  or  may  be ;"  and  B.  agreed  to 
pay  OTer  to  P.  888  of  the  first  money  that  should  be  collected  or  secured, 
as  soon  as  he  should  collect  or  secure  the  same  or  any  part  thereof.  But 
he  was  not  bound  to  sue  the  makers  of  the  note  unless  there  should  be  a. 
reasonable  prospect  of  collecting  the  same,  or  some  part  of  it.  In  an  action 
against  B.  for  his  neglect  and  refusal  to  perform  the  agreement  to  collect  or 
secure  the  note,  and  for  his  refusal  to  pay  over  the.  money-due,  or  deliver 
up  the  note,  it  was  proved  that  when  the  defendant  received  the  note  and 
executed  the  agreement  he  said  that  he  presumed  the  makers  of  the  note 
were  good,  but  did  not  know — that  they  were  good  when  they  moved  out 
of  the  state,  and  that  he  would  go  and  see  them  immediately.  Bdd  that 
this  was  prima  facie  evidence  that  the  makers  of  the  note  were  good 
for  the  whole  amount  or  some  part  thereof,  and  that  therefore  the  defend- 
ant was  liable  for  not  going  to  their  place  of  residence  and  attempting  to 
collect'the  note  of  them. 

Bdd  alto,  that,  admitting  this  was  not  a  case  for  presumption,  but  that  evi- 
dence should  be  adduced  in  respect  to  the  pecuniary  condition  of  the  makers 
of  the  note,  the  onus  was  on  the  defendant,  to  furnish  the  evidence;  and 
that  if  they  were  insolvent,  he  was  bound  to  show  it,  inasmuch  as  it  was 
only  upon  its  turning  out  that  they  were  insolvent,  that  he  was  excused 
-  from  suing  them. 

The  law  presumes  that  a  met,  continuous  in  iU  characleiyjitiH  continues  to 
exist  Thus,  it  will  not  be  presumed  that  a  man,  admitted  to  be  respon- 
sible at  a  particular  tame,  has  since  become  insolvent,  without  some  proof. 

Insolvency  is  never  presumed.  An  ability  to  pay  all  his  engagements  is  pre- 
sumed in  favor  of  every  man.    Per  Gridley,  J. 

When  a  party  places  his  defense  on  the  insolvency  of  a  third  person,  it  is  In- 
cumbent on  him  to  prove  it.    Per  Gridlky,  J. 

Where  the  reasons  given  by  a  party  for  his  refusal  to  pay  over  moneys,  upon, 
a  demand  being  made  thereof,  are  an  essential  part  of  the  refusal  itself, 
they  are  admissible  in  evidence  in  favor  of  such  party.  But  the  rule  is  oth- 
erwise where  a  long  series  of  facts  is  sought  to  be  made  evidence,  on  the 
ground  that  they  are  an  answer  to  the  demand. 
.  If,  in  such  a  case,  any  part  of  the  reasons  given  are  admissible,  under  the, 
above  rule,  there  should  be  a  specific  offer  to  prove  that  part,  by  itself. 

An  opinion  expressed  by  a  judge,  upon  a  hypothetical  case  put  by  counsel^ 
can  not  be  made  the  foundation  of  an  exception. 
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This  was  an  appeal,  by  the  defendant,  from  a  judgment  en- 
tered against  him  at  the  circuit,  upon  the  verdict  of  a  jury.  The 
action  was  brought  against  the  defendant  to  recover  damages  for 
his  neglect  and  refusal  to  collect  or  secure  a  note  made  on  the 
8th  of  March,  1831,  by  Lyman  Sherwood  and  three  others,  and 
to  pay  over  to  the  plaintiff  the  money  due  upon  said  note,  ac- 
cording to  a  covenant  made  by  the  defendant  on  the  21st  of  April, 
1831.  Most  of  the  facts  in  the  cause  are  stated  in  the  opinion 
of  the  court,  and  need  not  be  repeated.  On  the  trial  of  the  cause, 
8.  C.  Rockwell,  a  witness  on  the  part  of  the  plaintiff  testified  to 
his  making  a  demand  upon  the  defendant  of  the  money  collected 
upon  the  note,  and  that  upon  the  defendant's  replying  that  he 
had  collected  nothing  on  the  note,  the .  witness  demanded  the 
note  and  guaranty.  The  defendant's  counsel  asked  the  witness 
what  reply  the  defendant  made  to  him  at  that  time,  this  ques- 
tion being  objected  to  by  the  plaintiff's  counsel,  the  defendant 
stated  that  he  proposed  to  show  by  the  witness,  that  the  defend- 
ant, at  the  time  the  witness  demanded  the  note  and  guaranty  of 
him,  stated  in  reply  to  such  demand,  that  Potter,  at  the  time  he 
purchased  the  said  note  of  the  defendant,  shaved  him  $50  on 
it ;  that  the  guaranty  was  executed  by  him,  m  consideration  of 
the  payment  to  him  for  said  note  of  $3Q0 ;  that  the  matter  had 
been  subsequently  settled  between  him  and  Potter,  and  that  he 
had  paid  Potter  all  that  he  had  received  from  him  at  the  time 
he  sold  the  note  and  executed  the  guaranty,  and  the  interest  on 
that  sum  up  to  the  time  of  such  settlement ;  and  that  by  the 
agreement  between  him  and  Potter  at  that  time  made,  he  was 
not  to  pay  him  the  discount  or  shave  of  $50  and  interest,  which 
was  the  $88  claimed,  unless  he  oould  collect  the  same  of  the 
makers  of  the  note,  and  that  he  had  not  been  able  to  collect  it, 
or  any  part  of  it,  of  the  makers,  since  that  time.  To  this  evi- 
dence the  plaintiff  objected:  the  objection  was  sustained  by 
the  circuit  judge,  and  the  defendant's  counsel  excepted* 

The  plaintiff  having  rested,  the  defendant  moved  the  court  to 
nonsuit  the  plaintiff,  for  the  reasons,  1st.  That  the  defendant 
was  not  liable  on  the  agreement  to  collect,  in  the  absence  of  all 
proof  that  there  was  any  prospect  of  collecting  of  the  makers  of 


1850.}  m  THE  SUPREME  COURT.  £7$ 


Walrod  v.  Ball. 


the  note,  the  amount  due  thereon  or  some  part  thereof.  2d.  That 
he  was  not  liable  on  the  guaranty  indorsed  upon  the  note,  be- 
cause that  was  merged  in  the  agreement  of  the  defendant,  of  the 
date  of  the  21st  of  April,  1842.  That  by  that  agreement,  Potter 
had  released  the  defendant  from  his  liability  on  the  guaranty, 
and  agreed  to  wait  for  the  payment  of  the  balance  of  $88  re- 
maining due  thereon,  until  the  same,  or  some  part  thereof,  was 
collected  or  secured  of  the  makers  of  the  note  by  the  said  defend- 
ant The  circuit  judge  overruled  the  motion,  and  to  the  decis- 
ion thus  made  the  defendant  excepted.  The  defendants'  counsel 
hereupon  inquired  of  the  court  what  would  be  the  effect  if  the 
defendant  should  prove  that  at  the  time  the  defendant  Ball  sol4 
the  note  to  Potter,  Potter  only  paid  him  $300  therefor,  and 
that  the  defendant  discounted  $50  thereon,  that  the  guaranty  of 
the  defendant  indorsed  upon  said  note  was  executed  and  de^ 
livered  by  him  to  said  Potter,  in  consideration  of  the  said  sum 
of  $300  paid  by  Potter  to  the  defendant  for  said  note  and 
for  no  other  or  further  consideration  whatever,  and  that  the 
said  sum  of  $88,  admitted  to  be  due  and  unpaid  on  the  note,  by 
the  agreement  of  April  21st,  1842,  was  the  said  $50,  discounted 
by  the  defendant  on  said  note  at  the  time  he  spld  the  same 
to  Potter,  and  the  interest  thereon  from  the  date  of  said 
agreement.  The  circuit  judge  remarked  that  such  proof  would 
not  affect  the  defendant's  liability  on  the  agreement  of  1842, 
and  that  notwithstanding  such  proof  should  be  made,  the  plain- 
tiff would  be  entitled  to  recover  the  said  sum  of  $88  and  inter- 
est, admitted  to  be  due  by  the  agreement  of  April  21st,  1842,  as 
he  had  not  delivered  the  note  when  demanded,  and  stated  that 
he  would  rule  that  point  against  the  defendant.  To  which  de- 
cision of  the  circuit  judge  the  defendant  excepted. 

The  judge  then  charged  the  jury  that  the  plaintiff  was  enti- 
tled to  recover  of  the  defendant  the  sum  of  $88,  and  the  interest 
thereon  from  April  21,  1842,  which  it  was  admitted  amounted 
to  $135,92 ;  and  the  jury  found  a  verdict  for  that  amount. 

Vol.  IX.  35 
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Jbfo*  Ruger,  for  the  plaintiff. 

<x.  iV.  Kennedy,  for  the  defendant 

£y  *Ae  Omr/,  Griduey,  J.  On  the  8th  of  March,  1831, 
Lyman  Sherwood,  Epbraim  Whipple,  Nathaniel  Barmonr  and 
Anson  Whipple  executed,  under  their  hands  and  seals,  a  not* 
by  which  they  promised  to  pay,  one  year  from  the  first  day  of 
September  then  next,  to  Samuel  Ball  oar  bearer,  three  hundred 
and  fifty  dollars  with  use.  On  the  note  is  a  guaranty,  executed 
by  Samuel  Ball  under  his  hand  and  seal  and  dated  on  the  30th 
of  April,  1831,  that  the  note  and  interest  should  be  paid  when 
flue,  to  C.  N.  Potter  or  bearer.  On  the  21st  day  of  April,  1842, 
Ball  executed  a  covenant  to  Potter,  which,  after  reciting  that 
the  former  had  secured  to  the  latter  the  whole  of  said  note  and 
interest,  except  the  sum  of  $88,  proceeds  as  follows  : 

"  And  whereas  said  Potter  has  delivered  said  sealed  note  or 
covenant,  with  said  indorsement  thereon  to  me,  to  collect  or  se- 
cure as  soon  as  convenient  or  may  be,  the  first  money  collected 
Or  secured  on  said  note  or  covenant,  to  the  amount  of  said  eighty- 
eight  dollars,  now  due  said  Potter,  thereon,  with  interest  from 
this  date,  I  hereby  agree  to  pay  said  Potter  as  soon  as  I  shall 
collect  the  same  or  get  it  secured  or  any  part  thereof.  It  is  udh 
derstood  that  I  am  not  to  be  compelled  to  sue  the  makers  of  said 
note  or  covenant,  unless  there  shall  be  a  reasonable  prospeet  of 
collecting  the  same  of  them,  on  an  execution,  or  some  part 
thereof." 

The  sealed  note,  guaranty,  and  covenant  was  assigned  to  the 
plaintiff  by  Potter,  on  the  7  th  of  December,  1848 ;  and  this  ac- 
tion was  brought  on  the  liability  incurred  by  the  defendant  by 
his  omission  to  prosecute  the  makers,  and  for  refusing  to  pay 
the  money  or  deliver  up  the  note.  The  complaint  is  very  long, 
and  sets  forth  the  facts  in  a%variety  of  ways,  so  that  it  is  some- 
what difficult  to  say  upon  what  ground  the  right  of  recovery  waa 
intended  to  be  placed  by  the  pleader.  But  we  are  of  the  opinion 
that  the  gravamen  of  the  complaint  consists  in  a  neglect  and 
refusal  to  perform  the  agreement  to  collect  or  secure  the  note, 
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and  in  a  neglect  and  refusal  to  pay  over  the  money  die,  oraay 
part  thereof. 

It  is  manifest  that  the  liability  of  the  defendant  grow*  out  of 
the  agreement  of  the  21st  of  April,  1842.  By  that  instrument 
it  appears  that  the  note  and  guaranty  were  delivered  to  the  de- 
fendant "to  collect  or  secure  as  soon  as  convenient  or  may  bef* 
and  he  agreed  to  pay  over  $88  of  the  first  money  that  should  be 
collected  or  secured,  as  soon  as  he  should  collect  or  secure  the 
same,  or  any  part  thereof.  But  he  was  not  bound  to  sue  the 
makers  of  the  note  unless  there  should  be  a  reasonable  prospect 
of  collecting  the  same,  or  some  part  thereof.  The  defendant  is 
certainly  not  liable  fbr  omitting  to  pay  oyer  the  money  collected 
or  secured,  for  none  has  been  collected  or  secured.  But  he  it 
Bable  for  wholly  omitting  to  make  any  attempt  to  collect  the 
note,  without  offering  any  evidence  that  such  attempt  would  be 
fruitless  for  the  reason  that  the  makers  were  insolvent  At  the 
time  of  entering  into  the  agreement  and  receiving  the  note,  the 
makers  of  the  note  had  left  the  state.  Potter  testifies  that  wheB 
the  defendant  executed  the  agreement  he  said  that  he  presume* 
the  makers  of  the  note  were  good ;  that  he  did  not  know ;  but 
that  they  were  good  when  they  moved  out  of  the  state.  He 
further  said  that  he  would  go  out  immediately ;  that  he  saw  Ball 
four  or  five  times  between  that  time  and  the  first  of  May,  1843, 
and  he  said  each  time  that  he  was  going  out  to  see  the  makers* 
Now,  upon  this  testimony  we  think 

I.  That  there  was  before  the  court  prima  facte  evidence  that 
the  makers  of  the  note  were  good  for  the  whole  amount  or  some 
part  thereof,  and  therefore  that  the  defendant  is  responsible  for 
not  going  out  and  attempting  to  collect  it  of  them.  He  affirmed 
as  a  matter  of  fact,  that  they  were  good  when  they  left  the 
state;  and  as  a  matter  of  belief  that  they  were  good  at  the  time 
when  he  made  the  agreement.  It  will  not  be  presumed  that  four 
men,  admitted  to  be  good  when  they  left  the  state,  have  become 
insolvent,  without  some  proof.  The  law  presumes  that  a  fact, 
continuous  in  its  character,  still  continues  to  exist.  Thus,  a 
partnership  is  presumed  to  continue,  until  a  dissolution  is  provwL 
So^ispttMumedtoexistyWithinoerl^limils^    Apartyonoe 
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being  in  possession  is  presumed  to  continue  in  possession*  A 
corporation  once  established  is  presumed  to  continue.  An  entry 
and  ouster  by  a  landlord  on  his  tenant  is  presumed  to  continue 
till  a  restoration  be  shown.  (1  Stark.  Ev.  86.  4  Id.  1252. 
1  Cowen  4*  HUVs  Notesf  295.)  Again;  insolvency  is  never 
presumed.  An  ability  to  pay  all  his  engagements  is  presumed 
in  favor  of  every  man ;  just  as  the  law  presumes  against  fraud 
and  guilt ;  so  that  an  admission  of  insolvency  at  a  given  time  is 
no  evidence  of  insolvency  at  any  considerable  time  afterwards. 
(6  Monroe's  Rep.  116, 119.) 

II.  Admitting  that  it  is  not  a  case  for  presumption,  but  that 
evidence  should  be  adduced  on  the  subject  of  the  pecuniary  con- 
dition of  the  makers  of  the  note,  we  think  the  onus  is  on  the  de- 
fendant to  furnish  the  evidence.  Ball's  engagement  was  "to 
collect  or  secure  the  demand,  as  soon  as  convenient  or  might  be." 
This  agreement  required  him  to  take  measures  to  ascertain  the 
condition  of  the  makers  of  the  note,  if  he  relied  on  the  fact  that 
there  was  no  reasonable  prospect  of  collecting  it.  It  was  incum- 
bent on  him  to  make  an  effort,  by  going  out  where  they  lived,  or 
writing  to  some  correspondent,  to  ascertain  the  fact  as  to  their 
responsibility,  short  of.  five  or  six  years.  It  was  only  on  its 
turning  out  that  the  debtors  were  insolvent  that  he  was  excused 
from  suing  them.  The  onus  was  on  Ball  to  show  their  insol- 
vency, if  it  existed,  because  the  fact  lay  peculiarly  within  his 
knowledge.  He  originally  contracted  with  the  debtors ;  he  knew 
when  they  left  the  state,  and  their  circumstances  at  that  time, 
and  where  they  resided,  and  had  the  means  of  ascertaining  all 
the  facts  concerning  them;  which  Potter  had  not.  He  also 
recognized  this  obligation,  when  he  promised  to  go  out  and  see 
the  debtors  immediately ;  and  at  four  or  five  different  times  pre- 
vious to  the  spring  of  1843.  Mr.  Starkie  says,  (Part  3,  p.  378,) 
it  is  "a  general  rule  that  the  onus  proband*  lies  on  the  party 
who  seeks  to  support  his  case  by  a  particular  fact,  of  which  he 
is  supposed  to  be  cognizant.  And  so  stringent  is  this  rule  in 
its  application  that  it  compels  a  party  to  prove  a  negative ; 
except  when  the  negative  involves  a  criminal  omission  of  duty, 
and  where  the  law,  by  virtue  of  the  general  principle,  presumes 
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innocence."  (Stark.  Ev.  part  3,  p.  878,  I  8.  19  John.  824, 
845.  11  J&  618.)  When  s  party  places  his  defense  on  the 
insolvency  of  a  third  person,  it  is  incumbent  on  him  to  prove  it. 
Thus,  if  an  attorney  omits  to  prosecute  a  note,  (having  been 
retained  to  do  so,)  until  the  statute  has  run  against  it — or  where 
one  converts  a  note — the  rule  is  that  if  he  would  mitigate  dam- 
ages by  the  insolvency  of  the  maker  of  the  note  in  either  case,  he 
must  show  the  makers  insolvent.    (1  Cowen,  240.) 

III.  The  offer  to  prove  the  declaration  of  the  defendant  in  hisl 
own  favor,  when  the  demand  of  the  note  and  of  the  money  was! 
made  upon  him,  was  properly  overruled.  When  the  reasons  for  the  | 
refusal  are  an  essential  part  of  the  refusal  itself  they  are  admis- 
sible.   (1  Demo,  141.)    Here,  however,  there  was  a  long  series 
of  Tacts  sought  to  be  made  evidence,  on  the  ground  that  they 
were  an  answer  to  the  demand  of  the  note.    The  admission  of 
this  evidence  would  have  been  an  abuse,  rather  than  a  compli- 
ance with  the  rule  adopted  in  the  case  in  Denio.    If  there  had 
been  any  part  of  the  facts  embraced  in  the  offer  that  was  admis- 
sible under  this  rule,  there  should  have  been  a  specific  offer  to 
prove  that  part,  by  itself. 

IV.  We  are  all  agreed  that  the  opinion  expressed  by  the 
judge  on  the  hypothetical  case  put  by  the  defendant's  counsel, 
can  not  be  made  the  foundation  of  an  exception.  The  defendant 
had  tried  to  prove  the  very  fact  embraced  in  the  hypothesis,  and  ~ 
had  failed.  As  the  proposition  stands  on  the  bill  of  exceptions, 
it  is  an  abstract  proposition,  not  supported  by  the  evidence  in 
the  case,  and  an  opinion  on  such  a  proposition  is  not  the  subject 
of  an  exception.(a) 

A  new  trial  must  be  denied. 

(•)  FflfeMcvT.  King,  (8  Barb.  Ap.  Omrt  Rep.  648.) 
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Van  Slyke  vs.  Shelden  and  Harpsr. 

Upon  the  foreclosure  of  a  mortgage,  by  advertisement  and  sale  under  the 
statute,  the  service  upon  the  mortgagor,  of  the  notice  of  sale,  required  to 
be  given  by  the  act  of  Mar  7, 1844,  is  one  of  the  conditions  necessary  to  con- 
stitute a  valid  foreclosure.  And  the  omission  to  serve  such  notiee  uvdttn 
I  a  sale  of  the  mortgaged  premises  irregular  and  void. 
If  a  foreclosure  is  void,  then  the  fee  of  the  mortgaged  premises  still  remains 
In  the  mortgagor ;  and  no  action,  either  of  ejectment  or  trespass,  can  be 
maintained  which  affirms  the  title  to  be  in  the  mortgagee. 

This  was  an  action  of  ejectment.  The  defendants  appeared 
by  different  attorneys.  The  lands  and  premises  in  controversy 
were  situated  in  the  town  of  little  Falls,  in  the  oounty  of  Her- 
Imner*  The  complaint  oontained  a  single  count  The  seisin  of 
the  plaintiff  was  stated  to  have  been  on  January  2, 1849,  and 
the  entry  and  eviction  on  the  part  of  the  defendants  to  have  been 
en  January  8, 1849*  The  oomplaint  stated  the  plaintiff's  seisin 
to  be  derived  from  a  mortgage  given  by  Stephen  Shelden  to 
Boswell  D.  Brown,  dated  April  1, 1845>  which  mortgage  had 
been  duly  assigned  to  the  plaintiff,  and  had  been  foreclosed. 
The  answer  of  the  defendant  Shelden  contained  simply  &  denial 
of  the  material  allegations  in  the  complaint.  The  answer  of  the 
defendant  Harper  denied  the  seisin  and  ouster  stated  in  the  com* 
plaint*  and  claimed  that  Harper  was  seised  in  fee,  of  the  prem- 
ises in  question,  under  and  by  virtue  of  a  mortgage,  and  a  fore- 
closure thereof  in  chancery  by  Wyman  Trask,  the  assignee  of 
said  mortgage,  and  a  conveyance  of  the  premises  to  Harper, 
under  said  foreclosure.  The  answer  set  out  that  Garret  Van 
Slyke  was  a  party  defendant  in  the  forelosure  suit  in  chancery, 
and  was  served  with  process.  That  the  mortgage  held  by  -Trask 
was  junior  to  the  mortgage  held  by  Van  Slyke ;  that  a  decree 
for  the  sale  of  the  mortgaged  premises  was  made  by  the  court 
of  chancery ;  that  the  premises  were  sold  under  said  decree  and 
Trask  became  the  purchaser ;  that  Trask  afterwards  sold  and 
conveyed  the  lands  to  the  defendant  Harper.    The  reply  of  the 
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plaintiff  to  this  answer  denied  tljat  the  proceedings  under  Trask's 
mortgage  gave  to  Harper  any  title  except  such  as  -was  subject 
to  the  mortgage  of  the  plaintiff.  That  the  plaintiff,  after 
Trask's  sale,  foreclosed  the  mortgage  held  by  the  plaintiff,  and  he 
claimed  the  premises  under  the  last  mentioned  sale. 

The  cause  was  brought  to  trial  at  the  Herkimer  circuit,  on 
the  third  day  of  October,  1849,  before  the  Honorable  Charles 
Mason,  one  of  the  justices  of  this  court. 

On  the  trial  it  was  admitted  by  the  counsel  for  the  respective 
parties,  that  the  defendants  were  in  possession  of  the  premises 
in  question  at  the  time  of  the  commencement  of  this  suit.  The 
following  proof  was  introduced  on  the  part  of  the  plaintiff: 
First.  A  mortgage  given  by  Stephen  Shelden  to  Boswell  D. 
Brown,  dated  April  1, 1845,  conveying  the  lands  in  question. 
Ttys  mortgage  was  acknowledged  May  29, 1845,  and  was  duly 
recorded  in  the  offioe  of  the  clerk  of  Herkimer  county,  August 
4, 1845.  The  mortgage  was  given  to  secure  the  payment  of  the 
sum  of  $186,84,  in  two  years  from  date,  with  interest,  in  two 
equal  annual  installments.  This  mortgage  was  given  to  secur* 
the  payment  of  a  part  of  the  purchase  money  of  said  premises. 
Second.  An  assignment,  indorsed  on  the  mortgage,  and  signed 
by  RosweU  D.  Brown,  by  which  he  professed  to  assign  to  Gar- 
ret Van  Slyke  the  mortgage,  and  the  interest  in  the  lands  con- 
veyed thereby.  This  assignment  was  not  under  seal.  It  was 
acknowledged  April  6, 1846,  which  was  also  the  date  of  said 
assignment.  The  counsel  for  the  defendant  objected  against  the 
introduction  of  this  assignment  in  this  case,  for  the  reason  that 
it  was  not  under  seal,  and  could  not  convey  to  the  assignee  the 
right  to  foreclose  the  mortgage  by  statute  foreclosure.  The 
court  overruled  the  objection,  and  admitted  the  assignment  as 
evidence,  and  to  this  decision  of  the  court  the  counsel  for  the 
defendants  excepted.  Third,  Proof  of  a  statute  foreclosure, 
which  proof  was  as  follows :  (1.)  An  affidavit  made  on  the  9th . 
day  of  July,  1847,  by  a  printer,  proving  that  for  twelve  weeks 
previous  to  the  date  of  said  affidavit,  an  advertisement,  a  copy  of 
which  was  annexed  to  said  affidavit,  had  been  published  weekly 
it  a  newspaper  printed  and  published  in  the  county  of  Berks* 
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mer,  by  the  said  printer ;  and  also,  proving  that  on  the  day  of 
the  first  publication  of  the  said  notice,  it  had  been  regularly 
posted  up,  according  to  law,  upon  the  door  of  the  court  house. 
The  advertisement  was  signed  by  the  plaintiff,  as  assignee  of 
said  mortgage,  and  was  a  regular  notice  of  sale,  by  virtue  of  said 
mortgage.  No  objection  was  made  to  the  form  or  contents  of  said 
advertisement.  (2.)  An  affidavit  of  the  person  who  acted  as 
auctioneer  on  the  sale  of  said  premises.  This  affidavit  was  made 
agreeably  to  the  requisitions  of  the  statute,  and  showed  that  the 
sale  was  made  on  the  10th  day  of  July,  1847,  being  the  day  of 
sale  specified  in  the  advertisement,  and  at  the  place  designated 
in  said  advertisement,  and  that  Garret  Van  Slyke  became  the 
purchaser  at  said  sale.  No  objection  was  made  against  the  form 
of  the  affidavit  No  other  proof  on  the  part  of  the  plaintiff  was 
produced  or  offered  before  the  jury,  and  the  plaintiff  then  rested 
his  cause.  The  counsel  for  the  defendant  then  moved  for  a  non- 
suit, for  the  reason  that  the  plaintiff  having  failed  to  prove  that 
a  copy  of  the  notice  of  said  sale,  as  published  in  the  newspaper, 
had  been  served  upon*  the  mortgagor,  Stephen  Shelden,  as 
required  by  the  act  passed  May  T,  1844,  the  statute  foreclosure 
was  invalid,  and  would  not  enable  the  plaintiff  to  sustain  this 
action;  and  for  the  further. reason,  that  the  assignment  of  the 
mortgage  not  being  under  seal,  the  assignee  could  not  make  a 
statute  foreclosure.  The  court  refused  to  nonsuit  the  plaintiff, 
and  the  counsel  for  the  defendants  excepted  to  the  decision  of 
the  court  The  defendants  then  gave  the  following  evidence  to 
the  court  and  jury,  to  wit :  (1.)  A  record  of  a  mortgage  given 
by  Stephen  Shelden  to  Ora  Tucker,  dated  May  17, 1845,  con- 
veying the  premises  in  question.  This  mortgage  was  acknowl- 
edged August  4, 1845,  and  was  recorded  in  the  office  of  the  clerk 
of  Herkimer  county,  on  the  same  day.  This  mortgage  was 
given  to  secure  the  payment  of  one  hundred  and  ten  dollars,  one 
.year  after  date,  with  interest.  (2.)  An  exemplified  copy  of  the 
enrollment  of  the  proceedings  in  the  court  of  chancery  of  the 
state  of  New- York,  before  the  vice  chancellor  of  the  4th  circuit, 
for  the  foreclosure  of  said  mortgage.  By  said  copy  it  appeared 
that  Wyman  Trask,  as  assignee  of  said  mortgage,  filed  his  bill 
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of  complaint  for  the  foreclosure  of  said  mortgage,  on  the  26th 
day  of  June,  1846,  and  also  filed  an  amended  bill  on  the  5th  day 
of  August,  1846 ;  Wyman  Trask  was  the  complainant  in  said 
bill ;  Stephen  Shelden,  the  defendant,  and  Garret  Van  Slyke, 
the  plaintiff  in  this  suit,  were  the  defendants  therein.  In  said 
amended  bill  of  complaint,  it  was  stated  and  charged,  that  Garret 
Van  Slyke  "claims  an  interest  in  said  mortgaged  premises,  as 
purchaser,  and  also  as  assignee  of  a  mortgage  given  by  the  said 
Stephen  Shelden  to  Roswell  D.  Brown,  to  secure  the  payment 
of  the  sum  of  about  one  hundred  and  fifty  dollars,  which  said 
mortgage  bears  date  prior  to  your  orator's  mortgage,  and  is  a 
prior  incumbrance  on  said  premises."  The  bill  of  complaint 
contained  the  usual  prayer,  that  the  defendants  appear  and 
answer  without  oath,  and  that  a  decree  for  the  sale  of  the  mort- 
gaged premises  might  be  entered.  And  the  bill  also  contained 
the  following  words:  "And  after  tho  payment  of  said  prior 
mortgage,  for  the  payment  of  the  amount  due  your  orator  for 
principal  and  interest  upon  the  said  mortgage  with  the  costs  in 
this  suit."  The  bill  also  contained  the  usual  prayer  that  the 
defendants  and  those  claiming  under  them  might  be  foreclosed, 
&c.  It  appeared  from  the  enrolled  papers,  that  the  defendants 
appeared  in  said  cause,  by  their  solicitor,  and  did  not  put  in  any 
answer,  but  suffered  the  bill  to  be  taken  as  confessed.  An  order 
sof  reference  to  a  master,  to  compute  the  amount  due  to  the  plaintiff, 
and  to  the  defendant  Van  Slyke,  on  their  respective  mortgages, 
was  made.  The  report  of  the  master  on  said  reference,  was  dated 
November  17, 1846.  By  said  report,  the  master  reported  that 
the  sum  of  $80,72,  was  due  to  Van  Slyke,  on  his  mortgage,  "for 
the  principal  and  interest  up  to  and  including  the  date  of  this 
report." 

This  report  was  confirmed,  and  a  decree  for  a  sale  of  the 
mortgaged  premises  was  made  on  the  12th  day  of  December, 
1846.  In  said  decree,  the  master  who  might  make  the  sale  was 
ordered,  amongst  other  things,  "to  pay  to  Garret  Van  Slyke  the 
amount  so  as  aforesaid  reported  to  be  due  to  him  by  the  master, 
as  above  stated,  with  interest  thereon  from  the  date  of  said 
report,  and  to  take  a  receipt  for  the  same."    The  decree  also 
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farther  contained  amongst  other  matters,  the  following  words,  to 
wit :  "  And  it  is  farther  ordered,  adjudged  and  decreed,  that 
the  defendants,  and  all  persons  claiming  or  to  claim,  from  or 
under  them,  and  all  persons  having  a  lien  subsequent  to  such 
mortgage,  by  judgment  or  decree,  upon  the  land  contained  in 
said  mortgage,  and  his  or  their  heirs  and  personal  representa- 
tives, and  all  persons  having  any  lien  or  claim  by  or  under  such 
subsequent  judgment  or  decree,  and  their  personal  representa- 
tives, and  all  persons  claiming  under  them,  be  forever  barred 
and  foreclosed,  of  and  from  all  equity  of  redemption  and  claim  of, 
in  and  to  the  said  mortgaged  premises,  and  every  part  thereof." 
By  said  enrolled  papers,  it  appeared,  amongst  other  things,  that 
the  master  sold  said  mortgaged  premises  under  said  decree,  on 
the  13th  day  of  February,  1847 :  that  Wyman  Trask  became 
the  purchaser  thereof,  for  the  sum  of  $360 ;  that  the  master 
gave  to  said  Trask  a  deed  for  the  same,  and  that  out  of  the 
moneys  arising  from  the  sale,  the  master  had  paid  to  Garret 
Van  Slyke  the  sum  of  $82,05,  and  had  taken  his  receipt  for 
the  same. 

By  said  enrolled  papers  and  decree  of  enrollment,  it  appeared 
that  the  defendants  in  said  cause  had  duly  appeared  in  the  cause 
by  their  solicitor,  on  the  16th  day  of  July,  1846,  and  that  the 
amended  bill  was  duly  taken  as  confessed  by  the  defendants,  for 
want  of  an  answer.  The  final  decree  of  enrollment  was  made  in 
said  cause,  and  the  enrollment  was  signed  and  filed,  April  20, 
1847.  (2.)  The  defendant's  counsel  then  read  in  evidence  the 
record  of  a  deed  made  by  Alpheus  L.  Tucker,  the  master  in 
chancery  who  made  the  sale  of  the  mortgaged  premises  to  Wy- 
man Trask,  conveying  to  him  said  premises.  This  deed  was  in 
the  usual  form,  and  was  dated  February  13, 1847,  and  recorded 
October  4, 1847.  (8.)  The  record  of  a  warranty  deed,  given  by 
Wyman  Trask  to  Leonard  Harper,  one  of  the  defendants,  and 
conveying  said  above  described  premises  to  Harper  for  the  con- 
sideration of  $300.  Recorded  26th  December,  1848.  The  sub- 
poena served  upon  Van  Slyke,  in  the  foreclosure  suit,  was  ac- 
companied with  a  notice  indorsed  upon  said  subpoena  to  the 
effect  that  no  claim  was  made  upon  Van  Slyke  personally,  Xh 
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said  suit.  The^laintiff  offered  to  prove,  on  the  trial,  and  averred 
that  he  was  able  to  prove  that  the  master's  sale  was  made  ex* 
pressly  subject  to  the  Van  Slyke  mortgage,  and  was  so  announced 
by  the  master,  at  the  time  of  sale,  and  that  the  purchaser  must 
pay  it  when  it  became  due. 

No  other  evidence  was  given  to  the  jury  by  either  party.  The 
circuit  judge  decided  and  charged  the  jury,  as  matter  of  law,  that 
the  proceedings  in  the  chancery  suit  above  stated,  were  no  bar 
to  the  claim  of  the  plaintiff  Van  Slyke,  upon  the  mortgage  which 
had  been  assigned  to  him,  and  that  the  statute  foreclosure,  as 
proved  by  the  plaintiff,  was  sufficient  to  enable  him  to  recover. 
To  these  decisions  and  to  this  charge,  the  counsel  for  the  defend* 
ant  excepted.  A  verdict  was  taken  for  the  plaintiff  under  the 
direction  of  the  court,  and  from  the  judgment  entered  thereon, 
the  defendants  appealed 

A.  H.  Waterman  and  27.  Link,  for  the  appellants. 

C.  A.  Burton,  for  the  respondent. 

By  the  Court,  Gridley,  J.  The  plaintiff  claims  title  to  the 
premises  in  question  in  this  suit  by  virtue  of  a  mortgage,  exe- 
cuted by  Stephen  Sheldon,  one  of  the  defendants,  to  Roswell  D. 
Brown,  and  by  him  assigned  to  the  plaintiff.  The  mortgage 
bears  date  on  the  first  day  of  April,  1845,  and  the  premises  were 
sold,  under  a  statute  foreclosure,  on  the  tenth  day  of  July,  1847, 
and  were  purchased  by  the  plaintiff!  The  defendants  were  ad- 
mitted to  be  in  possession. 

The  defendants'  counsel  moved  for  a  nonsuit  at  the  trial,  oo^ 
the  ground  that  no  service  of  the  notice  of  sale  had  been  made 
on  the  mortgagor,  pursuant  to  the  act  of  May  7th,  1844.  The 
motion  was  overruled,  and  thereupon  the  defendants'  counsel  ex- 
cepted to  the  decision  of  the  court,  and  went  into  his  defense ; 
which  was  also  overruled  by  the  judge ;  and  the  plaintiff  had  a 
verdict  and  judgment.  From  this  judgment  the  defendants  have 
appealed,  and  the  only  question  necessary  to  be  considered  is 
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that  arising  on  the  foreclosure  of  the  mortgage  without  the  ser- 
vice of  a  notice  pursuant  to  the  act  of  1844. 

The  third  section  of  the  act  for  the  foreclosure  of  mortgages, 
(2  R.  S.  545,)  provides  as  follows :  "  Notice  that  such  mortgage 
will  be  foreclosed  by  a  sale  of  the  mortgaged  premises,  or  some 
part  of  them,  shall  be  given  as  follows.7' 

(1st.)    By  a  publication  in  a  newspaper,  <fcc. 

(2<L)    By  posting  the  notice  on  the  courthouse  door. 

The  fourth  section  prescribes  the  contents  of  the  notice ;  but, 
the  mode  of  publication  remained  unchanged  until  the  act  of 
1844.  (Laws  of  1844,  p.  529.)  By  that  act,  the  third  section 
of  the  act  for  tfie  foreclosure  of  mortgages  was  amended  by  in- 
serting the  following  as  an  additional  subdivision.  (3d.)  "  By 
serving  a  copy  of  such  notice,  at  least  fourteen  days  prior  to  the 
time  therein  specified  for  the  sale,  upon  the  mortgagor  or  his 
personal  representatives,  and  upon  the  subsequent  grantees  and 
mortgagees  of  the  premises,  whose  conveyance  and  mortgage 
shall  be  upon  record  at  the  time  of  the  first  publication  of  the 
notice,  and  upon  all  persons  having  a  lien,  by  or  under  a  judg- 
ment or  decree,  upon  the  mortgaged  premises,  subsequent  to  such 
mortgage,  personally,  or  by  leaving  the  same  at  their  dwelling 
house,  in  charge  of  some  person  of  suitable  age,  or  by  serving  a 
oopy  of  such  notice  upon  said  persons  at  least  twenty-eight  days 
prior  to  the  time  therein  specified  for  the  sale,  by  depositing  the 
same  in  the  post  office,  properly  folded  and  directed  to  the  said 
persons,  at  their  respective  places  of  residence."  The  foreclosure 
of  the  mortgage  in  question  was  in  the  year  of  1847,  and  there  was 
no  proof  of  the  service  of  any  such  notice,  notwithstanding  the 
omission  of  such  service  on  the  mortgagor  was  made  a  specific 
ground  of  objection,  - 

It  is  argued  that  the  omission  of  this  notice  did  not  render  the 
sale  irregular  and  void.  We  think  otherwise.  After  this  new 
provision  was  incorporated  by  amendment  into  the  act  for  the 
foreclosure  of  mortgages,  it  was  just  as  necessary  to  prove  the 
notice  served,  as  to  prove  the  publication  in  the  newspaper,  or  the 
posting  on  the  courthouse  door.  It- is  one  of  the  modes  of  giv- 
ing notice,  ordained  by  the  act,  as  a  condition  of  the  foreclosure. 
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In  Blown  v.  Burdick,  (1  fltfl,  180, 189, 141,)  Bronson,  J.  says, 
While  discussing  the  necessity  of  the  statutory  notice  and  ap- 
pointment of  guardians  for  infants  in  the  surrogate's  court: 
"  The  surrogate  undoubtedly  acquired  jurisdiction  of  the  subject 
matter,  on  the  presentation  of  the  petition  and  account ;  but 
that  was  not  enough.  It  was  also  necessary  that  he  should  ac- 
quire jurisdiction  of  the  person.  It  is  a  cardinal  principle  in  the 
administration  of  justice,  that  no  man  can  be  condemned,  or  di- 
Tested  of  his  right,  until  he  has  had  the  opportunity  of  being 
heard.  He  mast  either  by  serving  process,  publishing  notice, 
appointing  a  guardian,  or  in  some  other  way,  be  brought  inter 
eourt ;  and  if  judgment  is  rendered  against  him  before  that  is  done, 
the  proceeding  will  be  utterly  void."  Again  he  says, "  In*every 
form  in  which  the  question  has  arisen  it  has  been  held  that « 
statute  authority  by  which  a  man  may  be  deprived  of  his  estate, 
must  be  strictly  followed"  In  Thatcher  v.  Powell,  (6  Wheat. 
119,)  Marshall,  Ch.  J.  said  it  was  a  self-evident  proposition,  that 
no  individual  or  public  officer  can  sell  and  convey  a  good  title  to 
the  land  of  another,  unless  Authorised  to  do  so  by  express  law; 
And  the  person  invested  with  such  a  power  must  pursue  with 
precision  the  course  prescribed  by  law,  or  his  act  will  be  invalid." 
(See  also  to  the  same  effect.  Jackson  v.  Esty,  7  Wend,  148 ;  18 
UL  465 ;  4  Wheat  77 ;  4  Hill,  76.)  These  authorities  are 
directly  applicable  to  the  case  in  hand.  The  mode  6f  fore* 
closing  a  mortgage  by  statute,  was  a  substitute  for  a  foreclosure 
in  the  court  of  chancery.  A  service  of  the  subpoena  in  chancery 
was  necessary  to  give  the  court  jurisdiction  of  the  person  of  the 
defendant.  In  the  substituted  proceeding,  at  the  first,  provision 
was  made  for  notifying  the  mortgagor  and  others  having  liens 
on  the  land,  by  publication  in  a  newspaper,  and  by  posting 
the  notice  on  the  courthouse  door.  In  1844  the  legislature 
thought  it  proper  to  require  a  service  of  the  notice  on  the  mortga- 
gor, and  his  grantees,  <fcc.,  either  personally  or  by  mail.  And 
this  amendment  was  made  by  adding  a  third  subdivision  em* 
bodying  the  new  requirement,  to  the  former  requisites  of  publi- 
cation and  posting  a  notice  on  the  door  of  the  courthouse,  so 
that  the  act  should  now  read  as  though  this  new  provision  was 
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originally  a  part  of  the  statute,  and  was  one  of  the  conditions  on 
which  the  foreclosure  depended.  The  same  idea  is  carried  out 
in  the  following  sections  of  the  act  of  1844.  By  the  second  sec* 
tion  of  that  act,  provision  is  made  for  the  perpetuation  of  the 
proof  of  this  service,  by  an  affidavit,  just  as  the  publication  of 
the  notice  in  a  newspaper  and  the  posting  on  the  courthouse 
door  is  made  by  affidavit.  These  affidavits  are  to  be  recorded,  by 
the  twelfth  section  of  the  act  in  the  revised  statutes,  and  in  this 
manner,  the  evidence  of  the  performance  of  all  these  jurisdic- 
tional facts  is  preserved.  Again :  the  eighth  section  of  the  re- 
vised statutes,  which  declares  the  effect  of  a  sale  upon  advertise* 
xaent,  is  amended  by  the  wet  of  1844,  so  as  to  make  the  sale  a 
bar,  only  on  condition  that  the  notice  has  been  served  on  the 
parties,  pursuant  to  the  new  requirements  of  that  act. 

If  the  foreclosure  is  void,  as  it  most  clearly  is,  then  the  fee 
still  remains  in  the  mortgagor,  and  no  action  can  be  maintained, 
either  of  ejectment  or  trespass,  which  affirms  the  title  to  be  in  the 
mortgagee.  In  fact,  the  mortgagor  may  himself  maintain  tres- 
pass for  an  invasion  of  his  rights.  (See  Runyan  v.  Merse- 
reau,  11  John.  534;  Watsen  y.  Spence,  20  Wend.  265,  and 
cases  there  cited.)  In  addition  to  this,  it  is  provided  by  the  stat- 
ute itself  that  no  action  shall  be  maintained  at  the  suit  of  the 
mortgagee,  until  the  mortgage  has  been  duly  foreclosed.  (2  R. 
&  812*57.) 

A  new  trial  is  granted. 
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la  an  action  of  ejectment  brought  as  a  substitute  for  a  writ  of  right,  to  enforce 
a  claim  which  accrued  before  the  revised *Btatutes  took  effect,  an  adverse 
possession  of  twenty-five  years  must  be  shown,  in  order  to  bar  the  action. 

Where  a  right  of  action  exists  in  favor  of  a  person  for  the  recovery  of  the 
possession  of  real  estate,  and  such  person  dies,  and  the  estate  descends  to 
his  heirs,  they  may  recover  upon  the  seisin  of  their  ancestor.  And,  the 
writ  of  right  being  abolished  by  statute,  the  action  of  ejectment  lies  for  the 
recovery  of  the  premises,  as  a  substitute  for  that  writ 

In  an  action  thus  brought  by  the  heirs,  the  right  of  action  will  not  be  deemed 
to  have  accrued  to  them  until  the  death  of  their  ancestor.  And  if  the  suit 
is  commenced  within  twenty-fl ve  years  after  that  event,  it  will  not  be  barred 
by  the  statute  of  limitations. 

Twenty  years  of  adverse  possession,  although  sufficient  to  bar  an  action 
of  ejectment  proper,  is  not  enough  to  bar  an  action  of  ejectment  which  is 
brought  in  lieu  of  a  writ  of  right.  In  the  latter  case  an  adverse  possession 
of  twenty-fl vo  years  is  necessary. 

Parties  seeking  to  recover  as  demandants  in  a  writ  of  right  must  prove  a  sei- 
sin, in  themselves  or  their  ancestors,  within  twenty-five  years. 

But  an  actual  possession,  by  taking  the  espkes,  is  not  necessary.  If  the  de- 
mandant shows  a  possession  by  his  servant,  or  his  tenant,  this  is  sufficient 

When  a  man  is  once  seised  of  land  his  seisin  is  presumed  to  continue,  until 
a  disseisin  is  proved.  And  if  he  leaves  the  premises  vacant,  and  another 
takes  possession,  the  latter  will  be  presumed  to  have  entered  in  subordina- 
tion to  the  former  title ;  unless  the  contrary  is  proved. 

But  where  a  person  enters  upon  premises  as  purchaser  under  a  judgment  and 
upon  a  claim  of  right,  that  is  a  disseisin. 

A  notice,  in  a  newspaper  published  in  this  state,  of  the  death  of  a  person  in 
Texas,  is  no  evidence  of  his  death. 

Where  it  appears,  on  the  trial  of  an  ejectment  suit,  that  the  individual  defend- 
ants were  in  possession  of  separate  rooms  in  a  dwelling-house  on  the  prem- 
ises, and  of  separate  parcels  of  land  as  tenants  of  a  co-defendant,  the  plain- 
tiff is  bound  to  elect  against  which  of  the  defendants  he  will  proceed;  and 
a  verdict  must  be  rendered  in  favor  of  the  other  defendants. 

A  general  verdict,  in  such  a  case,  can  not  be  sustained. 

This  was  an  action  of  ejectment,  tried  before  the  Hon.  Charles 
Mason,  one  of  the  justices  of  this  court,  at  the  Herkimer  circuit, 
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in  October,  1849.  On  the  trial  the  plaintiffs  gave  in  evidence  a 
warranty  deed  executed  by  Asa  Gifford  and  wife  to  John  Suiter, 
dated  the  twenty-seventh  day  of  September,  1811,  acknowledged 
on  the  same  day,  and  recorded  in  the  clerk's  office  of  Herkimer 
county  on  the  twenty-fourth  day  of  December,  1811,  expressing 
a  consideration  of  eleven  hundred  dollars,  and  conveying  the 
lands  and  premises  described  in  the  complaint  in  this  action. 
Also  a  deed  with  covenants  of  warranty,  executed  by  John  Suiter, 
to  Bela  Fosgate,  purporting  to  convey  the  same  premises,  for 
the  consideration  of  $150,  dated  the  16th  day  of  March,  1813, 
and  acknowledged  and  recorded  on  the  24th  day  of  March,  1813. 
Lauren  Ford  then  testified  on  the  part  of  the  plaintiffs  as  fol- 
lows :  "  I  knew  Asa  Gifford ;  I  know  the  lot  described  in  the 
deed  from  Gifford  to  Suiter.  Gifford  occupied  that  lot  in  1809, 
and  for  some  time  after  that.  I  knew  John  Suiter.  He  lived 
there.  I  can  not  say  for  how  long  a  time.  He  occupied  it  next 
after  Gifford,  as  I  recollect.  I  knew  Bela  Fosgate ;  he  lived 
there  with  his  family.  I  think  he  succeeded  Suiter  in  the  occu- 
pation of  the  lot."  On  his  cross-examination  he  further  testified 
as  follows  :  "  I  brought  several  actions  of  ejectment  to  get  Fos- 
gate in  possession  of  those  premises.  The  declarations  in  those 
actions  are  entitled  of  the  third  Monday  of  February,  1828. 
Merry  and  those  claiming  under  him  had  been  in  possession  for 
some  time,  a  year  or  more,  prior  to  that.  I  resided  at  Herkimer 
until  in  1834.  As  far  as  I  know,  Merry's  folks  continued  to  oc- 
cupy the  lot  until  the  sale  to  the  Hydraulic  company.  I  do  not 
know  when  Fosgate  was  in  possession  of  the  lot,  nor  for  how 
long  a  time.  I  do  not  know  whether  he  occupied  it  alone,  or  with 
others.  The  occupation  changed  among  Fosgate,  Suiter,  Eth- 
ridge  and  others.  Merry  claimed  to  be  the  owner.  I  can  not 
say  when  Fosgate  left  here.  I  think  he  was  in  possession  as 
late  as  in  1820."  Charles  Van  Eps  testified  on  the  part  of  the 
plaintiffs  as  follows :  "  I  have  known  Bela  Fosgate  and  his  family 
since  about  twenty-two  years  ago.  Bela  Fosgate  died  seventeen 
or  eighteen  years  ago.  His  wife  died  in  the  spring  of  1848.  I 
know  his  children;  there  are  three  of  them  living.  Serene 
Birdsall,  wife  of  Samuel  Birdeall,  Blanchard  Fosgate  and  William 
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Fosgate."  On  his  cross-examination  the  witness  farther  testified 
as  follows :  "  Bela  Fosgate  had  another  son  with  whom  I  was 
formerly  acquainted.  His  name  was  Walter.  He  was  at  the 
south,  and  was  said  to  hare  gone  to  Texas  and  died  there.  Mrs. 
Bela  Fosgate  had  a  letter  from  Walter's  wife,  announcing  the 
death  of  Walter.  All  the  knowledge  I  have  as  to  his  death  is 
derived  from  two  letters  from  that  same  source,  and  from  what 
his  mother  and  brothers  told  me  of  his  death.  I  do  not  know 
whether  he  left  an y  children  or  not  He  married  after  the  death 
of  his  father.  One  of  the  letters  was  dated  February  4th,  1848, 
the  other  in  July,  1848.  It  is  generally  understood  among  the 
relatives  and  friends  of  Walter  in  Auburn  that  he  is  dead." 
The  plaintiffs  offered  in  evidence  a  copy  of  a  newspaper  printed 
at  Auburn,  in  this  state,  containing  an  announcement  of  the 
death  of  Walter  Fosgate,  which  was  objected  to  by  the  defend- 
ants, but  the  objection  was  overruled,  and  the  said  paper  admit- 
ted, and  the  defendants  excepted  thereto.  The  said  newspaper 
was  dated  the  seventh  day  of  March,  1848,  and  under  the  usual 
head  of  "  Deaths"  contained  an  announcement,  that  Walter  Fos- 
gate died  at ,  in  Texas,  on  the  thirteenth  day  of  January, 

1848.  The  plaintiffs  here  rested,  and  the  defendants  thereupon 
moved  that  the  plaintiffs  be  nonsuited,  and  insisted  that  if  this 
action  was  to  be  regarded  as  a  substitute  for  a  writ  of  right, . 
then  that  the  plaintiffs  could  not  recover,  without  showing  aa 
actual  possession  of.  the  premises  claimed,  by  themselves,  or 
their  ancestor,  within  twenty-five  years  before  the  commence- 
ment of  this  suit,  which  had  not  been  done.  But  the  defendants 
insisted  that  a  writ  of  right  could  not  have  been  maintained 
against  the  parties,  upon  the  facts  of  this  case ;  that  this  should 
be  regarded  as  an  action  of  ejectment  merely,  and  that  a  recov- 
ery therein  was  barred  by  the  more  than  twenty  years  adverse 
possession,  which  had  been  shown  by  the  defendants.  The  jus- 
tice refused  to  nonsuit  the  plaintiffs,  and  to  such  refusal  and  de- 
cision the  defendants  excepted.  The  defendants  then  gave  in 
evidence  as  follows :  A  judgment  in  favor  of  John  O'Byan 
against  John  Suiter  for  fifty-two  dollars  and  seventy-one  cents, 
rendered  before  a  justice  of  the  peace,  and  docketed  in  the  clerk's 
Vol.  IX.  87 
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office  of  Herkimer  county  on  the  sixteenth  day  of  October,  1828. 
An  execution  issued  upon  the  said  judgment  to  the  sheriff  of  the 
said  county,  with  his  return  thereon,  signed  by  him,  dated  March 
12th,  1824,  that  he  had  made  $15,25  of  the  said  judgment,  of  the 
lands,  <fcc.  of  the  said  John  Suiter.  A  certificate  of  the  sheriff 
dated  the  fourth  day  of  February,  1824,  and  filed  in  the  Heikimer 
county  clerk's  office  the  fifth  day  of  February,  1824,  stating  that 
under  the  execution  aforesaid,  he  had  sold  the  title  and  interest 
of  the  said  Suiter  in  and  to  the  lands  described  in  the  complaint 
in  this  action,  to  Ralph  Merry.  A  deed  executed  by  the  said 
sheriff  to  Ralph  Merry,  dated  December  Slst,  1825,  conveying 
the  lands  to  said  Ralph,  in  pursuance  of  the  sale.  A  quit-claim 
deed  executed  by  Ralph  Merry  to  Samuel  Merry,  of  the  same 
lands,  dated  May  25, 1827,  for  the  consideration  of  $300.  The 
defendants  proved  the  death  of  Samuel  Merry,  and  then  gave 'in 
evidence  the  last  will  and  testament  of  the  said  Samuel,  bearing 
date  the  fourth  day  of  November,  1826,  and  admitted  to  probate 
by  the  surrogate  of  Herkimer  county,  August  24. 1827,  whereby 
he  devised  all  the  real  estate  whereof  he  should  die  seised,  to 
Thomas  Phelon  and  Erastus  Miller,  his  executors  thereby  ap- 
pointed, in  trust,  to  receive  the  rents,  issues  and  profits  of  the 
real  estate  for  the  term  of  five  years  from  the  death  of  the  tes- 
tator, and  then  to  sell  and  dispose  of  the  said  real  estate,  and 
apply  the  proceeds  thereof  in  the  manner  specified  in  said  will. 
The  defendants  also  gave  in  evidence  a  quit-claim  deed  from 
Thomas  Phebn  and  Erastus  Miller,  as  the  executors  of  Samuel 
Merry,  deceased,  to  the  Herkimer  Manufacturing  and  Hydraulic 
Company,  dated  the  twenty-third  day  of  April,  1884,  and  con- 
veying the  lands  described  in  the  complaint,  for  the  considera- 
tion of  $800.  It  was  admitted  by  the  plaintiffs  that  the  individ- 
ual defendants  were  severally  in  possession  of  rooms  in  a  dwell- 
inghouse  standing  upon  the  said  lands,  and  of  separate  parcels 
of  all  the  land,  except  that  in  the  possession  of  the  Company. 
as  its  tenants ;  and  that  the  said  Hydraulic  Company  was  actu- 
ally in  possession  of  only  that  part  of  said  lands  over  which  their 
canal  flowed.  The  evidence  was  here  closed,  and  the  defendants 
insisted,  and  requested  the  said  justice  so  to  charge  the  jury, 


185a]  IN  THE  SUPREME  COURT.  291 


Fosgate  v.  Herkimer  Man.  and  Hydraulic  Co. 

that  regarding  this  action  as  a  substitute  for  the  ancient  writ  of 
right,  it  could  only  be  maintained  by  proof  of  an  actual  posses- 
sion of  the  premises  claimed,  by  the  plaintiffs,  or  their  ancestor, 
within  twenty-five  years  before  the  commencement  of  the  action ; 
and  that  such  proof  not  having  been  given,  the  plaintiffs  were 
not,  under  that  aspect  of  the  case,  entitled  to  recover ;  that  a 
writ  of  right  could  not  have  been  maintained  against  the  parties, 
and  upon  the  facts  of  this  case ;  that  this  should  be  regarded  as 
an  action  of  ejectment  merely,  and  that  a  recovery  therein  would 
be  barred  by  the  more  than  twenty  years  adverse  possession, 
which  had  been  proven  by  the  defendants ;  that  the  cause  of  ac- 
tion on  which  this  suit  was  brought  could  not  be  deemed  to  have 
accrued  at  the  time  the  fifth  chapter  of  the  third  part  of  the  re- 
vised statutes  took  effect  as  a  law,  and  that  the  prior  limitation 
of  twenty-five  years,  which  was  continued  to  causes  of  action  then 
accrued,  should  not  be  applied  in  this  action ;  that  no  sufficient 
proof  of  the  death  of  Walter  Fosgate,  and  without  issue,  had 
been  given,  and  that  the  plaintiffs  could  recover  only  three  fourth 
parts  of  the  lands  claimed.  The  justice  refused  so  to  charge, 
and  the  defendants  excepted.  It  appearing  that  the  defendants 
occupied  distinct  parcels  of  the  premises  claimed,  in  severalty, 
it  was  insisted,  on  the  part  of  the  defendants,  that  the  plaintiffs 
'  should  elect  against  which  of  the  defendants  they  would  proceed, 
and  that  a  verdict  should  be  rendered  for  the  defendants  not  pro- 
ceeded against.  But  the  said  justice  decided  that  the  plaintiffs 
could  not  be  compelled  to  make  such  election,  and  that  a  ver- 
dict might  be  taken  against  all  of  the  defendants.  To  which  de- 
cision the  defendants  excepted.  The  justice  thereupon  charg- 
ed the  jury  that  the  plaintiffs  were  entitled  to  recover  the 
whole  of  the  premises  described  in  the  complaint,  and  directed 
the  said  jury  to  find  a  verdict  in  favor  of  the  plaintiffs  therefor, 
against  all  of  the  defendants.  And  the  jury,  thereupon,  under 
such  charge  and  direction,  found  a  verdict  in  favor  of  the 
plaintiffs  against  the  defendants,  for  the  premises  described  in 
the  complaint.  And  from  the  judgment  entered  upon  that  ver- 
dict the  defendants  appealed. 
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F.  Keman,  for  the  plaintiffs. 

C  A.  Burton,  for  the  defendants. 

By  the  Court,  Gridley,  J.  It  is  not  denied  by  the  counsel 
for  the  plaintiffs,  that  more  than  twenty  years  of  adverse  pos- 
session had  elapsed,  when  this  action  was  commenced.  The  title 
and  possession  accrued  to  the  father  of  the  plaintiffs,  on,  or  very 
soon  after,  the  31st  day  of  December,  1827 ;  and  the  present 
action  was  commenced  on  one  of  the  last  days  of  March,  1849. 
The  time,  therefore,  though  sufficient  to  bar  an  action  of  eject- 
ment proper,  is  not  enough  to  bar  an  action  of  ejectment  which 
is  brought  in  the  lieu  of  a  writ  of  right. 

I.  This  action  is  brought  in  the  place  of  a  writ  of  right.  By 
the  45th  section  of  the  act  relating  "  to  the  commencement  of 
suits,"  <fcc.  it  is  enacted  "  that  the  provisions  of  the  preceding 
articles  shall  not  apply  to  any  cases  where  the  right  of  action 
shall  have  accrued  or  the  right  of  entry  shall  exist,  before  the 
time  when  this  chapter  takes  effect  as  a  law ;  but  the  same  shall 
remain  subject  to  the  laws  now  in  force."  (2  R.  S.  800,  i  46.) 
The  revised  statutes  also  declare  in  what  cases  the  action  of 
ejectment  will  lie.  The  second  section  of  the  act  concerning  eject- 
ments (2  R.  S.  308)  provides  that  "  it  may  be  brought  in  the 
same  cases  in  which  a  writ  of  right  may  now  be  brought  by  law, 
to  recover  lands,  tenements  and  hereditaments,  and  by  any  per- 
son claiming  an  estate  therein,  in  fee  or  for  life,  either  as  heir 
devisee  or  purchaser."  This  section  substitutes  the  action  of 
ejectment  for  a  writ  of  right,  in  cases  where  the  writ  of  right 
was  absolute  and  the  action  of  ejectment  took  its  place.  But 
the  5th  section  of  the  act  relating  to  the  time  of  commencing  ac- 
tions for  real  property  (2  R.  S.  293)  declares  that  no  such  action 
shall  be  maintained  "  unless  it  appear  that  the  plaintiff,  his  an- 
cestor, predecessor  or  grantor  was  seised  or  possessed  of  the 
premises  in  question  within  twenty  years  before  the  commence- 
ment of  the  suit."  It  now  becomes  important  to  see  whether 
the  45th  section  before  cited,  applies  to  the  case  under  consider- 
ation.   For  if  it  does  not,  then  the  limitation  of  the  revised  stat- 
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«tes  is  a  conclusive  bar  to  the  action.  It  is  argued  that  the 
right  of  action  can  not  be  said  to  have  accrued  to  the  present 
plaintiff,  till  the  death  of  Doctor  Fosgate,  which  was  after  the 
year  1880.  The  present  plaintiffs  are  his  children,  and  the 
statute  does  not  read  that  the  action  shall  have  accrued  to  them, 
or  the  right  of  entry  shall  exist  m  their  favor,  but  that  the  pro- 
visions shall  not  apply  "to  cases  where  the  right  of  action  shall 
have  accrued"  or  the  right  "  of  entry  shall  exist"  before  the  time 
when  this  chapter  became  a  law.  The  right  of  action  existed  in 
favor  of  the  ancestor  of  the  plaintiffs  in  1827,  and  was  in  full 
force  when  this  portion  of  the  revised  statutes  became  the  law 
of  the  land.  The  ease  is  left  then  as  if  this  were  an  action  of 
writ  of  right,  commenced  before  the  revised  statutes  took  effect 
as  a  law,  and  therefore  requiring  twenty-five  years  of  adverse 
possession  to  operate  as  a  bar.  (See  McCormick  v.  Barns,  10 
Wend.  104 ;  Cole  v.  Irvine.  6  Hill,  689.)  The  right  of  action 
existed  in  full  force  when  Dr.  Fosgate  died.  At  his  death  the 
estate  descended  to  the  plaintiffs  who  are  his  heirs ;  and  by  the 
common  law  they  could  recover  on  the  seisin  of  their  ancestor. 
The  writ  of  right  being  abolished  by  statute,  the  action  of  eject* 
ment  lies  to  recover  the  premises,  as  a  substitute  for  that  writ. 

II.  The  plaintiffs  seeking  to  recover  as  demandants  in  a  writ 
of  right,  it  is  indispensable  that  they  should  prove  a  seisin  in 
themselves  or  their  ancestors  within  twenty-five  years.  And  this, 
the  defendants'  counsel  argues,  includes  an  actual  possession  by 
taking  the  esplees.  The  esplees  embrace  the  "  products  which 
the  land  yields,  as  the  hay  of  the  meadows,  the  herbage  of  the 
pasture  land,  corn  of  the  arable  land,  rents,  services,  &c."  (2  Joe* 
Law  Diet.  488.)  Therefore  if  the  demandant  show  a  possession 
by  his  servant  or  his  tenant,  he  proves  a  sufficient  possession. 
Now  the  evidence  in  the  case  shows  that  Bela  Fosgate,  the  father 
of  the  plaintiffs,  occupied  the  premises  in  question  with  his  fam- 
ily, under  a  warranty  deed  bearing  date  March  16,  1818,  exe- 
cuted by  John  Suiter,  who  is  admitted  to  be  the  true  source  of 
title.  This  possession  by  Fosgate  was  continued  down  as.  late 
as  1820.  The  defendants  claim  under  a  deed  given  on  a  sale 
under  a  judgment  in  the  case  of  John  O.  Hymn  v.  John  Swttor, 
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docketed  the  16th  day  of  October,  1823.  The  sheriff's  deed 
was  executed  to  Ralph  Merry,  December  31, 1825.  At  what 
time  Merry  entered  does  not  distinctly  appear.  It  is  probable 
however  that  he  entered  soon  after  the  date  of  his  deed.  In  the 
absence  of  evidence  it  would  not  be  inferred  that  he  entered  in  a 
hostile  character  before  that  time.  By  the  8th  section  of  the 
act  before  referred  to,  (2  R.  S.  293,  §  8,)  it  is  enacted  "  that  in 
every  action  for  the  recovery  of  real  estate  or  the  possession 
thereof,  the  person  establishing  a  legal  title  to  the  premises  shall 
be  presumed  to  be  possessed  thereof  within  the  time  required  by 
law.  And  the  occupation  of  the  premises  by  any  other  person 
shall  be  deemed  to  have  been  under  and  in  subordination  to  the 
legal  title,  unless  it  appear  that  such  premises  have  been  held 
and  possessed  adversely  to  such  legal  title  for  twenty  years  be- 
fore the  commencement  of  the  suit."  Now,  notwithstanding  this 
provision  may  be  subject  to  the  exception  contained  in  the  45th 
section,  yet  this  is  an  enactment  expressing  the  result  of  the 
decisions  at  common  law.  (See  3  it  S.  699,  note,  and  cases 
cited  by  the  revisers.)  If  then  these  premises  were  in  the  posses* 
sion  of  any  third  person  before  Merry  entered,  (of  which  there 
is  no  evidence)  such  third  person  will  be  presumed  to  have  been 
in  possession  under  the  title  of  Bela  Fosgate. 

Again ;  Bela  Fosgate  was  seised  and  actually  possessed  of 
the  premises  till  1820.  Does  his  seisin  cease  when  he  moves 
off  and  leaves  the  premises  vacant?  or  does  it  continue  until  he 
is  disseised  ?  This  question  is  answered  by  the  case  of  The 
Proprietors  of  the  Kennebec  Purchase  v.  John  Springer,  (4 
Mass.  Rep.  416.)  In  that  case  the  demandants  proved  title 
and  possession  of  the  premises  in  1769 ;  and  that  one  James 
Springer  entered  on  the  lot  in  1775,  and  fenced  a  small  part  of 
the  lot  and  took  actual  possession  of  the  part  so  fenced  off.  In 
1792,  he  conveyed  the  premises  to  the  tenant  by  a  quit-claim 
deed.  Chief  Justice  Parsons  says,  "  The  law  on  this  subject  is 
very  well  settled.  When  a  man  is  once  seised  of  land,  his  seisin 
is  presumed  to  continue  till  a  disseisin  is  proved.  The  demand- 
ant proved  a  title  and  seisin  in  1769.  This  seisin  must  be  pre- , 
sumed  to  continue  till  they  were  disseised."    In  this  case  it  was 
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fold  that  the  tenant  gained  no  right  to  the  land,  any  farther 
than  the  actual  possession  extended.  So  in  this  case  Bela  Fos- 
gate  had  title  and  seisin  in  these  premises  in  1820,  and  that  sei- 
sin continued  till  he  was  disseised  ;  which  did  not  occur  (so  far 
as  the  evidence  shows)  till  Merry  took  possession  under  his  deed. 
That  was  an  adverse  possession,  under  a  claim  of  right.  But 
while  the  premises  remained  vacant,  or  were  occupied  by  the 
tenant  of  Fosgate,  his  seisin  continued. 

III.  There  must  be  a  new  trial,  however,  on  the  ground  that 
improper  evidence  was  admitted  on  the  trial.  There  is  no 
authority  for  the  admission  of  a  newspaper  printed  at  Auburn, 
New- York,  (where  the  plaintiffs  reside,)  on  evidence  of  the 
death  of  Walter  Fosgate  in  Texas.  There  should  have  been 
legitimate  evidence  of  this  man's  death,  and  that  he  died  without 
issue.  There  was  no  difficulty  in  proving  both  the  facts,  if  they 
were  true,  by  executing  a  commission  and  examining  the  widow 
of  Walter  Fosgate. 

IV.  It  appeared  on  the  trial  that  the  individual  defendants 
were  in  possession  of  separate  rooms  in  a  dwelling  house  on  the 
premises,  and  of  separate  parcels  of  land,  as  tenants  of  the  com- 
pany ;  and  that  the  company  were  in  possession  of  only  that 
part  of  the  lands  over  which  their  canal  flowed.  After  the  evi- 
dence was  closed  the  counsel  for  the  defendants  insisted  that  the 
plaintiffs  should  elect  against  which  of  the  defendants  they  would 
proceed,  and  that  a  verdict  be  rendered  in  favor  of  the  other  de- 
fendants. This  proposition  was  overruled,  and  a  general  verdict 
taken  against  all.  This  was  in  violation  of  the  enactment,  (2  R. 
&  307, §  29,)  that  where  "the  action  is  against  several  defend- 
ants, if  it  appear  on  the  trial  that  any  of  them  occupy  distinct 
parts  in  severalty  or  jointly,  and  that  other  defendants  possess 
other  parcels  in  severalty,  the  plaintiff  shall  elect  at  the  trial 
against  which  he  will  proceed,  and  a  verdict  shall  be  rendered  in 
favor  of  the  defendants  against  whom  the  plaintiff  does  not  pro- 
ceed." This  provision  was  intended  to  prevent  the  uniting  of  a 
number  of  separate  suits  in  one.  When  the  occupation  is  joint, 
then  the  verdict  is  general.  But  when  the  possession  is  several, 
each  relying  on  a  separate  title  and  a  separate  defense,  it  would 
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be  just  as  proper  to  allow  a  party  to  sue  half  a  doaen  defendant* 
on  as  many  promissory  notes,  as  to  allow  him  to  recover  against 
half  a  dosen  tenants  of  as  many  pieces  of  land.  Again ;  the  recov- 
ery must  be  against  one,  of  the  piece  of  land  of  which  he  is  pos- 
sessed, and  against  another,  for  the  piece  of  land  he  is  possessed 
of,  and  so  on.  The  practice  adopted  by  the  justice,  on  the  trial, 
would  lead  to  trying  several  matters  in  one  suit  which  naturally 
belong  to  separate  suits.  (2  John.  438.)  There  is  no  necessity 
for  interpreting  the  98th  section  of  the  code  of  1848,  or  the  118th 
section  of  the  code  of  1849,  so  as  to  reach  this  case.(a) 

In  the  controversy  with  the  hydraulic  company,  as  to  the 
land  on  which  their  canal  passes  (and  that  is  all  of  which  they 
are  possessed,)  the  other  defendants  are  not  interested.  Again ; 
as  to  all  the  tenants,  they  may  say  that  they  are  not  tenants 
of  the  freehold.  (14  Petersdorf,  313,  note.)  There  is  no  repeal 
of  the  provision  of  the  revised  statutes,  unless  by  implication ; 
and  the  implication  must  be  very  strong  to  alter  the  practice  so 
as  to  enable  a  party  to  try  half  a  dozen  actions  of  ejectment  in 
one  suit.  The  rules  of  pleading  in  the  code  have  not  been  ad- 
verted to  as  affecting  this  question,  and  I  have  not  examined 
whether  the  facts  should  have  been  set  up  in  the  answer  or  not. 

There  must  be  a  new  trial 

,  New  trial  granted. 

(a)  These  10011008  are  as  follows :  "  Any  person  may  be  made  a  party  de- 
fendant, who  has  an  interest  in  the  controversy,  adverse  to  the  plaintiff!" 
{Code  of  1848,  $  98.)  "  Any  person  may  be  made  a  defendant  who  has  or 
claims  an  interest  in  the  controversy,  adverse  to  the  plaintiff,  or  who  is  a 
necessary  party  to  a  complete  determination  or  settlement  of  the  question  in- 
volved therein."    {Code  of  1849,$  118.) 
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Hall  and  wife  vs.  Babtlett. 

A  mortgage  la  a  chow  in  action.  The  statute  prohibiting  attorneys,  dtc.  from 
buying  choses  in  action  with  the  intent  or  for  the  purpose  of  bringing  suits 
thereon,  extends  to  suits  in  equity. 

But  a  proceeding  to  foreclose  a  mortgage  by  advertisement,  is  not  a  suit  in 
any  court,  within  the  meaning  of  that  statute. 

The  mere  purchase  of  a  chose  in  action,  by  an  attorney,  is  not  of  itself  suftefent 
evidence  of  the  intent  mentioned  in  the  statute.  The  illegal  intent  and 
purpose  must  be  proved. 

As  a  general  rule,  bare  intention,  without  an  illegal  act,  is  not  punishable. 
Per  Hand,  J. 

A  demurrer  admits  the  facts  that  are  relevant  and  well  pleaded,  bat  not  con- 
clusions of  law. 

This  cause  came  on  for  argument  upon  a  demurrer  to  the 
complaint,  and  at  the  same  time  the  defendant  moved  to  dissolve 
an  injunction.  The  injunction  was  granted  by  a  county  judge, 
ex  parte,  upon  the  complaint  and  affidavits.  The  motion  to  dis- 
solve was  made  upon  the  pleadings  and  upon  affidavits  on  the 
part  of  the  defendant 

The  complaint  stated  that  on  the  13th  day  of  June,  1839, 
Hill,  the  plaintiff,  executed  a  bond  and  mortgage  to  one  Stephen 
Smith,  and  on  the  8th  of  March,  1849,  Hill  and  wife  executed 
another  bond,  with  a  mortgage  upon  the  same  parcel,  to  William 
Smith.  That  a  short  time  previous  to  the  26th  of  April,  1850, 
these  bonds  and  mortgages  were  assigned  to  the  defendant,  who 
was  an  attorney  and  counselor  of  this  court ;  and  that  the  de- 
fendant immediately  commenced  the  foreclosure  thereof  by  ad- 
vertisement, and  served  a  copy  of  the  notice  on  the  plaintiff  and 
his  wife.  It  further  alledged,  that  the  bonds  and  mortgages 
were  bought  by  the  defendant,  with  intent  and  for  the  purpose 
of  bringing  a  suit  thereon,  contrary  to  the  statute ;  and  the 
plaintiff  and  another  person  made  affidavits  in  support  of  the 
complaint,  which  were  attached  thereto ;  and  also,  new  affidavits 
to  the  same  point,  to  oppose  the  motion.    The  defendant  swore 
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that  he  received  an  assignment  of  the  bonds  and  mortgages  in 
payment  of  a  pre-existing  debt  of  $192,  for  money  lent,  and  that 
he  was  to  refund  the  balance  after  paying  his  debt ;  that  the 
assignment  was  made  to  him  on  the  25th  of  April,  1850,  and 
that  he  had  began  to  foreclose  them  upon  the  express  order  of 
Smith,  and  denied  the  purchase  with  intent,  dec.  His  affidavit 
was  corroborated  by  the  affidavit  of  William  Smith.  The  defend- 
ant demurred  to  the  complaint,  specifying  as  causes,  the  misjoin- 
der of  the  plaintiff's  wife,  which  was  not  pressed  upon  the  argu- 
ment; that  the  complaint  did  not  state  a  case  which  gave  the 
court  power  to  grant  the  relief  asked ;  that  the  purchase  of  a 
bond  and  mortgage  for  the  purpose  of  foreclosing  by  advertise- 
ment and  sale  was  not  within  the  statute,  and  that  the  statute  was 
no  impediment  to  the  foreclosure. 

C.  S.  Lester ',  for  the  motion  and  in  support  of  the  demurrer, 
Contended  that  a  mere  mortgage  is  not  a  chose  in  action.  That 
no  action  would  lie  upon  a  mortgage.  That  the  bonds  and  mort- 
gages were  received  in  payment  of  a  debt.  That  a  foreclosure 
by  statute  is  not  an  action,  and  so  there  was  no  evidence  of  an 
intent  to  sue ;  and  this  is  a  penal  statute.  That  if  the  transfer 
was  illegal,  no  title  passed  by  the  assignment,  and  the  proceed- 
ings of  the  defendant  to  foreclose  could  do  no  harm  to  the  plain- 
tiff. That  the  statutes  only  apply  to  suits  at  law,  and  the  only 
penalty  in  civil  proceedings,  is  by  nonsuit.  And  lastly,  that  the 
whole  equity  of  the  bill  was  denied.  He  cited  Hall  v.  Gird,  (7 
Hill,  588;)  Jackson  v.  Dominick,  (14  John.  443;)  2  Black. 
Com.  897;  2  Kent,  851. 

A.  Meeker,  contra.  He  cited  Baldwin  v.  Latum,  (2  Barb. 
Ch.  R.  806;)  A(«m  v.  Fairchild,  (5  Barb.  S.  C.  R.  108;) 
Peoples.  Walbridge,  (3  Wend.  129.) 

Hand,  J.  The  statute  upon  which  the  plaintiff  relies  reads 
as  follows :  "  No  attorney,  counselor,  or  solicitor  shall  directly, 
or  indirectly,  buy  or  be  in  any  manner  interested  in  buying  any 
bond,  bill,  promissory  note,  bill  of  exchange,  book  debt,  or  other 
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thing  ill  lotion,  with  the  intent  or  for  the  purpose  of  Imaging 
any  suit  thereon."    (2  R.  8.  288,  i  71.) 

It  is  said  that  a  mortgage  is  not  a  cAese  in  action.  It  cannot 
be  denied  that  a  bojtfd  is  within  the  statute,  for  it  is  specified, 
and  beside  is  a  chose  in  action.  And  it  seems  hyperaritioism  t* 
say  that  a  mortgage  which  is  merely  a  security  for  the  bond, 
and  would  pass  as  an  incident  to  it  upon  the  assignment  of  the 
latter,  is  not  a  chose  in  action.  ( Waring  v.  Smyth,  2  Bark 
Ch  R.  119)  It  is  true  chases  in  action  are.  said  to  be  things 
wherein  a  man  is  not  possessed,  but  is  put  to  his  action  for  the  re- 
covery of  them.  (I  ZMl.  Ab.j&78.)  And  a  chose  has  been  defined 
to  mean  the  legal  interest  possessed  by  a  party  in  a  contract  or 
right,  which,  in  case  of  opposition  can  not  be  reduced  into  bene- 
ficial enjoyment  without  an  action  or  suit  (5  PeterseL  Ak  404 ; 
And  see  11  Paige,  183 ;  4  Demo,  80.)  But  it  is  not  confined 
to  claims  to  personalty.  A  condition  and  power  of  re-entry  into 
land  upon  a  feoffment,  gift  or  grant,  before  the  performance  of 
the  condition,  is  of  the  nature  of  a  chose  in  action.  ( Tom.  Die. 
"  Chose?)  Though  the  sale  of  a  mere  right  or  claim  to  tie  realty 
is  prohibited  by  another  statute*  Formerly  a  mortgage  was 
treated  as  an  estate,  defeasible  upon  a  condition  subsequent, 
(Butch  v.  Wright,  1  T.  R.  65,)  and  the  case  of  Post  v.  ArnoU, 
(2  Denio,  844,)  has  restored  to  it  some  of  its  former  qualities, 
after  the  law  day.  Still  in  this  state  it  seems,  it  is  now  a  liepi 
upon,  and  not  a  title  to,  or  in,  land ;  a  mere  security  for  debt, 
the  bond  being  the  debt,  or  evidenoe  of  it.  (4  Kent,  161. 
Gardner  v.  Hearty  3  Denio,  282.  Bush  v.  Davison,  16 
Wend.  656.)  The  two  instruments  in  some  respects  may  be 
considered  as  one,  and  the  sale  of  the  land  by  the  foreclosure  of 
the  mortgage,  consequently,  is  one  mode  of  enforcing  the  pay- 
ment of  the  bond.  I  think  the  objection,  that  this  k  not  a  chose 
in  action,  clearly  is  not  good. 

But  is  there  anything  alledged  in  the  complaint  evincing  an 
intent  to  sue?  In  Gird  v.  Hail,  Beardsley,  J.  thought  this 
statute  did  not  extend  to  cases  in  chancery.  (7  BRU,  588.) 
Chancellor  Walworth,  however,  thought  differently  in  Baldwin 
v.  LatsonJ(2Barb.  Ch  A  806.)    The  point  did  not  really  aripe 
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in  either  ease,  and  what  -was  said  was  obiter.  With  all  defer- 
ence, I  think  cases  in  equity  are  included.  The  prohibition  is 
against  haying  "with  the  intent  and  for  the  purpose  of*  bringing 
any  suit  thereon."  The  subsequent  provisions  enabling  the  de- 
fendant to  examine  the  party  in  actions  of  debt,  covenant,  and 
assumpsit,  did  not  Apply  to  proceeding  in  equity ;  but  the  pro- 
hibition is  general,  and  neither  the  spirit  nor  the  letter  of  the 
statute  limits  its  operation  to  any  particular  court.  "  If  a  right," 
says  Chief  Justice  Marshall,  u  is  litigated  between  parties  in  a 
court  of  justice,  the  proceedings  by  which  the  decision  of  the 
court  is  sought,  is  a  suit."  (  Weston  v.  The  City  of  Charles-' 
Ion,  2  Pet.  R.  464.)  Suit  and  action  are  often  synonymous; 
though  an  action  may  be  considered  a  form  of  a  suit ;  and  the 
latter  is  often  applied  to  proceedings  in  equity,  and  actions  to 
those  at  law,  up  to  judgment.  "  Suit"  is  a  comprehensive  term ; 
and  there  is  no  reason  why  the  statute  should  not  exend  to  the 
like  evil  of  buying  chases  in  action  to  sue  in  chancery,  as  at 
law. 

But  a  proceeding  to  foreclose  a  mortgage  by  advertisment  is 
not  a  suit.  The  attorney  gets  costs,  and  the  evil  may  be  as 
great,  but  this  is  a  penal  statute,  and  it  can  not  be  extended  be- 
yond its  natural  meaning.  Such  a  proceeding  is  merely  the  act 
of  the  mortgagee,  executing  the  power  of  sale  given  to  him  by 
the  mortgagor.  [Jackson  v.  Dominick,  14  John.  443.)  In  no 
sense  is  it  a  suit  in  any  court,  and  all  the  definitions  of  that  word 
require  it  to  be  a  proceeding  in  some  court.  (And  see  Code,  ii 
1,  2,  8.)  A  sale  by  foreclosure  is  entirely  ex  parte,  and  if  unau- 
thorised or  illegal,  the  objection  can  be  taken  whenever  the  pro- 
ceedings are  properly  brought  in  question.  (14  John.  448.  And 
see  5flttt,272;  11  P«tg>*,627;  8  Id.  221  ;4  JUL  58,526 ; 5  John? 
CA.85.)  Even  in  ejectment  by  Barttett,  if  there  should  be  evidence 
of  an  illegal  purpose  or  intent  within  the  statute,  I  think  it  may 
be  objected  that  the  power  to  sell  never  vested  in  him  by  the 
assignment.  Whether  this  would  be  so  if  a  third  person  bid  off 
the  premises,  it  is  not  necessary  now  to  decide.  (Jackson  v. 
Henry,  10  John.  185.  Cameron  v.  Irvvn,  5  Hill,  272.)  In 
Mann  v.  Fairchild,  I  held  that  the  avowal  of  such  intent  and 
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purpose  in  making  the  purchase,  followed  by  a  suit,  were  suffi- 
cient evidence.  (5  Barb.  &  C.  it.  108.)  (It  is  proper  to  Bay, 
that  the  reference  there  made  to  the  "former  statute"  was  to 
that  of  1813,  (1  ML  L.  417,  i  7,)  and  not  to  tint  of  1818.)  But 
here  there  is  no  *uit,  and  the  mere  purchase  of  a  chose  in  action 
is  not,  per  se,  within  the  statute.  (Bristol  v.  Dawn,  12  Wend. 
144.)  Under  the  act  of  1818,  by  the  act  of  buying,  the  dime 
was  complete.  (People  v.  Walbridge,  6  Cowen,  507 ;  S.  C. 
8  Wend.  120.)  The  statute  of  1807,  (re-enacted  in  1818,)  in 
terms  required  the  commencement  of  a  suit.  Our  present  stat- 
ute is  not  in  the  same  language,  but  it  must  have  been  intended 
to  change  the  law  of  1818,  and  the  illegal  intent  and  purpose 
must  be  proved.  I  do  not  say  this  can  not  be  done  by  the  dec- 
larations and  admissions  of  the  party,  as  well  as  by  his  acts. 
The  statute  now  does  not  expressly  require  the  actual  commence- 
ment of  a  suit.  But  I  think  the  purchase  itself,  is  not  alone 
sufficient  evidence  of  the  intent.  That  would  be  presuming  that 
a  suit  would  be  necessary,  as  well  as  a  criminal  intent  to  bring 
it.  The  same  act  that  avoids  the  assignment,  is  a  crime,  of 
which  intent  to  pue  is  a  component  and  material  part,  and  can 
not  be  presumed  without  any  proof.  As  a  general  rule,  bare 
intention  without  an  illegal  act  is  not  punishable  in  this  coun- 
try ;  and  here  it  is  only  so  as  connected  with  the  purchase,  to 
which  it  gives  a  criminal  character.  In  this  case,  it  is  averred 
that  the  bond  and  mortgage  were  bought  in  violation  of  this  stat- 
ute. But  that  allegation  is  a  mere  conclusion  of  law,  and  the 
only  fact  stated  is,  that  the  defendant  is  foreclosing  by  adver- 
tisement. A  demurrer  admits  the  facts  that  are  relevant  and  I 
well  pleaded,  but  not  conclusions  of  law.  (Ford  v.  Peering,  1  | 
'  Yes.  jun.  78.  Story's  PI.  452,  and  cases  there  cited.)  The 
facts  alledged,  as  we  have  seen,  are  not  sufficient  evidence  of  the 
intent,  to  bring  the  case  within  the  statute.  This  view  of  the 
case  renders  it  unnecessary  to  inquire  as  to  the  effect  of  the 
Code.    (§§2,69,803.) 

Notwitstanding  the  assignment  in  a  proper  case  would  be  void, 
I  think  the  offending  party  may  be  restrained.  This  might  be 
advisable  rather  than  for  the  other  party  to  run  the  rialr  of  liti- 
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gating,  perduuuoe,  with  tasa  fids  purchaser*.     (Feekfe  v. 
Brownell,  8  Pa^e,  212.) 

The  defendant,  on  the  motion,  makes  out  pretty  satisfactorily 
that  he  received  the  bonds  and  mortgages  in  security  for  an  an- 
tecedent debt.  But  it  is  not  necessary  to  look  farther  than  the 
pleadings  in  this  case.  The  injunction  must  be  dissolved  and 
there  must  be  judgment  for  the  defendant,  with  costs. 

Judgment  for  defendant 


Albany  General  Term,  September,  1860.    Watson,  Parker 
and  Wright,  Justices. 

Van  Rensselaer  vs.  Snyder. 

By  a  perpetual  lease  in  fee,  executed  in  1794,  reserving  an  annual  rent,  the 
lessee  covenanted  to  pay  the  rent  on  the  1st  day  of  January  of  every  year, 
and  it  was  provided  that  if  such  rent  remained  unpaid  for  the  space  of  28 
days,  the  lessor  might  prosecute  to  recover  the  same,  or  might  collect  It  by 
distress  and  sale;  and  that  if  no  sufficient  distress  amid  he  found  on  the  prem- 
ises, to  satisfy  such  rent  due  and  in  amor,  or  if  either  of  ike  covenants  therein 
before  contained,  tyc.  should  not  be  performed,  fulfilled  and  kept,  or  should  be 
broken,  then  it  should  be  lawful  for  the  lessor  to  re-enter,  eYc  Held  that 
the  lease  did  not  make  a  proceeding  by  distress  a  condition  precedent  to 
the  right  of  re-entry,  and  that  there  was  neither  an  implied  nor  an  express 
agreement  between  the  parties  that  the  landlord  should  not  re-enter  if  a, 
sufficient  distress  could  be  found  upon  the  demised  premises. 

Held  also,  that  under  the  stipulation  in  the  lease,  allowing  the  landlord  to  re- 
enter if  any  covenant  was  broken,  he  had  a  right  at  common  law  to  proceed, 
without  regard  to  the  question  of  a  sufficiency  of  distress.  And  that  under 
that  provision  it  was  competent  for  the  legislature  to  alter  the  common  law 
proceeding,  or  to  prescribe  an  additional  mode  of  re-entry. 

Bdd  further,  that  there  was  nothing  in  the  third  section  of  the  act  of  May  18, 
1846,  to  abolish  distress  for  rent,  dec.  changing  in  any  respect  the  contract 
contained  in  the  lease.  That  the  effect  of  that  section  was,  instead  of 
changing  the  proceeding  at  common  law,  to  give  a  new  remedy,  as  a  com- 
pensation for  the  abolishing  of  distress  for  rent  by  the  first  section  of 
the  set 
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1  of  the  rerfaed  atatates  en  tlie  aubject  of  ejectment  ft*  afoot 
payment  of  rAt,  are  not  repealed  by  the  act  of  May  18, 1846.  A  landlord 
may  still  re-enter,  when  there  is  not  enough  personal  property  on  the  de- 
mised premises  to  satisfy  the  rent. 

lie  may  also,  it  seems,  still  re-enter  at  common  law,  or  he  may  proceed  under 
the  third  section  of  the  act  of  May,  1846. 

Zhe  repeal  of  a  statute,  by  implication,  is  not  nvored ;  but  courts  are  bound 
to  uphold  the  prior  law,  if  the  two  acts  may  well  subsist  together. 

The  rule  of  construction  is  that  the  earliest  act  remains  in  force,  unless  the 
two  acts  are  inconsistent  with,  and  repugnant  to,  each  other. 

The  service  upon  the  tenant,  of  the  notice  required  by  the  act  of  May  18, 
1846,  is  the  only  pro-requisite  to  the  right  of  re-entry  under  the  statute. 
Such  notice  was  not  intended  to  be  in  addition  to  the  formalities  of  the 
common  law  proceeding. 

This  was  an  action  of  ejectment  for  the  non-payment  of  rent, 
brought  to  recover  about  eighty  acres  of  lot  No.  138,  in  the  town 
of  Rensselaerville,  in  the  manor  of  Renssekarwyck.  The  cause 
was  tried  at  the  Albany  circuit  in  February,  1849,  before  Par- 
ker, justice.  It  appeared  on  the  trial  that  the  whole  of  lot  No. 
133  was  leased  to  one  Benjamin  B.  Decker,  by  the  late  Stephen 
Van  Rensselaer,  on  the  18th  of  December,  1794,  by  a  perpetual 
lease  in  fee,  by  which  was  reserved,  among  other  things,  an 
annual  rent  of  22i  bushels  of  wheat  and  four  fat  fowls,  and  one 
day's  service  with  carriage  and  horses.  Said  rent  was  payable 
on  the  first  of  January  of  every  year,  at  the  mansion  house  of 
the  lessor,  unless  a  special  direction  should  be  given  for  its  pay- 
ment at  some  other  place  not  more  than  a  mile  distant  from  said 
mansion  house.  The  right  to  distrain  for  rent  which  had  re- 
mained unpaid  28  days  was  reserved  by  the  lease,  which  con- 
tained also  the  following  condition:  "And  provided  further, 
and  these  presents,  and  every  thing  herein  contained,  are  upon 
this  express  condition,  that  if  it  should  at  any  time  happen  that 
no  sufficient  distress  can  be  found  upon  the  premises,  to  satisfy 
such  rent  due  and  in  are-ear  as  aforesaid,  or  if  either  of  the  cov- 
enants and  conditions  herein  before  contained,  on  the  part  of  the 
said  party  of  the  second  part,  his  heirs  and  assigns,  to  be  per- 
formed, fulfilled  and  kept,  shall  be  broken,  that  then  and  in 
each  and  every  such  case,  from  thenceforth  and  at  all  times 
thereafter  it  shall  and  may  be  lawful  to  and  for  th$  said  Stephen 
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Van  Rensselaer,  his  heirs  and  assigns,  or  any  of  them,  into  the 
whole  of  the  said*  hereby  granted  premises,  and  into  any  and 
every  part  thereof,  to  re-enter,  and  the  same  as  his  and  their 
forever  estate  to  have  again,  repossess  and  enjoy,  and  the  said 
party  of  the  second  part,  his  heirs  and  assigns,  thereout  and  from 
thence  utterly  to  expel,  put  out  and  remove,  and  that  from  and 
immediately  upon  such  entry  made,  by  the  said  Stephen  Van 
Rensselaer,  his  heirs  or  assigns,  these  presents,  and  every 'thing 
herein  contained,  shall  cease,  determine  and  become  void  and  of 
no  effect,"  <fcc 

It  was  proved  that  the  plaintiff  had  succeeded  to  the  right  and 
title  of  the  lessor,  and  that  the  defendant  was  in  possession  of  80 
acres  of  the  lot ;  and  that  the  rent  on  the  whole  lot  from  Janu- 
ary, 1840  to  January,  1846,  amounting  to  $183,68,  was  due 
and  unpaid.  The  plajntiff  also  proved  that  a  notice  of  which  the 
following  is  a  copy,  was  duly  served  on  the  defendant  on  the 
17th  of  June,  1846 : 

"To  Peter  B.  Snyder: 

Take  notice  that  I  intend  to  re-enter  on  the  land  situate  in 
the  now  town  of  Rensselaerville  in  the  county  of  Albany,  de- 
mised by  Stephen  Van  Rensselaer,  late  of  the  town  of  Water- 
vliet,  now  deceased,  to  Benjamin  B.  Decker,  and  of  a  part  or  the 
whole  of  which  you  have  possession,  unless  the  arrears  of  rent 
now  due  thereon  shall  be  paid  within  fifteen  days  after  the  ser- 
vice of  this  notice.  Dated  this  eleventh  day  of  June,  1846. 
Witness,  Robert  H.  Murphy.  S.  V.  Rensselaer." 

The  testimony  here  closed ;  and  the  counsel  for  the  defendant 
moved  for  a  nonsuit,  on  the  following  grounds  :  1.  That  the  act 
entitled  "an  act  to  abolish  distress  for  rent  and  for  other  pur- 
poses," passed  May  13, 1846,  so  far  as  relates  to  re-entry,  is  un- 
constitutional and  void.  2.  That  the  notice  served  was  defective, 
in  not  showing  a  demand  of  rent  and  of  the  amount  due.  The 
judge  refused  to  nonsuit,  and  the  jury,  under  the  direction  of  the 
judge,  found  a  verdict  for  the  plaintiff. 

The  defendant  moved  to  set  aside  the  verdict,  and  for  a  new 
trial,  on  a  bill  of  exceptions. 
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C.  M.  Jenkins,  for  the  plaintiff. 
A.  Taber,  for  the  defendant 

By  the  Court,  Parker,  J.  Before  proceeding  to  examine 
the  legal  effect,  on  the  rights  of  these  parties,  of  the  act  entitled 
"an  act  to  abolish  distress  for  rent  and  for  other  purposes," 
passed  May  18,  1846,  it  is  necessary  to  understand  clearly  in 
what  cases  the  plaintiff  might  have  re-entered,  before  that  act 
was  passed. 

By  the  lease  in  question  the  lessee  covenanted  to  pay  the  rent 
on  the  1st  day  of  January  of  every  year,  and  it  was  provided 
that  if  such  rent  remained  unpaid  for  the  space  of  28  days,  the 
lessor  might  prosecute  to  recover  the  same,  or  might  collect  it  by 
distress  and  sale ;  and  the  further  express  condition  was  added 
that  if  no  sufficient  distress  could  be  found  on  the  premises  to 
satisfy  such  rent  due  and  in  or  rear  as  aforesaid,  or  if  either 
of  the  covenants  therein  before  contained,  <J*c  <J*c.  should  not 
be  performed,  fulfilled  and  kept,  or  should  be  broken,  then  and 
in  each  and  every  such  case,  from  thenceforth  and  at  all  times 
thereafter  it  should  be  lawful  for  the  lessor  to  re-enter,  <fcc. 

Under  these  provisions  ejectment  might  be  brought  in  two 
cases,  vis. :  1.  When  the  rent  had  remained  due  28  days  and  no 
sufficient  distress  could  be  found  upon  the  premises ;  and  2.  When 
either  of  the  lessee's  covenants  should  be  broken ;  and  one  of  them 
was  the  payment  of  rent,  when  due.  Under  the  first  provision 
the  proceedings  in  ejectment  were  regulated  by  statute,  (2  R. 
&  597,)  which  enacted  that  whenever  any  half  year's  rent,  or 
more,  should  be  in  arrear  from  any  tenant  to  his  landlord,  and 
no  sufficient  distress  could  be  found  on  the  premises  to  satisfy 
the  rent  due,  if  the  landlord  had  a  subsisting  right  by  law  to 
re-enter  for  the  non-payment  of  such  rent,  he  might  bring  an 
action  of  ejectment  for  the  recovery  of  the  possession  of  the  de- 
mised premises.  In  such  an  action  it  was  not  necessary  to 
prove  any  demand  of  rent ;  the  statute  having  declared  that  the 
service  of  the  declaration  should  stand  instead  of  a  demand  of 
the  rent  in  arrear,  and  of  a  re-entry  on  the  demised  premises. 

Vol.  IX  89 
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This  statute  was  applicable  not  only  to  leases  like  that  now  be- 
fore the  court,  in  which  it  was  expressly  provided  that  the  land- 
lord might  re-enter  if  no  sufficient  distress  conld  be  found  upon 
the  premises,  but  also  to  other  leases  that  did  not  contain  that 
clause,  provided  the  landlord  had  by  such  lease  a  subsisting 
right  to  re-enter  for  the  non-payment  of  rent.  That  is,  the  land- 
lord might  avail  himself  of  the  statute  remedy  in  all  sueh  cases,  if 
in  fact  no  sufficient  'distress  could  be  found  on  the  premises,  though 
nothing  was  said  in  the  lease  about  a  sufficiency  of  distress. 

'  The  second  remedy  above  mentioned  was  by  a  re-entry  at 
common  law.  This  was  a  proceeding  requiring  great  care  and 
nicety.  To  avail  himself  of  it,  it  was  necessary  that  the  land- 
lord, either  in  person  or  by  his  attorney  duly  authorized,  on  the 
same  day  upon  whieh  the  rent  became  due,  at  the  place  where 
the  rent  was  made  payable  by  the  lease,  or  if  no  place  was  men- 
tioned in  the  lease,  then  at  the  most  notorious  place  on  the  de- 
mised premises,  which,  if  there  was  a  dwelling  house,  should  be 
at  the  front  door  thereof,  should  make  demand  of  the  exact 
amount  of  rent  due.  Such  demand  was  required  to  be  made  at 
a  convenient  time  before  sunset,  so  that  the  money  might  be 
counted  before  night.  (Duppa  v.  Mayo,  1  Saund.  Rep.  287, 
n.  16.  lie**  805.  Cro.EUt.ifi9.  Co.  Litt.2SS2.  Plow. 
172.  Chin's  case,  10  Sep.  129,  a.  Tinkler  v.  Prentice,  4 
Taunt.  565.  4  Leon.  180.  Doe  v.  Wandtess,  7  Burn.  $•  E. 
117.  Archb.  Land,  and  Ten.  161.  Van  Rensselaer  v.  Jewett, 
2  Cemst.  Rep.  147.)  This  proceeding  to  re-enter  at  common  law 
had  no  reference  to  the  value  of  the  personal  property  on  the 
premises.  If  the  forfeiture  was  incurred  by  a  failure  to  pay  the 
rent  on  the  day  it  became  due,  the  landlord,  by  strictly  pursuing 
the  common  law  practice,  might  recover  the  possession,  notwith- 
standing there  might  be  a  sufficient  distress  from  which  the  rent 
might  have  been  collected.  These  different  remedies  were  fatty 
recognized  by  the  court  of  appeals  in  Van  Rensselaer  v.  Jfemtt, 
(2  Cemst.  141,)  in  which  an  action  at  common  law  was  brought 
upon  a  lease  like  that  now  bofoie  the  court  (Jackson  v.  CM- 
lins,  11  John.  1.) 
The  txmnael  for  the  defendant  argued  this  cause  upon  die  as- 
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sumption  that  by  the  lease  under  consideration  there  was  an  im- 
plied if  not  an  express  agreement  that  the  landlord  should  not 
re-enter  if  a  sufficient  distress  could  he  found  upon  the  demised 
premises.  The  view  I  have  presented  of  the  legal  rights  of  the 
parties  shows  that  there  is  no  ground  for  such  an  assumption. 
The  lease  did  not  make  a  proceeding  by  distress  a  condition  pre- 
cedent to  re-entry.  It  contained  an  express  agreement  that  the 
landlord  might  re-enter  for  want  of  sufficient  distress,  but  it  also 
went  further,  and  provided  generally  for  a  re-entry  if  any  cove- 
nant was  broken ;  under  which  provision,  as  I  have  shown,  the 
landlord  was  always  at  liberty  to  proceed,  without  regard  to  the 
question  of  a  sufficiency  of  distress.  Under  this  general  and  un- 
limited provision  there  can  be  no  doubt  but  the  form  and  manner 
of  proceeding  are  entirely  within  the  control  of  the  legislature. 

The  act  of  1846,  after  abolishing  distress  for  rent,  and  repeal- 
ing those  sections  of  the  revised  statutes  which  give  to  the  land- 
lord a  preference  for  one  year's  rent,  on  an  execution  levied  in 
favor  of  a  third  person,  declares  as  follows :  (l  §  8.  Whenever  the 
right  of  re-entry  is  reserved  and  given  to  a  grantor  or  lessor,  in 
any  grant  or  lease,  in  default  of  a  sufficiency  of  goods  and  chat- 
tels whereon  to  distrain  for  the  satisfaction  of  any  rent  due,  such 
re-entry  may  be  made  at  any  time  after  default  in  the  payment 
of  rfuch  rent,  provided  fifteen  days'previous  notice  of  such  intention 
to  re-enter,  in  writing,  be  given  by  such  grantor  or  lessor,  or  his 
heirs  or  assigns,  to  the  grantee  or  lessee,  his  heirs,  executors,  ad- 
ministrators or  assigns,  notwithstanding  there  may  be  a  sufficiency 
of  goods  and  chattels  on  the  lands  granted  and  demised,  for  the 
satisfaction  thereof.  The  said  notice  may  be  served  personally 
on  such  grantee  or  lessee,  or  by  leaving  it  at  his  dwelling  house 
on  the  premises." 

There  is  nothing  in  this  section  changing  in  any  respect  the 
oontract  contained  in  the  lease.  Under  the  second  clause  in  ques- 
tion, giving  a  general  authority  to  re-enter  for  covenant  broken, 
it  was  clearly  competent  for  the  legislature  to  alter  the  common 
law  proceeding,  or  to  prescribe  an  additional  mode  of  re-entry. 
If  the  act  of  1846  is  to  be  regarded  as  furnishing  a  substitute 
for  the  common  law  re-entry,  it  is  a  change  of  which  the  lessee 
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certainly  has  no  reason  to  complain ;  inasmuch  as  it  requires  the 
actual  service  of  fifteen  days'  notice  in  writing,  instead  of  a  de- 
mand at  the  mansion  house  of  the  lessor,  where  the  rent  was 
payable,  of  which  demand  the  lessee  could  have  no  actual  notice. 
But  I  think  it  is  the  effect  of  the  section  in  question,  instead  of 
changing  the  proceeding  at  common  law,  to  give  a  new  remedy, 
as  a  compensation  for  the  abolishing  of  distress  for  rent  by  the 
first  section :  a  remedy  that  the  landlord  would  prefer  to  the  pro- 
ceeding at  common  law,  as  being  more  simple  and  safe,  and  that 
would  also  be  more  beneficial  to  the  tenant,  by  giving  him  actual 
notice  of  the  step  intended  to  be  taken.  And  so  it  was  held  in 
Williams  v.  Potter,  (2  Barb.  Sup.  C.  R.  816.) 

The  first  clause  of  the  condition  in  the  lease  is  not  affected  by 
the  act  of  1846.  The  provisions  of  the  revised  statutes  on  the 
subject  of  ejectment,  for  non-payment  of  rent,  are  not  repealed. 
The  rule  of  construction  is  that  the  earliest  act  remains  in  force, 
unless  the  two  acts  are  inconsistent  with  and  repugnant  to  each 
other.  (Bowen  v.  Lease,  5  Hill,  221.  MeCartee  v.  Orphan 
Asylum  Society,  9  Owen,  487,  506.  Williams  v.  Potter,  2 
Barb.  S.  C.  R.  320.)  A  repeal  by  implication  is  not  favored ; 
but  courts  are  bound  to  uphold  the  prior  law,  if  the  two  acts  may 
well  subsist  together.  (Foster's  ease,  11  Co.  68.  Woston's 
(jase,  Dyer,  847.  10  Mod.  Rep.  118.  Dwarris,  678,  676,'ft.) 
The  landlord  may  still  re-enter,  when  there  is  not  enough  per- 
sonal property  on  the  demised  premises  to  satisfy  the  rent. 
( Williams  v.  Potter,  2  Barb.  S.  C.  R.  316.)  He  may  also,  I 
think,  still  re-enter  at  common  law,  or  he  may  proceed  under  the 
third  section  of  the  act  of  1846. 

The  act  of  1846  is  made  applicable  to  but  a  part  of  those 
leases,  on  which  the  landlord  may  re-enter  under  the  revised 
statutes,  for  the  non-payment  of  rent.  It  applies  only  to  those 
in  which  the  right  of  re-entry  "  in  default  of  a  sufficiency  of  goods 
and  chattels  whereon  to  distrain,  for  the  satisfaction  of  any  rent 
due,  is  reserved  in  the  lease."  The  proceedings  under  the 
revised  statutes  were  applicable  to  all  leases,  where  a  right  of 
re-entry  was  reserved  for  non-payment  of  rent  due,  if  in  fact  no 
sufficient  distress  could  be  found  on  the  premises.    In  a  large 
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class  of  leases  nothing  is  said  in  the  lease  about  a  sufficiency  of 
distress.  They  are  therefore  left,  subject  only  to  the  two  rem- 
edies previously  existing,  viz. :  that  under  the  revised  statute* 
and  the  one  at  common  law.  The  reference  made,  in  the  third 
section  of  the  act  of  1846,  to  leases  reserving  the  right  to  re- 
enter, in  default  of  a  sufficiency  of  goods  and  chattels,  is  merely 
by  way  of  description,  to  show  to  what  class  of  leases  the  new 
remedy  is  made  applicable.  If  the  act  of  1846  had  been  in 
terms  made  applicable  to  all  cases  in  which  the  right  of  re-entry 
for  non-payment  of  rent  was  reserved,  like  the  action  given  by 
the  revised  statutes,  it  would  never,  for  one  moment,  have  been 
supposed  that  it  interfered  with  or  varied  the  contract  between 
the  parties. 

It  was  also  contended  on  the  argument,  by  the  defendant'* 
counsel,  that  the  service  of  notice  required  by  the  act  of  1846, 
was  intended  to  be  in  addition  to  the  formalities  of  the  common 
law  proceeding.  I  think  the  language  of  the  act  will  not  admit 
of  such  a  construction.  It  is  that  "such  re-entry  may  be  made 
at  any  time  after  default  in  the  payment  of  such  rent,  provided 
fifteen  days'  previous  notice,"  &c.  be  given.  This  plainly  make* 
the  service  of  notice  the  only  pre-requisite  to  re-entry. 

I  think  a  new  trial  should  be  denied. 

New  trial  denied. 


Same  Term.    Before  the  same  Justices. 

Fowler  vs.  Hollenbeck  and  Pillow. 

Indentures  of  apprenticeship  are  not  rendered  invalid  by  omitting  to  specify 
the  profession,  trade,  or  employment  in  which  the  apprentice  is  to  be  in- 
structed* 

It  is  sufficient  if  the  minor  covenants  to  be  under  the  care  and  in  the  employ- 
ment of  the  master,  and  the  master  covenants  that,  in  addition  to  support- 
ing! clothing  and  educating  the  minor,  he  will  teach  him,  or  cause  him  to 
be  taught,  such  manual  occupation  or  branch  of  business  as  shall  be  found 
best  adapted,  or  most  suitabto  to  his  goams  and  capacity. 
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Indenture  of  sjEpjenticewhlp  which  are.  not  conftnaahls  to  sta&te  m  velda* 
ble  only  by  the  apprentice,  and  can  not  be  avoided  by  any  other  person  or 
party. 

Where  a  lather  Is  a  party  to  indentures  of  apprenticeship,  and  conveys  to  the 
master  his  right  to  the  custody  and  services  of  The  apprentfee,  and  cove. 
nants  not  to  take  or  entice  him  away,  such  covenant  is  obligatory  npea  hhn, 
both  at  common  law  and  by  statute,  and  he  can  not  be  protected  in  violat- 
ing it 

It  Is  no  objection  to  Indentures  that  the  binding  is  to  the  master  as  trustee  of 
a  religious  society  er  sect.  The  additional  words  are  merely  dmc/rifto  per- 
»ks;  and  it  will  be  held  a  binding  te  the  saaster  individually  and  petw 
tonally. 

Thm  wag  t>na«ti<mfortFeepaafl(mtheoa«efoptBJdngo«t<>ftb« 
possession  of  ike  plaintiff  three  boys,  vis. :  William  H.  Pillow,  jun., 
Edward  B.  Pillow,  and  John  D.  Pillow,  whom  the  plaintiff  claimed 
under  indentures  of  apprenticeship.  The  cause  was  tried  at  the 
Columbia  circuit,  in  Deoember,  1848,  before  Justice  Harris.  The 
indentures  of  William  H.  Pillow,  jun.  were  made  between  Edward 
Fowler,  trustee  of  the  United  Society,  called  Shakers,  of  New- 
Lebanon,  in  the  county  of  Columbia,  and  state  of  New* York,  of 
the  first  part,  and  William  H.  Pillow  late  of  the  city  of  New- 
York,  of  the  second  part,  and  William  H.  Pillow  jun.,  a  minor,  son 
of  the  said  William  H.  Pillow,  and  were  signed  and  sealed  by 
all  three  persons  last  named.  The  indentures  of  the  other  two 
boys  were  similarly  executed. 

The  defendants  separately  pleaded  the  general  issue,  and  the 
defendant  William  H.  Pillow  gave  notice  that  on  the  trial 
he  would  prove  and  give  in  evidence,  in  bar  of  the  plaintiff's 
right  of  action,  that  the  plaintiff  never  was  possessed  of  the  cus- 
tody, or  entitled  to  the  services  of  the  said  William  H.  Pillow, 
jun.  John  D.  Pillow  and  Edward  B.  Pillow,  as  his  lawfully  in- 
dentured apprentices,  and  if  any  indentures  were  executed  to,  or 
held  by  the  plaintiff  the  same  were  illegal  and  void.  That  if  any 
such  indentures  were  executed  to  the  plaintiff,  they  were  executed 
to  him  as  trustee  of  the  Society  of  Shakers,  of  New-Lebanon, 
and  for  their  use  and  benefit,  and  that  the  plaintiff  had  no  per- 
sonal or  individual  right  to,  or  interest  in  the  custody  or  ?er- 
viocs  of  such  apprentices,  under  said  indentures.  That  the  said 
plaintiff  never  had,  or  claimed  to  have  the  care,  ousted?  er  pes- 
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SeSBioh  of  the  said  children,  under  or  by  virtue  of  the  said  inden- 
ture, and  therefore  forfeited  all  right  to  the  same.  That  the 
said  indentures,  if  any  were  executed  to  the  plaintiff,  were  illegal 
and  void,  as  not  containing  any  profession,  trade,  or  employment 
in  which  the  said  supposed  apprentices  were  to  be  instructed  or 
taught.  That  they  were  illegal  and  void,  as  binding  the  sup- 
posed apprentices  to  be  governed  by  the  principles  and  practices 
of  the  Shaker  Society,  and  which  are  immoral,  irreligious,  and 
against  the  well-being  and  security  of  society,  and  the  civil  insti- 
tutions of  our  government ;  and  that  the  said  supposed  inden- 
tures were  also  void  for  want  of  mutuality.  The  defendant  gave 
notice  that  he  would  further  prove  that  the  said  William,  Ed- 
ward, and  John  Pillow,  before  the  supposed  grievances  in  the 
plaintiff's  declaration  mentioned,  by  virtue  of  a  writ  de  hanine 
replegiando,  issued  out  of  the  supreme  court,  tested  on  the  16th 
of  December,  1847,  and  returnable  on  the  first  Monday  of  Janu- 
ary, 1848,  directed  and  delivered  to  the  sheriff  of  the  county  of 
Columbia,  were  duly  committed  by  the  said  sheriff  to  the  safe 
keeping  and  possession  of  the  defendant  Pillow,  upon  sufficient 
bail  taken  by  the  sheriff:  and  while  the  said  children. were  so  in 
the  custody  of  the  sheriff,  by  virtue  of  the  said  writ,  on  the  5th 
day  of  January,  1848.  upon  the  petition  and  application  of  the 
said  plaintiff,  they  were,  by  virtue  of  the  people's  writ  of  habeas 
corpus,  issued  out  of  the  superior  court,  taken  out  of  the  custody 
of  the  sheriff  and  of  the  defendant,  who  then  still  had  the 
care  and  possession  of  them,  for  and  on  behalf  of  the  said  sheriff, 
and  brought  before  the  Hon.  Lewis  H.  Sandford,  one  of  the  jus- 
tices of  that  court.  And  such  proceedings  were  thereupon  had, 
that  by  the  consideration  and  judgment  of  the  said  court,  the 
said  William  H.  Pillow,  jun.  was  permitted  to  go  at  large  and  to 
depart  with  the  plaintiff,  and  the  said  Edward  and  John  Pillow 
were  ordered  and  directed  to  remain  in  the  custody  of  the  de- 
fendant. 

The  defendant,  Hollenbeck.  was  the  sheriff  who  served  the 
writ  de  homine  replegiando. 

On  the  trial  the  plaintiff  proved  the  carrying  away  of  the 
children  by  the  defendants  from  the  Shaker  village  at  New-Leb- 
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anon ;  that  the  children  had  lived  with  the  plaintiff  for  about  a 
year,  when  they  were  taken  away.  On  his  cross-examination, 
the  witness  testified  that  Fowler  had  no  wife,  and  did  not  keep 
house  by  himself;  that  he  had  the  charge  of  the  children,  and 
saw  that  they  were  educated  and  dealt  with  according  to  the 
rules  of  the  Society — and  that  the  children  were  under  his  au- 
thority and  control,  and  not  under  the  control  of  the  Shaker  So- 
ciety. That  Fowler  was  a  trustee  of  the  society.  The  plaintiff 
proved  the  execution  of  the  indentures,  and  offered  to  read  the 
same  in  evidence.  This  was  objected  to  by  the  defendants'  coun- 
sel, and  the  evidence  rejected  by  the  court,  and  the  plaintiff  ex- 
cepted to  the  decision.  The  judge  then  decided  that,  so  far  as 
the  plaintiff  claimed  to  be  entitled  to  the  possession  and  services 
of  the  said  three  children,  under  the  indentures,  as  the  master  of 
said  children,  the  action  could  not  be  sustained,  and  he  should 
direct  the  plaintiff  to  be  nonsuited.  To  which  decision  the  plain- 
tiff's counsel  excepted.  The  plaintiff  then  offered  to  prove  that 
at  the  time  the  children  were  taken  away  by  the  defendants,  the 
plaintiff  claimed  to  hold  them  under  the  said  indentures  as  his 
lawfully  indented  servants  or  apprentices;  which  offer  was 
objected  to  by  the  defendants'  counsel,  and  rejected  by  the  court. 
He  also  offered  to  prove  the  value  of  the  children's  services,  and 
the  expenses  he  had  been  put  to  and  had  incurred  in  retaking 
and  endeavoring  to  retake  and  regain  possession  and  custody  of 
the  said  children ;  both  which  offers  were  objected  to,  and  re- 
jected by  the  court,  and  the  plaintiff's  counsel  excepted. 

The  court  then  directed  a  judgment  of  nonsuit  to  be  entered, 
and  the  plaintiff  excepted ;  and  upon  a  bill  of  exceptions  moved 
for  a  new  trial 

C.  L.  Moncll,  for  the  plaintiff. 

K.  Miller,  for  the  defendants. 

By  the  Court,  Parker,  J.  The  most  important  question  to 
be  decided  in  this  case  is,  whether  the  indentures  of  apprentice- 
ship executed  between  the  plaintiff  of  the  first  part,  and  the  de- 
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fondant  Pillow,  of  the  second  part,  and  each  of  his  sons,  of  the 
third  part,  are  valid. 

It  is  objected  that  the  indentures  are  void  because  they  do 
not  specify  the  profession,  trade,  or  employment  in  which  the 
apprentices  were  to  be  instructed.  The  statute  (2  A  &  215, 
id  ed.  §  1,)  authorizes  an  infant,  with  the  consent  of  certain 
persons,  or  officers,  mentioned  in  the  statute,  u  to  bind  himself, 
or  herself,  in  writing,  to  serve  as  clerk,  apprentice,  or  servant, 
in  any  profession,  trade  or  employment."  In  this  case  the  mi- 
nor bound  himself  "  to  be  under  the  care  and  in  the  employment 
of  the  party  of  the  first  part,"  and  the  plaintiff  covenanted  that, 
in  addition  to  supporting,  clothing  and  educating  the  minor,  he 
would  teach  him  or  cause  him  to  be  taught  such  manual  occupa- 
tion, or  branch  of  business  as  should  be  found  best  adapted,  or 
most  suitable  to  his  genius  and  capacity,  &c.  There  is  nothing 
in  the  statute  requiring  that  the  profession,  trade  or  employ* 
ment  shall  be  specified  in  the  indentures ;  and  I  cannot  think 
that  such  specification  is  necessary  to  their  validity.  On  this 
point  we  are  not  without  authority.  The  case  of  Bowes  v.  TUh 
bits,  (7  Gfreenl.  R.  457,)  was  decided  under  a  statute  that  au- 
thorized the  overseers  of  the  poor  "  to  bind  out  by  deed,  as  ap- 
prentices, to  be  instructed  and  employed  in  any  lawful  art,  trade 
or  mystery,  or  as  servants,  to  be  employed  in  any  lawful  work 
or  labor,"  <fcc.  The  indenture  bound  the  boy  to  do  any  work  in 
which  his  master  might  see  fit  to  employ  him.  It  was  con- 
tended that  the  employment  ought  to  be  specified,  that  the 
court  might  see  whether  it  was  a  lawful  employment.  But 
the  court  held  such  specification  unnecessary,  and  that  the 
expression  used  meant  lawful  work ;  and  the  indenture  was  ad- 
judged valid,  within  the  statute.  In  accordance  with  that  de- 
cision, the  indentures  now  before  us  were  held  sufficient  by  Mr. 
Justice  Sandford  of  the  New- York  superior  court,  when  the  same 
objection  was  raised  before  him.  (People  ex  rel  Pillow  v. 
Fowler,  6  N.  Y.  Legal  Obs.  196.    1  Sandf.  S.  C.  R.  602.) 

The  statute  prescribes  certain  requisites  as  to  the  form  and 
contents  of  the  indentures,  (2  R.  &  215,  216,  H  2,  8,  9, 3d  ed.,) 
and  the  26th  section  declares  that  no  indenture  shall  be  valid, 
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mules*  made  in  the  manner  before  prescribed.  If  it  had  been 
intended  that  an  indenture  should  be  void,  because  the  particu- 
lar employment  was  not  specified,  the  statute  would  have  required 
such  specification.  It  i*  evident  the  statute  does  not  intend  to 
restrict  the  executing  of  indentures  to  a  particular  trade  or  pre* 
feasion.  On  the  contrary,  it  authorised  the  binding  as  "  a  ser- 
vant" in  "any  employment79  It  may  be  that  of  a  teamster,  a 
laborer,  or  a  fisherman,  or  any  other  business  that  can  be  learned 
with  little  or  no  instruction.  The  statute  does  not  require  a  cov- 
enant that  the  master  shell  instruct  the  apprentice  in.  some  trade 
or  profession ;  but  in  this  ease  the  master  did  covenant  to  in- 
struct the  minor  in  such  manual  occupation,  aq  should  be  found 
best  adapted  or  most  suited  to  his  genius  or  capacity.  I  think 
the  indentures  were  valid. 

But  there  is  another  conclusive  answer  to  the  defense  inter- 
posed at  the  trial.  Pillow,  the  father  of  the  apprentices,  was  a 
part/  to  the  deeds.  He  had  conveyed  to  the  plaintiff  his  right 
to  the  custody  and  services  of  the  apprentices,  and  had  cove- 
nanted not  to  take  or  entice  them  away.  Independent  of  the 
statute,  such  a  covenant  was  obligatory  on  the  father,  at  com- 
mon law  \  and  he  can  not  be  protected  in  violating  it.  {Matter 
BfMeDvwle,  8  Mm.  328.  Reeve'*  Dam*  Jta.315,  JV*.  2,  841, 
842.  Ex  parte  Davis,  5  T.  SL  715.  Commmwealtkv*  Court*, 
2  Bart's  R.  402.  Day  v.  Everett,  7  Mass.  R.  145.  Butler 
v.  Hubbard,  5  Pick.  250.  Nickers**  v.  Hmaa*dfn  Mm.  113.) 
The  statute  ale*  expressly  authorise*  every  father  to  dispose  by 
deed,  of  the  custody  of  his  child,  during  his  minority,  or  far  a 
less  time    (2  it  £.  208,  II,  3d  erf.) 

Indentures  of  apprenticeship  which  are  not  conformable  to 
statute  are  voidable  only  by  the  apprentice,,  and  can  not  be 
avoided  by  any  other  person  or  party.  (2  R.  &  218,  426,  Srf 
erf.    Matter  of  McDowle,  Z  Mm.  %2&) 

It  is  no  objection  that  the  binding  was  to  the  pUntm^  tn*~ 
tee,  &e.  The  additional  words  are  merely  descriptm  p&rumm* 
{Hilts  v.  Batmister,  8  Ctoen,  81,)  The  plaintiff  wocld  be  per- 
sonally liable  on  baa  covenants  in  the  indentures  if  heafceuld 
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fail  to  fulfill  on  his  part ;  and  be  alone  has  a  right  to  eompbun 
of  a  violation  on  the  part  of  the  other  parties  to  the  instrument. 

It  is  unnecessary  to  examine  the  other  questions  raised  on  the 
trial. 

I  think  there  should  be  a  new  trial;  eosts  to  abide  the  event. 


Same  Term.     Before  the  same  Justices. 

Like  vs.  Thompson. 

Atot,onthesibj«*tf«ietation,i*  kw,  as  feeing  agate* 

pufctie  policy. 

Such  a  contract  may  be  rescinded  by  either  party,  while  it  is  executory,  but 
not  after  it  has  been  decided. 

An  action  of  trover  win  not  lie,  at  common  law,  to  recover  trom  a  stakeholder 
the  value  of  a  watch  staked  on  the  result  of  an  election,  where  notice  net  ta 
delfoer  the  watch  to  the  winning  patty  was  not  given  to  the  defend***  till 
two  weeks  after  the  election;  though  at  the  time  such  notice  was  given, 
the  watch  still  remained  in  the  hands  of  the  stakeholder. 

This  was  a  writ  of  ^rror  to  the  Rensselaer  eoonty  court* 
like  sued  Thompson  in  trover  before  a  justice  of  the  peace,  t* 
recover  the  value  of  a  watch.  The  defendant  pleaded  the  gen- 
eral issue.  It  appeared  on  the  trial  that  Like  and  one  Ambler 
had  made  a  bet  or  wager  of  watches  on  the  result  of  an  election. 
The  watches  were  deposited  with  Thompson  as  stakeholder. 
About  a  fortnight  after  the  election  Like  gave  notice  to  Thomp- 
son not  to  give  up  the  watch  to  Ambler.  It  did  act  appear  dearly 
from  the  •evidence  whether  the  watch  had  at  that  time  been 
given  up  to  Ambler ;  but  the  watch  was  given  to  Ambler  by  the 
defendant,  and  after  being  demanded,  the  suit  was  brought  She 
plaintiff  recovered,  before  the  justice,  $18,50  and  eosts*  On 
certiorari  the  judgment  was  reversed  by  the  Rensselaer  county 
court 

The  plaintiff  did  not  declare  before  the  justice  under  the  stat- 
ute, and  claimed  only  to  recover  at  common  law. 
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A.  Bingham,  for  the  plaintiff. 
/.  H.  Reynolds,  for  the  defendant. 

By  the  Court,  Parker,  J.  The  plaintiff  does  n^t  seek  to 
recover  under  the  Btatnte  against  betting  and  gaming  (3  R.  &. 
665 ;  2  Id.  352 ;)  but  his  counsel  contends  that,  upon  the  facts 
proved,  he  was  entitled  to  recover  at  common  law.  He  claims 
that  by  the  common  law  a  party  to  a  bet  may  rescind  it  and  re- 
cover  back  the  property,  on  giving  notice  to  the  stakeholder  not 
to  deliver  it  to  the  winner,  at  any  time  before  it  has  been  actu- 
ally delivered.  Such  have  undoubtedly  been  the  English  de- 
cisions. {Cotton  v.  Thurland,  5  T.  R.  405.  Smith  v.  Birk- 
more,  4  Taunt.  474.  Hastleton  v.  Jackson,  8  Bam.  6f  Cress. 
221.)  But  I  understand  it  to  be  now  well  settled,  in  this  state, 
that  a  party  to  a  bet  can  not  recover  back  money  or  property 
deposited  with  a  stakeholder,  unless  he  gives  notice  not  to  pay 
it  over,  before  the  happening  of  the  event  on  which  the  bet  de- 
pends. ( Yates  v.  Fort,  12  John.  1.  Fowler  v.  Van  Surdam, 
1  Denio,  560.  Morgan  v.  Groff,  4  Barb.  Sup.  C.  Rep.  528.) 
Such  a  contract,  being  against  public  policy,  is  void ;  and  while 
it  is  executory,  may  be  rescinded  by  either  party.  But  after 
the  bet  is  lost  or  won,  the  stakeholder  holding  the  property  as 
the  agent  of  the  winning  party,  the  contract  is  partially  at  least 
executed.  Then  the  maxim  potior  est  conditio  defendentis  ap- 
plies, and  the  law  will  not  relieve  against  an  executed  illegal 
oontract. 

In  this  case  no  notice  was  given  to  the  stakeholder  until  a 
fortnight  after  the  election.  If,  therefore,  such  notice  was  given 
before  the  watch  was  delivered  to  Ambler,  which  I  by  no  means 
infer,  from  the  evidence,  it  was  still  too  late  to  rescind  the  con- 
tract. The  plaintiff  had  suffered  the  property  to  remain  un- 
claimed till  the  expiration  of  two  weeks  after  the  bet  had  been 
decided,,  by  the  result  of  the  election.  ' 

The  judgment  of  the  Rensselaer  county  court  must  be  affirm- 
ed, with  costs. 
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Teall  and  others  vs.  Sears  &  Griffith. 

On  the  6th  of  October,  1846,  the  plaintiffs  shipped,  at  Albany,  three  cases  of 
goods  for  Buffalo,  on  a  canal  boat.  A  bill  of  lading  was  made  out  by  the 
plaintiffs,  and  forwarded  by  the  captain  of  the  canal  boat,  with  directions 
to  deliver  the  goods  in  the  bill  as  addressed,  and  collect  the  charges  for 
transporting  on  the  canal.  The  three  cases  were  marked,  on  the  bill,  "  A. 
B.  Case,  Chicago,  by  vessel,  care  of  Bears  &  Griffith,  Buffalo."  The  cases 
were  received  by  Sears  &  Griffith,  (the  defendants,)  at  Buffalo,  on  the  14th 
of  October,  and  they  paid  the  canal  charges,  indorsing  a  receipt  therefor, 
and  a  memorandum  of  the  receipt  of  the  goods,  on  the  bill  of  lading.  The 
defendants  were  at  the  time  engaged  in  the  forwarding  and  commission  bu- 
siness, at  B.  That  was  their  principal  business,  but  they  were  interested  to 
some  extent  in  a  transportation  line,  on  tho  canal,  and  also  in  at  least  one 
vessel  carrying  freight  upon  the  lakes.  On  the  17th  of  October  the  defend* 
ants  shipped  the  goods  on  board  the  schooner  C.  a  transient  vessel,  which 
ran  between  Buffalo  and  Chicago,  in  which  they  had  no  interest  They 
took  the  captain's  receipt,  and  made  a  bill  of  lading  for  the  goods,  agreeing 
with  the  captain  as  to  the  amount  of  freight  he  should  receive.  The  vessel 
was  a  good  one,  and  her  captain  in  good  credit.  In  an  action  against  S.  & 
G.  to  recover  the  value  of  one  of  the  cases  of  goods,  which  was  lost,  and  not 
delivered  at  Chicago, 

Held  1.  That  the  legal  import  of  the  memorandum  was,  not  that  the  goods 
should  be  stored  at  Buffalo,  and  that  the  defendants  should  act  as  agents 
of  the  plaintiffs  in  procuring  a  carrier  of  them  from  Buffalo  to  Chicago;  but 
that  they  were  consigned  to  the  defendants  at  B.,  with  a  request  or  direc- 
tion that  they  should  be  carried,  by  vessel,  from  B.  to  Chicago. 

2.  That  the  defendants,  receiving  the  goods,  with  the  accompanying  memo- 
randum, and  transporting  or  causing  the  same  to  be  transported,  by  vessel, 
to  Chicago,  were  to  be  regarded  as  impliedly  contracting  to  carry ;  and  that 
upon  such  receipt  the  risk  of  a  carrier,  and  not  that  of  a  warehouseman  or 
forwarder,  attached. 

Case,  brought  against  the  defendants  as  common  carriers, 
for  the  loss  of  a  case  of  goods.    The  plea  was  the  general  issue. 

The  cause  was  tried  before  Justice  Parker,  at  the  Albany  cir- 
cuit, in  December,  1848,  and  by  consent  of  parties  a  verdict  for* 
$112  was  taken  for  the  plaintiffs,  subject  to  the  opinion  of  the 
court.  It  appeared  on  the  trial  that,  at  Boston,  in  September 
or  October,  1846,  three  cases  of  goods  marked  "A.  B.  Case! 


j 
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Chicago,"  were  delivered  to  the  plaintiffs.  Two  of  the  cases  only 
arrived  at  Chicago,  their  place  of  destination.  The  other  case  was 
not  delivered.  It  contained  thirty-three  dozen  of  clothes  brushes. 
On  the  6th  of  October,  1846,  the  plaintiffs  shipped  at  Albany 
the  three  cases  of  goods,  for  Buffalo,  on  board  the  canal  boat 
McAllister.  A  shipping  bill,  or  bill  of  lading,  was  made  out  by 
the  plaintiffs  and  forwarded  by  the  captain  of  the  boat,  with 
directions  to  deliver  the  goods  in  the  bill  as  addressed,  and  collect 
the  charges  for  transporting  on  the  canal.  The  three  cases  were 
marked,  on  the  bill,  "  A.  B.  Case,  Chicago,  by  vessel,  care  of 
Sears  &  Griffith,  Buffalo."  The  cases  of  goods  were  received 
by  the  defendants  at  Buffalo,  on  the  14th  October,  and  they  paid 
the  charges  for  transporting  on  the  canal  to  Buffalo,  indorsing 
a  receipt  therefor,  and  a  memorandum  of  a  receipt  of  the  goods, 
on  the  shipping  bill.  The  defendants  were  at  the  time  engaged 
in  the  forwarding  and  commission  business  at  Buffalo.  That 
was  their  principal  business,  but  they  were  interested  to  some 
J  extent  in  Griffith's  Western  Transportation  lone,  on  the  canal, 
/  and  also  in  at  least  one  vessel  called  the  Racine,  carrying  upon 
the  lakes.  On  the.  17th  October,  1846,  the  defendants  shipped 
the  three  cases  of  goods  on  board  the  schooner  Champion,  which 
ran  between  Buffalo  and  Chicago,  and  the  next  day  took  the 
captain's  receipt  for  them,  on  their  bill  of  lading  book.  They 
made  a  bill  of  lading  for  the  goods  up  the  lake.  The  schooner 
Champion  was  a  transient  vessel,  in  which  the  defendants  had 
no  interest,  nor  had  they  a  controlling  interest  in  the  Racine. 
And  although  the  latter  vessel  ran  during  all  the  season  of  1846, 
she  carried  but  one  load  for  the  defendants  that  season/'  The 
defendants  mostly  forwarded  west,  on  the  lakes,  by  tran- 
sient vessels.  The  defendants'  charges  for  receiving  and  for- 
warding goods  in  1846  upon  the  lakes,  were  six  cents  per  hund- 
red. The  current  rates  of  freight  for  carrying  goods  that  sea- 
son from  Buffalo  to  Chicago,  were  twenty  shillings  per  tun,  and 
this  was  the  price  that  the  defendants  agreed  with  the  captain 
should  be  paid  on  the  goods  in  controversy.  The  goods  in  question 
were  not  sent  to  Buffalo  in  Griffith's  Western  line.  The  schoon- 
er Champion  was  a  good  vessel,  aad  her  captain  in  good  audit. 


I 


185a)  IN  THE  SUPREME  COURT.  319 


Teall  v.  Sears. 


Wm.  Barnes,  for  the  plaintiffs.  I.  The  defendants  are  com- 
.  carriers  of  these  goods,  because  they  employed  and  paid  the 
schooner  Champion,  on  which  they  were  transported,  took  a  re- 
ceipt from  the  captain  for  the  goods,  and  had  a  lien  on  them  for 
their  carriage  from  Buffalo  to  Chicago  and  for  previous  charges, 
and  were  alone  authorized  to  collect  the  freight  pnd  previous 
charges,  and  were  engaged  generally  in  the  transportation  busi- 
ness, and  interested  in  boats  and  vessels  on  the  canal  and  lakes. 
II.  The  defendants  having  given  a  bill  of  lading  iwikam  goods 
from  Buffalo  to  Chicago,  are  estopped  from  denying  their  character 
as  common  carriers.  A  bill  of  lading  is  never  given  by  any 
person  hut  a  common  carrier,  and  is  the  peculiar  and  distinctive- 
feature  of  the  character.  III.  The  defendants  by  their  receipt 
on  the  bill  of  ladings  according  to  commercial  usage  and  the  law 
as  applicable  to  bills  of  lading,  agreed  to  carry  the  goods  from 
Buffalo  to  Chicago  in  the  capacity  of  common  carriers;  and 
hence  are  liable  for  their  value. 

A.  Taber,  for  the  defendants.  I.  The  evidence  shows  clearly 
that  the  defendants  were  not  common  carriers  of  the  three  eases 
of  brushes  in  question,  but  that  they  received  them  as  forward- 
ers, undertaking,  for  a  compensation,  to  procure  them  to  be  car- 
ried by  others,  and  having  themselves  no  interest  in  the  freight ; 
that  they  did  in  due  time  deliver  them,  on  board  a  good  vessel 
to  a  responsible  carrier,  to  be  taken  to  their  place  of  destination. 
II.  After  doing  all  this,  a  forwarding  merchant  has  discharged 
his  whole  duty,  and  is  no  longer  responsible  for  the  safe  deliv- 
ery of  the  goods.  He  is  not  by  law  a  common  carrier,,  nor  liable 
as  such.  III.  The  bill  brought  by  the  carrier  on  the  canal,  to 
the  defendants,  with  the  goods  in  question,  and  the  receipt  in- 
dorsed thereon  by  the  clerk  of  the  defendants,  are  entirely  con- 
sistent with  their  character  as  forwarders.  The  goods  were  to 
go  to  u  A.  B.  Case,  Chicago,  by  vessel,"  and  for  this  purpose 
were  sent  to  the  "  care'9  of  "  Sears  &  Griffith,  Buffalo,"  and  the 
latter  did  so  send  them  by  vessel.  If  they  had  received  the 
goods  as  carriers,  a  bill  of  lading  or  carriers'  reeeipt  would 
hare  been  required.    (Story  on  Bailments,  $556,  ith  edition.) 
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IV.  The  fact  that  the  defendants  owned  an  interest,  in  common 
with  others,  not  parties  to  this  suit,  in  a  vessel  called  the  Ra- 
cine, on  board  of  which  these  goods  were  not  sent,  nor  did  the 
defendants  run  her,  but  on  board  of  which  they  had  once  sent 
some  other  goods,  paying  freight  therefor  to  the  person  who  did 
ran  her,  has  not  the  remotest  bearing  on  any  question  in  this 
cause.    Judgment  should  be  rendered  for  the  defendants. 

By  the  Court,  Wright,  J.  There  is  but  a  single  point  in 
this  case,  viz.  Were  the  defendants  common  carriers  of  the  three 
cases  of  goods  from  Buffalo  to  Chicago?  If  they  were  not,  but 
were  merely  acting  in  the  capacity  of  warehousemen  and  for- 
warders, they  are  not  liable.  As  bailees  of  the  latter  character, 
\^  they  would  only  be  liable  for  ordinary  neglect,  of  which  there  is 
no  pretense. 

There  is,  especially  in  this  country,  a  class  of  persons  who 
usually  combine  in  their  business  the  double  character  of  ware- 
housemen and  agents  for  a  compensation,  to  ship  and  forward 
goods  to  their  destination.  They  are  especially  employed  on  our 
canals,  railroads,  rivers  and  lakes,  and  in  our  coasting  navigation 
by  steam  vessels  and  other  packets.  (Story  on  Bailments, 
i  444,  (2).)  Their  business  is  to  receive  and  forward  goods,  taking 
upon  themselves  the  expenses  of  transportation,  for  which  they 
receive  a  compensation  from  the  owners,  but  who  have  no  con- 
cern in  the  vessels  or  wagons  by  which  they  are  transported,  and 
no  interest  in  the  freight.  (Story  on  Bailm.  §  502.)  Confining 
their  operations  within  the  strict  limits  of  their  business,  they 
l  are  deemed  mere  warehousemen  and  agents  of  the  owners  to  pro- 
^  cure  the  goods  to  be  carried  by  others,  and  not  the  carriers  them- 
selves. Under  some  circumstances,  however,  it  becomes  a  matter 
of  nicety  to  decide  whether  they  are  acting  in  the  capacity  of 
forwarders  or  carriers,  and  in  what  character  they  are  or  may  be 
chargeable  with  the  loss  which  occurs;  whether  their  employment 
as  that  of  agents  of  the  owners  to  procure  or  contract  for  the  carry- 
ing of  the  goods,  or  implied  contractors  themselves  for  sudh  carriage. 
The  defendants  contend  that  the  facts  of  this  case  leave  no 
doubt  of  the  character  in  which  they  acted;  that  they  were  but 
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warehousemen  and  forwarders,  and  that  no  contract  to  carry  can 
be  implied  from  their  acts.  Consequently,  that  in  the  latter  ca- 
pacity they  can  not  be  charged  with  the  loss.  The  plaintiffs 
maintain  the  converse  of  this  proposition.  It  becomes  necessary, 
therefore,  that  we  should  examine  the  circumstances  closely,  with 
the  view  of  determining  the  special  character  in  which  they  may 
be  made  liable. 

That  the  three  cases  of  goods  were  received  by  the  defendants, 
at  Buffalo)  and  that  one  of  them  was  never  delivered  at  Chicago, 
its  place  of  destination,  is  not  disputed.  Under  what  circum- 
stances were  the  cases  received  by  the  defendants  ?  The  plain- 
tiffs, on  the  6th  of  October,  at  Albany,  shipped  thenf  on  board  a 
eanal  boat  to  be  transported  to  Buffalo.  A  bill  of  lading  or 
shipping  bill,  accompanied  them.  The  bill  contained  this  entry. 
"  Three  cases  of  goods,  A.  B.  Chase,  Chicago,  by  vessel,  care  of 
Sears  <fc  Griffith,  Buffalo."  There  was  also  an  entry  on  the  bill 
of  the  charge  for  freight  to  Buffalo,  and  freight  by  vessel  from 
Boston  to  Albany,  with  a  direction  to  the  captain  of  the  canal' 
boat  to  deliver  the  goods  as  addressed  and  collect  the  charges 
noted.  The  memorandum,  therefor,  in  the  shipping  bill,  desig- 
nated the  ultimate  consignee  and  place  of  destination  of  the 
goods ;  the  persons  to  whom  they  were  consigned  at  the  western 
"  terminus"  of  the  canal ;  a  request  or  direction  of  the  plaintiffs 
that  they  should  be  carried  from  Buffalo  to  Chicago  by  vessel ; 
an  entry  of  charges  for  freight,  from  Boston  and  on  the  canal ; 
and  a  direction  to  the  captain  to  collect  such  charges.  The 
goods  were  taken  to  Buffalo,  and  this  memorandum  shown  to  the 
defendants.  They  received  and  took  charge  of  the  goods,  and  it 
is  to  be  presumed  according  to  the  terms,  of  the  memorandum. 
That  did  not  ask  that  the  goods  should  be  stored  at  Buffalo,  nor 
can  it  strictly  be  construed  as  a  request  to  the  defendants  to 
act  as  agents  for  the  plaintiffs  to  procure  a  carrier  of  the  goods 
from  Buffalo  to  Chicago.  The  defendants'  principal  business  at 
the  time  was,  according  to  the  understanding  of  the  only  witness, 
that  of  forwarders,  though  they  had  some  interest  in  a  line  of 
canal  boats,  and  in  one  vessel  at  least,  carrying  on  the  lakes. 
The  goods  were  received  and  the  bill  of  lading  from  Albany  re* 
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oeipted  by  the  defendants,  on  the  16th  of  October,  and  on  the 
following  day  they  shipped  them  on  board  a  vessel  running  be- 
tween Buffalo  and  Chicago,  and  took  the  captain's  receipt  for  the 
goods  on  their  bill  of  lading  book. 

The  legal  import  of  the  memorandum  was,  not  that  the  goods 
should  be  stored  at  Buffalo,  and  that  the  defendants  should  act 
as  agents  of  the  plaintiffs  in  procuring  a  carrier  of  them  from 
Buffalo  to  Chicago ;  but  that  they  were  consigned  to  the  defend- 
ants at  Buffalo,  with  a  request  or  direction  that  they  should  be 
carried,  by  vessel,  from  the  latter  place  to  Chicago.  It  seems 
plain  to  me  that  whoever  received  the  goods;  with  this  accompa- 
_  nying  memorandum,  and  transported  or  caused  the  same  to  be 
transported,  by  vessel,  to  Chicago,  are  to  be  regarded  as  impli- 
edly contracting  to  carry ;  and  that  upon  such  receipt  the  risk 
of  a  carrier,  and  not  that  of  a  warehouseman  or  forwarder, 
^  attached. 

Again ;  the  day  following  the  receipt  of  the  goods  by  the  de- 
j  fendants,  they  employed  and  paid  the  schooner  Champion,  on 
which  they  were  transported,  and  took  the  captain's  receipt  for  , 
them  in  what  is  called  their  bill  of  lading  book.  It  is  true  that 
they  had  no  interest  in  the  vessel,  as  owners.  It  is  not  abso- 
lutely necessary  that  the  carrier  should  own,  or  be  interested  as 
owner,  in  the  vessel  on  which  the  goods  are  carried.  He  may 
hire,  generally  or  for  a  specific  purpose,  and  be  interested  in  the 
freight.  I  do  not  think  this  a  case  where  the  defendants  contracted 
as  the  agents  of  the  plaintiffs,  with  the  captain  or  owners  of  the 
Champion  to  carry  the  goods,  and  in  which  the  latter  would  have 
had  a  lien  upon  them  for  their  carriage.  It  is  rather  a  case  in 
^  which  the  defendants  assumed  the  carriage  themselves,  hiring 
.  the  service  of  the  vessel  for  the  specific  purpose,  paying  previous 
!  charges  for  transportation,  assuming  the  freight  upon  the  lakes,  ^ 
giving  a  bill  of  lading  for  the  goods,  and  having  a  lien,  and  alone 
able  to  collect  the  freight  for  their  carriage  to  Chicago,  and  pre- 
vious charges.  None  of  these  acts  necessarily  show  that  they 
were  acting  only  as  agents  of  the  plaintiffs  in  procuring  their 
goods  to  be  forwarded  to  their  destination.  On  the  other  hand, 
the  reception  of  the  goods  at  Buffalo,  agreeably  to  the  direction 
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of  the  memorandum  accompanying  them,  the  employing  of  the 
schooner  Champion,  taking  a  receipt  for  the  goods  from  the 
captain,  in  what  is  called  their  bill  of  lading  book,  and  giving  a 
bill  of  lading,  themselves,  of  the  goods,  leave  Utile  doubt  that 
they  were  acting  in  the  character  of  carriers. 

We  are  referred  to  Roberts  v.  Turner,  (12  John.  232,)  as  con- 
trolling this  case.  That  case  was  decided  in  1815.  But  with* 
out  referring  to  the  actual  condition  of  the  business  of  the  coun- 
try, since  that  decision,  the  case  is  distinguishable  from  the 
present.  In  that  the  whole  facts  showed  that  Turner  acted  but 
as  a  forwarder  of  the  goods.  He  kept  a  store  at  Utica,  where 
produce  was  left  by  the  public  to  be  forwarded  by  boats  or  wagons 
to  Albany.  He  had  no  interest  in  the  boats  or  wagons.  The  / 1 
plaintiff  knew,  when  his  ashes  were  left  to  be  sent  to  Albany,/ 
that  Turner's  only  business  in  relation  to  the  carriage  of  goods, 
consisted  in  forwarding  them.  This  was  also  understood  by  the 
public ;  and  that  without  any  concern  in  the  vessels  by  which 
the  goods  were  forwarded,  or  any  interest  in  the  freight,  they 
were  stored  with  him  merely  for  the  purpose  of  forwarding  by 
others ;  he  taking  upon  himself  the  expenses  of  transportation, 
for  which  he  received  a  compensation  from  the  owners  of  the 
goods.  But  this  was  not  the  position  of  the  defendants  in  the 
present  suit.    They  were  in  a  measure  engaged  in  the  carrying   / 

y.  business,  and  were  interested  to  some  extent  in  vessels  on  the 
canal  and  lakes.  They  kept  a  public  office  for  the  transaction  of 
their  business,  at  a  place  of  transhipment,  receiving  and  carry-, 
ing  all  goods  that  might  be  directed  to  their  care,  in  their  own 
vessels  when  convenient,  and  in  such  other  vessels  as  they  could 
employ  on  terms  most  advantageous  to  themselves.  They  re-  w 
ceived  the  goods  in  question,  directed  to  them,  which  were  des- 
tined west  on  the  lakes.  They  employed  a  vessel  to  carry  them 
forward,  making  out  a  new  freight  bill  and  returning  the  old  one, 

,  ^  and  for  themselves,  taking  the  captain's  receipt  for  the  goods. 

Persons  ostensibly  engaged  as  forwarders  have,  in  this  state, 

become  numerous,  and  their  business  complicated  and  extensive. 

The  rigid  rules  of  the  common  law  make  the  carrier  assume  the 

liability  of  an  insurer  of  property,  whilst  the  warehouseman  and 
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forwarder  are  but  answerable  as  bailees,  for  ordinary  neglect* 
The  law  distinctly  defines  the  business  of  each,  and  their  liabil- 
ities. Whilst  the  warehouseman  confines  himself  to  the  receipt 
and  storage  of  goods,  for  a  compensation,  and  a  forwarder  to 
the  receipt  of  goods  and  the  forwarding  of  them  by  a  carrier 
^  other  than  himself,  in  good  credit  and  in  safe  vessels,  they  only 
assume  the  liability  of  depositaries  for  hire.  But  if,  calling 
themselves  forwarders,  they  so  act  and  conduct  their  business  as 
3^.  to  lead  the  public  to  regard  them  as  carriers,  and  employ  them 
as  such,  without  intimation  of  their  true  character,  the  liabilities 
of  a  carrier  attach  to  them. 

Judgment  for  the  plaintiff. 


Same  Term.    Before  the  same  Justices. 

Yates  and  others,  Ex'rs,  &c.  of  John  B.  Yates,  vs.  Heitot 
Yates  and  others. 

All  uses  and  trust*,  except  as  authorized  and  modified  in  the  article  of  the 
revised  statutes  respecting  uses  and  trusts,,  are  abolished.  No  express 
trusts  can  any  longer  be  created,  except  those  enumerated  in  the  65th  sec- 
tion of  that  article,  and  that  section  is  alone  to  be  looked  at  in  determining 
the  question  of  the  validity  or  invalidity  of  an  express  trust. 

Trusts  of  real  property,  for  charitable  uses,  are  within  the  prohibition  of  the 
statute,  and  are  not  valid  in  law,  unless  of  the  description  authorized  by  the 
act  of  1840  respecting  grants  and  conveyances  to  colleges  and  other  literary 
institutions,  and  made  to  such  trustees  as  are  therein  authorized  to  bold. 

A  testator,  by  his  will,  conveyed  his  property,  real  and  personal,  to  trustees, 
in  trust  for  the  purposes  or  such  will.  He  first  directed  the  payment  of 
his  debts  and  certain  specific  legacies,  by  the  trustees.  He  then  further 
directed  that  the  trustees  should  apply  the  remainder  of  his  property,  if 
any  there  should  be,  to  the  endowment  and  support  of  a  school,  to  be  called 
the  Polytechny.  And  the  will  provided  that  if,  after  winding  up  and  set- 
tling the  affairs  of  the  testator  the  trustees  should  ascertain  that  there  were 
funds  sufficient  left  to  commence  and  found  the  school,  they  should  petition 
the  legislature  of  this  state  to  accent  the  devise,  for  the  object  of  endowing 
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and  supporting  the  Pdytechny ,  upon  the  testators  plan ;  to*  confirm  to  per- 
manency by  a  legislative  act,  and  make  the  necessary  arrangements  for  its 
uniform  and  steady  government.  And  if  such  a  law  could  not  be  obtained 
in  this  state,  to  the  satisfaction  of  the  trustees,  then  the  residue  of  the  testa- 
tor's estate  was  to  be  disposed  of,  and  the  money  received  therefor  invested, 
until  the  sum  of  0100,000  should  be  funded,  when  the  trustees  were  to  form 
the  institution  in  any  state  which  was  willing  to  give  the  proper  irrevocable 
legal  guaranty  for  its  performance,  and  appropriate  not  less  than  1000  acres 
of  land  for  the  purpose. 

Held,  1.  That  the  trust  created  by  the  will,  so  far  as  related  to  the  residue  of 
the  testator's  estate  after  the  payment  of  debts  and  specific  legacies,  was 
invalid,  for  the  reasons,  1st  That  the  trust  created  was  not  authorised  by 
law ;  2d.  That  if  it  were  regarded  as  an  express  trust  or  a  power  in  trust,  or 
an  executory  devise,  the  power  of  alienation  was  suspended  for  an  indefi- 
nite term,  not  measured  by  a  designated  life  or  two  lives  in  being,  but  by 
contingent  events. 

2.  That  the  remainder  of  the  real  estate,  after  the  payment  of  debts  and  leg- 
acies, descended  to  the  heirs  at  law  of  the  testator ;  and  that  so  much  of 
the  personal  estate  as  had  been  accumulated  and  invested  for  the  support 
of  the  Polytechny ,  by  a  sale  of  the  real  property,  or  which  was  not  required 
for  the  payment  of  debts  and  legacies,  passed  to  his  next  of  kin. 

The  law  against  the  suspense  of  alienation  of  real  or  personal  property,  is 
applicable  to  every  species  of  conveyance  and  limitation,  whether  it  be  by 
deed  or  will ;  whether  it  be  directly  to  a  party  competent  to  hold  property, 
or  indirectly,  m  trust  or  to  the  use  of  such  party,  or  to  one  hereafter  to 
come  into  existence;  and  whether  limited  by  an  executory  devise,  or  a 
springing  use,  and  whether  in  the  form  of  a  power  in  trust,  or  of  a  legal 
express  trust. 

If,  therefore,  there  be  an  express  trust,  or  an  executory  devise,  or  a  power  in 
trust,  with  a  valid  and  legitimate  object  for  charitable  uses,  and  in  all  other 
respects  unexceptionable,  yet  if  the  estate  depends  on  conditions  as  to  the 
time  of  vesting  which  suspend  the  alienation  for  a  period  not  measured  by 
a  life  or  two  lives  in  being,  it  is  equally  as  void  as  if  the  object  had  been 
illegal.    Per  Wright,  J. 

Independently  of  the  statute  of  charitable  uses,  the  English  courts  of  equity 
possessed  and  exercised  an  inherent  jurisdiction  over  charitable  trusts. 
Yet  it  is  not  to  be  controverted  that  the  law  of  charities,  as  it  prevailed  in 
England  and  in  the  colony  of  New-York,  on  the  19th  of  April,  1775,  and 
which  was  a  part  of  that  common  law  which  the  constitution  of  1777  recog- 
nized and  adopted,  was  mainly,  if  not  exclusively,  founded  upon  and  derived 
from  the  provisions  of  the  statute  of  Elizabeth.    Ptr  Wsiqht,  J. 

grace  that  statute  no  bequests  have  been  deemed  within  the  authority  of 
chancery,  and  capable  of  being  established  and  regulated  thereby,  except 
bequests  for  those  purposes  which  that  statute  enumerates  as  charitable, 
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or  which  by  analogy  are  deemed  within  its  spirit  and  intendment    Per 
Wright,  J. 
There  is  no  aJBrmatire  evidence  that  the  statute  of  charitable  uses  was  not  in 
force  in  this  state  when  a  colony.    The  presumption  is  that  it  was.    Per 
Wright,  J. 

In  Equity.  The  bill  in  this  cause  was  filed  for  the  construc- 
tion of  a  will.  John  B.  Tates  died  in  July,  1836,  leaving  real 
and  personal  property.  His  will,  made  in  November,  1834,  and 
which  was  duly  admitted  to  probate  in  the  county  of  Madison, 
was  as  follows,  (omitting  such  parts  as  do  not  affect  the  contro- 
versy between  the  parties :) 

"  I  give,  devise  and  bequeath  all  my  estate,  Teal  and  personal, 
of  whatsoever  description  the  same  may  be  at  the  time  of  my 
death,  to  my  beloved  wife  Mary  Elizabeth,  my  nephew  Charles 
Yates,  my  friends  William  K.  Fuller  and  George  K.  Fuller,  as 
joint  tenants  and  not  tenants  in  common,  in  trust,  for  the  pur- 
poses hereinafter  named.  And  whereas  my  wife  may  again  be 
married,  and  in  consequence  of  such  an  event,  embarrassment 
may  be  experienced  in  the  execution  of  the  trust  contained  in 
this  will — for  the  purpose  of  avoiding  any  difficulties  she  might 
possibly  be  subjected  to,  and  not  from  any  want  of  confidence  in 
either  her  decision  of  character  or  benevolence,  it  is  then  my 
wish  that  the  other  persons  named  as  trustees,  or  such  of  them 
as  may  be  willing  to  do  so,  take  upon  themselves  the  execution 
of  the  trusts  hereby  created.  My  said  trustees  are  also  author- 
ized to  appoint  one  of  their  number,  or  any  other  competent  per- 
son, with  a  sufficient  allowance  as  a  compensation  therefor,  to 
attend  to  the  business ;  to  require  from  such  person  requisite 
security,  and  to  revoke  or  alter  such  appointment  at  their 
pleasure. 

I  desire  that  a  full  inventory  of  my  property  be  made,  with  a 
particular  account  of  my  indebtedness,  and  that  provision  be 
made  for  the  payment  of  those  debts,  by  the  sale  of  such  prop- 
erty as  may  be  disposed  of  to  the  best  advantage,  except  the 
estate  at  Chittenango  and  its  vicinity,  unless  it  shall  be  neces- 
sary to  fulfill  engagements.  Having  had  but  one  important 
object  in  view  in  the  purchase  and  extension  of  the  Chittenango 
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property,  I  yet  anxiously  hope  circumstances  may  not  require 
its  abandonment  Aware,  however,  of  the  uncertain  result  in ' 
winding  up  so  complicated  a  concern  as  my  business  has  been, 
and  the  yarious  loads  that  have  been  thrown  upon  it  by  my  own 
credulity  and  want  of  caution,  as  well  as  want  of  sufficient  pre- 
cision in  its  detailed  arrangements,  I  feel  apprehensive  that  suffi- 
cient means  to  retain  it  for  the  desired  object  may  not  be  left. 
It  is  therefore  my  will,  if  it  shall  become  necessary  to  sell  that 
estate,  or  any  part  of  it,  that  it  be  done  as  follows :  All  the 
grounds  suitable  for  village  lots  to  be  laid  out  by  actual  meas- 
urement, in  lots  not  to  exceed  fifty  feet  wide  by  two  hundred  feet 
in  length,  or  less,  as  shall  be  thought  most  advantageous  in  the 
particular  situation  of  such  lots :  And  when  at  least  six  months? 
notice,  from  time  to  time,  of  such  portions  as  shall  be  offered, 
shall  have  been  given,  and  the  terms  of  credit  named,  they  may 
be  sold  either  at  private  or  public  sale,  as  shall  be  thought  most 
advantageous  by  my  said  trustees ;  the  number  of  the  lots,  the 
time  and  terms  of  sale,  being  left  to  their  discretion.  The  sale 
of  village  lots  will  always  be  necessary  for  the  advantage  of  the 
place :  whether,  therefore,  the  proceeds  may  be  required  for  the 
payment  of  debts  or  not,  they  must  continue  to  sell  all  that  may 
be  required ;  and  when  the  proceeds  shall  not  be  required  to  pay  ' 
debts  or  legacies,  they  shall  he  invested  for  the  support  of  the 
institution  hereinafter  provided  for.  I  have  some  doubt  with 
regard  to  the  propriety  of  requiring  the  preservation  of  the  ma- 
chinery for  mechanical  employment  by  the  scholars.  If  that  can 
be  preserved  for  a  full  experiment,  I  would  desire  it ;  but  if  not, 
my  trustees  are  authorized  to  sell  that  or  any  other  part  of  my 
estate  they  may  deem  necessary,  to  fulfil  the  object  of  the  will 
as  nearly  as  possible." 

The  will  then  proceeded  to  make  certain  dispositions  of  a  por- 
tion of  the  testator's  estate.  It  directed  that  $2000  annually 
should  be  paid  to  his  wife  during  her  life,  that  she  should  have 
the  possession  and  direction  of  what  he  called  the  Walnut  Grove 
farm,  and  be  paid  the  sum  of  $500  annually  for  the  purpose  of 
improving  it.  It  also  gave  to  the  testator's  wife  the  household 
furniture,  all  the  pleasure  carriages  and  harness,  and  all  the 
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wagons,  sleighs,  and  other  materials  used  in  and  about  the  dwel- 
ling house  and  lot ;  also  one  pair  of  horses  for  the  carriage,  and 
one  pair  of  farm  horses,  together  with  the  old  horse  Buonaparte. 
Also  the  use  and  direction  of  the  library  during  her  natural  life, 
and  after  her  death,  the  library  to  be  appropriated  for  the 
Polytechny. 

A  legacy  of  #10,000  was  given  to  Elizabeth  Van  Slyck,  wife 
of  Nicholas  Lawrence ;  a  legacy  of  $2500  to  Mrs.  Sarah  Fonda 
and  her  children,  the  income  to  be  paid  to  her  during  her  life ; 
another  of  $10,000  to  Henrietta,  wife  of  John  A.  Yates;  and 
another  of  $5000  to  George  K.  Fuller. 

The  will  also  directed  that  the  sum  of  $6000,  together  with 
the  amount  of  such  property  as  should  vest  in  the  testator  by 
his  sister  Ann  Yates,  should  be  divided  between  Jane,  wife  of 
Nathan  Whitney,  Ann,  wife  of  John  Groat,  Mary  Austin  Fonda, 
and  Mary  Austin  and  Anna,  daughters  of  his  brother  Andrew, 
in  five  equal  portions,  excepting  however  the  family  mansion 
and  lot  in  Schenectady,  which  he  devised  to  Charles,  the  son  of 
his  brother  Henry,  and  one  of  his  trustees. 

The  will  then  concluded  as  follows :  "  I  direct  farther,  that 
my  said  trustees  apply  the  remainder  of  my  property,  my  real 
and  personal  estate,  if  any  there  shall  be,  to  the  endowment  and 
support  of  a  school,  embracing  literary  instruction,  combined 
with  the  pursuits  of  reed  life  of  every  practical  description. 
The  institution  to  be  called  the  Polytechny,  upon  the  plan,  as 
near  as. may  be,  laid  down  in  the  memorial  presented  by  me  to 
the  legislature  of  the  state  of  New-  York,  and  the  report  of  a 
committee  and  draft  of  a  law  founded  thereon,  during  the 
session  of  the  year  1830.  If  after  winding  up  my  affairs,  it 
shall  be  ascertained  that  there  are  funds  sufficient  left  to  com- 
mence and  found  such  institution,  I  then  wish  my  trustees 
aforesaid  to  petition  the  legislature  of  this  state  to  accept  this 
devise  for  the  object  named,  to  confirm  its  permanency  by  a 
legislative  act,  and  make  the  necessary  arrangements  for  its 
uniform  and  steady  government  by  the  appointment  of  a  gov- 
ernor or  director,  who  shall  not  be  liable  to  removal  by  the  flue* 
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tuations  of  party,  or  the  miserable  charlatanry  of  political 
jugglers. 

If  such  a  law,  to  the  satisfaction  of  my  said  trustees,  can  not 
be  obtained  in  this  state,  I  then  direct  that  as  soon  as  may  be, 
without  incurring  unnecessary  loss,  my  whole  estate  left  after 
the  legacies  and  devises,  be  disposed  of,  on  the  terms  and  in 
the  manner  that  shall  be  thought  most  advantageous ;  and  as 
it  shall  from  time  to  time  be  disposed  of  or  sold  in  such  portions 
as  may  be  offered  at  the  various  times,  and  the  money  received 
therefor,  that  the  same  be  invested  until  the  sum  of  $100,000 
be  funded ;  and  they  are  requested  in  that  event  to  form  such 
an  institution  in  any  state  a  majority  of  them  please  to  select, 
which  is  willing  to  give  the  proper  irrevocable  legal  guaranty 
for  its  permanency,  and  appropriate  not  less  than  one  thousand 
acres  of  land  for  the  purpose.  The  income  only  of  the  $100,000 
to  be  applied  in  this  last  case  to  the  support  of  the  institution, 
and  the  principal  to  be*  transferred  to  the  state,  and  kept  by  it 
invested  for  a  school  of  this  description.  If  afterwards,  a 
greater  residuary  sum  than  this  shall  be  realized,  I  then  direct 
that  the  balance,  not  exceeding  $100,000,  be  offered  on  the  same 
terms  to  another  state ;  and  if  more  be  left,  that  the  same  course 
be  pursued  with  the  balance  in  a  third  state,  and  so  on,  until  the 
whole  residuary  estate  be  thus  applied  and  absorbed  in  amounts 
not  exceeding,  as  above,  $100,000  to  each. 

Having  ascertained  with  certainty  to  my  own  mind,  that  almost 
all  political  men  of  all  parties  are  more  particularly  anxious  for 
personal  aggrandizement  than  any  permanent  arrangement  by 
which  the  general  standard  of  popular  information  may  be 
raised,  and  thus  greater  stability  be  given  to  the  political  insti- 
tutions of  our  country,  I  am  apprehensive  of  the  same  secret  op- 
position which  I  have  experienced  and  which  I  know  exists  to 
every  project  of  this  sort.  It  is,  therefore,  my  wish  that  a 
printing  press,  and  weekly  paper  at  least,  devoted  to  the  pur- 
pose of  advocating  the  diffusion  of  literary  information  among 
ill  classes  of  people,  be  established,  connected  with  the  institu- 
tion; and  that  printing  and  book-binding  in  all  its  branches, 
form  a  branch  of  the  mechanical  occupation  of  a  portion  of  the 
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institution.  It  is  also  my  will  that  a  professorship  of  law  be 
established,  and  that  every  student  be  made  familiar  with  the 
constitution  of  the  United  States,  and  each  state  in  the  Union, 
at  as  early  an  age  as  possible,  and  to  be  connected  throughout 
with  the  moral  and  religious  instruction  of  the  institution.  Be- 
ing also  firmly  persuaded  that  the  safety  of  society,  and  its 
proper  moral  government,  can  not  be  sustained  without  a  high 
regard  for  the  present  legal  domestic  relations  of  life,  it  is,  there- 
fore, my  wish  that  no  illegitimate  child  shall  be  admitted  into 
the  institution,  whose  parents  shall  not  have  legally  intermar- 
ried, either  before  or  after  the  birth  of  the  child,  and  that  such 
prohibition  be  made  a  fundamental  law  of  each  institution  which 
may  be  established  under  this  will.  If  my  life  shall  not  be  spared 
to  settle  my  estate  myself,  and  ascertain  its  value,  so  as  to  know 
accurately  what  may  be  left  for  this  purpose,  and  also  to  enable 
me  to  form  a  more  full  and  detailed  plan  for  the  government  and 
management  of  the  institution,  and  the  specific  appropriation  for 
each  object,  which  from  the  uncertainty  of  the  amount  I  can  not 
now  do,  I  leave  the  manner  and  exjejit  of  the  arrangements  to 
the  sound  discretion  of  my  said  trustees,  in  conjunction  with  my 
friends,  John  Savage,  chief  justice  of  the  state,  John  Van  Ness 
Yates,  of  Albany,  and  John  C.  Spencer,  of  Ganandaigua,  whom 
I  solicit  to  aid  my  trustees  by  their  counsel  and  advice  in  or- 
ganizing and  establishing  the  said  institution." 

The  debts  and  liabilities  of  the  testator,  exclusive  of  $33,500 
of  legacies  to  be  provided  for,  amounted  at  his  death  to  upwards 
of  $300,000.  A  large  portion  of  his  real  estate  was  situated  in 
the  county  of  Madison,  on  which  there  were  various  mortgagee, 
amounting  to  the  sum  of  $126,000.  In  May,  1841,  the  trustees 
effected  a  settlement  with  the  widow,  by  securing  to  be  paid  to 
her  the  sum  of  $5,800,  and  the  punctual  payment  of  the  annui- 
ties bequeathed  to  her  by  the  will,  and  she  released  all  interest 
in  the  real  and  personal  estate  except  as  devised  and  bequeathed 
to  her  by  such  will.  Portions  of  the  property  had  been  sold, 
but  the  real  estate  in  and  about  Ghittenango  had  been  retailed 
for  the  ultimate  purposes  stated  in  the  will.  A  part  of  the  leg- 
acies and  debts  of  the  testator  bad  been  paid  by  the  trustees. 
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The  largest  item  of  the  testator's  personal  estate  consisted  of  an 
interest  in  the  Welland  Canal  Company,  of  the  province  of  Up- 
per Canada,  of  which  the  trustees  had,  after  delay,  negotiation, 
trouble  and  expense,  received  a  part,  and  made  such  further  ar- 
rangements as  it  was  believed  would  secure  the  remainder  in 
about  the  year  1851.  The  sum  received  from  the  Welland  canal 
investment  had  been  applied  to  the  payment  of  the  testator's 
debts  ;  and  it  was  believed  by  the  trustees  that  the  back  interest 
of  such  investment,  if  realized,  would  be  sufficient  to  liquidate 
the  remaining  claims  against  the  estate. 

The  trustees  stated  in  their  bill  that  they  had  been  advised  by 
counsel,  that  so  much  of  the  will  as  relates  to  the  legacies,  de- 
vises, and  bequests,  other  than  the  residuary  devise  and  bequest 
therein,  are  valid  ;  and  as  to  so  much  of  the  will  as  directs  the 
trustees  to  apply  the  remainder  of  the  testator's  real  and  per- 
sonal estate,  if  any  there  shall  be,  to  the  endowment  of  a  school 
in  the  state  of  New-York,  to  be  called  the  "  Polytechny,"  and 
all  the  provisions  of  the  will  relating  thereto,  and  also  the  other 
provisions  to  form  similar  institutions  in  other  states,  upon  cer- 
tain contingencies  mentioned  in  the  will,  and  the  provisions  in 
the  will  relative  thereto,  they  were  not  fully  advised ;  and  for 
greater  certainty  as  to  the  residuary  devise  and  bequest  in  the 
will  for  the  purposes  aforesaid,  or  of  so  much  of  the  will  as  directs 
the  application  of  the  remainder  of  the  real  and  personal  estate 
of  the  testator,  in  the  manner  and  for  the  purposes  therein  stated, 
they  prayed  that  a  judicial  construction  by  this  court  might  be 
given  to  so  much  of  the  will  as  begins  with  the  words,  "  I  direct 
further  that  my  said  trustees  apply  the  remainder  of  my  prop- 
erty, my  real  and  personal  estate,  if  any  there  shall  be,  to  the 
endowment  and  support  of  a  school,"  &c.,  and  of  all  the  provis- 
ions in  the  will  incident  or  relative  thereto,  and  of  all  questions 
relative  to  the  application  of  the  testator's  real  and  personal 
estate  for  the  endowment  and  support  of  a  school  or  schools ;  so 
that  the  trustees  might  be  fully  advised  whether  the  residuary 
real  and  personal  estate  was  vested  in  them  for  the  purposes  men- 
tioned in  the  will,  or  in  the  heirs  at  law  of,  and  next  of  kin  to, 
the  testator,  or  how  otherwise  the  same  did  vest. 
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.    &  Beardsley  and  S.  (Sherwood,  for  the  complainants. 
S.  Stevens,  for  Henry  Yates  and  others, 

J,  C  Spencer,  for  A.  G.  Fonda  and  others. 

N.  Hill,  Jr.  for  Mary  A.  Stuyvesant  and  others. 

By  the  Court,  Wright,  J.  The  intent  of  the  testator,  man- 
ifested by  his  will,  was,  after  the  payment  of  debts  and  legacies, 
to  appropriate  the  remainder  of  his  large  estate,  real  and  per- 
sonal, to  the  endowment  and  support  of  a  school  "embracing 
literary  instruction,  combined  with  the  pursuits  of  real  life  of 
every  practical  description ;"  the  institution  to  be  called  the 
Poly techny,  and  to  be  formed  upon  the  plan,  as  near  as  might  be, 
laid  down  in  a  memorial  presented  by  hhn  to  the  legislature  of 
the  state  of  New-York,  and  the  report  of  a  committee  and  draft 
of  a  law  founded  thereon,  during  the  session  of  the  year  1830. 
The  object,  therefore,  for  which  the  testator  attempted  to  create 
a  trust  of  the  residuum  of  his  estate  was  laudable,  though  the 
scheme  for  effectuating  it  should  be  regarded  as  impracticable, 
and  inconsistent  with  the  rules  of  law.  The  intent  was  chari- 
table, and  the  public  were  eventually  to  be  the  beneficiaries  of 
the  use.  The  end  in  view  was  to  aid  in  raising  the  standard  of 
popular  information,  and  thus,  as  the  testator  himself  expresses 
it,  "  to  give  greater  stability  to  the  political  institutions  of  the 
country." 

But  though  the  object,  in  itself  considered,  may  be  meritori- 
ous, it  must  fail  if  the  testator  has  attempted  to  carry  it  out  in 
hostility  to  established  legal  rules.  The  duty  of  the  court  is  to 
expound  and  declare  the  law,  not  to  make  it.  The  predilections 
of  the  judge  form  no  excuse  for  encroachment  upon  the  prov- 
ince of  the  legislature.  If  the  testator  has  aimed  at  the  crea- 
tion of  a  trust  not  authorized  by  law,  or  if  during  the  continu- 
ance of  such  trust,  the  power  of  alienation  is  suspended,  and  the 
trust  term  is  not  legally  limited,  the  trust  is  invalid,  the  intent 
of  the  testator  has  failed,  and  so  much  of  his  estate  as  was  the 
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subject  of  the  void  trust  is  rested  in  his  heirs  at  law  and  next 
of  kin.  So,  also,  if  the  trust  created  may  be  lawfully  performed 
under  a  power,  and  the  absolute  power  of  alienation  is  not  lim- 
ited according  to  law,  the  power  in  trust  is  void,  as  powers  in 
trust  are  subject  to  the  same  rules,  as  to  the  suspension  of  the 
power  of  alienation,  as  direct  trusts.  (Hawley  v.  James,  16 
Wend.  135, 178.)  And  let  me  remark,  that  although  a  laud- 
able charity  may  be  defeated  by  applying  the  provisions  of  law 
prohibiting  perpetuities,  the  wisdom  of  those  provisions  is  not 
to  be  summarily  impugned.  In  England,  for  a  long  period,  the 
common  law  courts  struggled,  aided  occasionally  by  the  legisla- 
ture, against  a  disposition  of  the  aristocracy  to  tie  up  and  fetter 
inheritances  indefinitely,  to  withdraw  them  from  the  world  of 
commerce,  and  prevent  their  free  and  untrammelled  transmission 
from  man  to  man.  If  to  render  the  property  and  accumulated 
wealth  of  England  inalienable  for  an  unreasonable  length  of 
time,  was  an  evil  demanding  the  efforts  of  her  enlightened  judi- 
ciary to  relieve,  how  greatly  in  this  country  must  the  evil  aris- 
ing from  like  causes  be  magnified.  In  England,  perpetuities 
were  one  device  for  building  up  and  sustaining  aristocratical  pre- 
tension ;  here,  tending  as  they  must,  to  tie  up  and  withdraw 
from  circulation  the  capital  of  the  country,  they  would  be  at  war 
with  the  principles  and  spirit  of  our  institutions.  It  is  also  to 
be  borne  in  mind,  that  alienations  to  pious  and  charitable  uses 
have  been  most  fruitful  devices  for  locking  up  property,  inso- 
much that  in  England,  at  one  period,  according  to  Lord  Hard- 
wicke,  the  clergy  and  religious  houses  had  contrived  to  possess 
themselves  of  nearly  half  of  the  whole  real  property  of  the  king- 
dom. (1  Vesey,  223.)  "The  term  mortmain,  (says  Lewis, 
speaking  of  the  British  mortmain  act,  9  Geo.  2,  chap.  36,)  as 
its  derivation  signifies,  is  not  necessarily  confined  to  the  landed 
possessions  of  corporations  ;  it  equally  applies  to  all  property, 
that,  from  the  nature  of  the  purposes  to  which  it  is  devoted,  or 
the  character  of  the  ownership  to  which  it  is  subjected,  is  for 
every  practical  purpose  in  a  dead  or  unserviceable  hand.  This, 
it  is  obvious,  is  the  characteristic  of  alienations  to  charitable 
uses ;  it  is  the  very  nature  of  such  dispositions  to  withdraw  the 
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subject  of  them  from  every  kind  of  circulation,  sincfe  a  contrary 
course  defeats  their  manifest  object."  {Lewis  on  Perpetuities, 
689.)  Public  policy,  therefore,  demands  that  the  alienation  of 
property  for  any  purpose  shall  not  be  unreasonably  suspended. 
The  legislature,  with  the  experience  of  all  christian  nations  be- 
fore them,  and  with  a  knowledge  of  the  mischiefs  resulting  from 
such  suspension,  have  defined  its  limits.  It  is  our  duty  to  apply 
the  law,  though  the  charity  may  fail.  It  were  better  indeed  that 
it  should  fail,  than  that  this  court  should  falter  in  giving  full 
effect  to  a  wise  and  salutary  restriction. 

The  term  charity  does  not  extend  to  particular  gifts  to  par- 
ticular persons.  A  fund  supplied  from  private  gift  for  any  legal, 
public  or  general  purpose,  is  a  charity.  (2  Sim.  djr  Stuart,  67, 
594.)  The  establishment  of  a  school  for  learning  of  any  descrip- 
tion, and  donations  for  the  establishment  of  colleges  and  schools, 
are  charities.  (2  Howard,  19.)  As  I  have  already  intimated, 
the  trust*  created  by  the  will  of  the  testator,  of  the  residuum  of 
his  estate,  is  for  a  charitable  use.  It  is  intended  as  a  public 
charity.    The  question  therefore  is,  can  it  be  executed? 

The  counsel  for  the  trustees  concede  that  this  charity  would 
not  be  good  in  England,  on  account  of  the  mortmain  act.  (9 
€ho.  2,  chap.  86.)  That  act  avoids  all  devises  to  charitable 
uses.  But  were  it  not  for  that  act,  they  insist,  it  would  be  good, 
and  that  the  court  of  chancery,  by  virtue  of  an  original  inherent 
jurisdiction,  independent  of  the  statute  of  43d  Elizabeth,  com- 
monly called  the  statute  of  charitable  uses,  would  enforce  its 
execution ;  that  the  English  law  of  charities,  including  that 
which  authorizes  a  court  of  equity  to  carry  them  into  effect,  was 
not  derived  from  or  founded  on  the  statute  of  43d  Elizabeth,  but 
was  a  part  of  the  common  law  of  England  before  and  since  that 
statute  was  enacted  ;  and  being  so,  it  became  a  part  of  the  law 
of  this  state  by  constitutional  adoption.  The  conclusion  deduced 
is,  that  (conceding  the  statute  of  Elizabeth  never  to  have  been 
in  force  in  this  state,  or  to  have  been  repealed,)  the  legislature' 
having  repealed  the  statutes  of  mortmain,  and  the  provisions  of 
the  revised  statutes  as  to  uses  and  trusts  having  no  reference  to 
or  effect  upon  charitable  uses'  and  trusts,  if-  this  charity  would 
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be  upheld  in  England,  by  virtue  of  the  common  law,  independ- 
ent of  any  statute,  it  should  be  upheld  here. 

Devises,  bequests,  and  conveyances  for  charitable  purposes 
were,  it  would  seem,  in  some  cases,  enforced  at  law  as  a  condition, 
prior  to  the  statute  of  Elizabeth.  (Porter's  case,  1  Rep.  22.) 
The  obligation  was  lawful,  and  on  a  failure  to  perform,  the  estate 
was  forfeited.  But  whether  the  English  court  of  chancery  ex- 
ercised jurisdiction  over  charities  as  such,  in  any  shape,  prior  to 
the  statute  of  Elizabeth,  has,  at  least  until  a  very  recent  period, 
been  doubted.  It  has  not  been  easy  to  arrive  at  a  satisfactory 
conclusion  as  to  how  far  the  present  authority  and  doctrines  of 
the  court  of  chancery  in  regard  to  charitable  uses,  depend  upon 
the  statute  of  Elizabeth,  and  how  far  they  arise  from  its  general 
jurisdiction  as  a  court  of  equity  to  enforce  trusts,  and  especially 
trusts  to  pious  uses.  (Story's  Eq.  Jur.  §  1142.)  It  13  remark- 
able, says  Judge  Story,  that  Sir  Thomas  Egerton,  (who  was 
made  Lord  Chancellor  in  39th  Elizabeth,)  and  Lord  Coke,  who 
argued  Porter's  case  for  the  Queen,  although  they  cited  many 
antecedent  cases,  refer  to  none  which  were  not  decided  at  law. 
(Story's  Eq.  Jur.  §  1144.)  In  the  Attorney  General  v.  Saw- 
yer, 3  Ves.  714,  726,)  Lord  Loughborough  stated  as  the  resi$f 
of  his  researches,  that  until  about  the  period  of  enacting  the 
statute  of  Elizabeth,  bills  were  not  filed  in  chancery  to  establish 
charities.  Lord  Eldon,  in  Mills  v.  Farmer,  (1  Meriv.  55,)  said 
that  he  acceded  fully  to  the  remark  of  Sir  Arthur  Pigott  in  ar- 
gument, that  "  the  difference  between  the  case  of  individuals  and 
that  of  charities  is  founded  on  a  principle  which  has  been  estab- 
lished ever  since  the  statute  of  charitable  uses,  in  the  reigq.  of 
Elizabeth,  and  has  been  constantly  acted  upon  from  those  days 
to  the  present."  (Moggredge  v.  Tkatchwell,  7  Ves.  36.)  And 
in  the  case  of  The  Baptist  Association  v.  Hart'*  Executor^ 
(4  Wheat,  1,)  Chief  Justice  Marshall,  in  delivering  the  opinion 
of  the  court,  elaborately  considered  the  whole  subject,  and  inves- 
tigated all  the  leading  authorities.  In  that  case  the  court  arrived 
at  the  conclusion,  "that  charities,  where  no  legal  interest  is 
vested,  and  which  are  too  vague  to  be  claimed  by  those  for  yhoqa. 
the  beneficial  interest  was  intended,  could  not  be  established  by 
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a  court  of  equity,  either  exercising  its  ordinary  jurisdiction,  or 
exercising  the  prerogative  of  the  king  as  parens  patrut  before 
the  statute  of  Elizabeth."  More  recent  examinations  of  the  sub- 
ject, however,  would  seem  to  lead  to  the  conclusion  that  the 
court  of  chancery,  prior  to  the  statute  of  Elizabeth,  exercised  ju- 
risdiction in  cases  of  charities,  and  that  this  statute  only  created 
a  new  and  ancillary  jurisdiction.  From  the  report  of  the  com- 
missioners on  public  records,  published  by  the  British  parliament 
in  1827,  it  appears,  by  a  number  of  instances  previous  to  the 
statute,  that  cases  where  there  were  trustees  appointed  for  gene- 
ral and  indefinite,  as  well  as  for  specific  charities,  were  known 
to,  acted  upon  and  enforced  in  the  court  of  chancery.  (Stores 
Eq.  Jur.  §  1154.  1  Cooper's  Public  Records,  855 )  In  1826, 
Lord  Eldon,  in  the  case  of  Attorney  General  v.  Skinners?  Co., 
(2  Russ.  Ch.  R.  407,)  took  occasion  to  express  a  doubt  whether 
his  former  opinion  had  been  strictly  correct.  Lord  Bedesdale, 
in  1827,  in  Attorney  General  v.  Mayor,  tyc.  of  Dublin,  (1 
Blights  Rep.  N.  S.  312,  847.)  a  case  before  the  House  of  Lords, 
said  that  the  statute  of  43d  Elizabeth  created  no  new  law  on  the 
subject  of  charitable  uses.  It  created  only  a  new  and  ancillary 
jurisdiction.  Lord  Chancellor  Sugden,  in  the  more  recent  case 
of  The  Incorporated  Society  v.  Richards,  (1  Drury  ty  War- 
ren's Rep.  258,)  arrived  at  the  conclusion,  after  full  examina- 
tion, "  that  there  is  an  inherent  jurisdiction  in  equity  in  cases  of 
charity,  and  that  charity  is  one  of  those  objects  for  which  a  court 
of  equity  has  at  all  times  interfered  to  make  good  that  which  at 
law  was  an  illegal  or  informal  gift,  and  that  cases  of  charity  in 
courts  of  equity  in  England  were  valid,  independently  of,  and 
previous  to,  the  statute  of  Elizabeth."  And  in  a  late  case  in  the 
supreme  court  of  the  United  States,  Vidal,  <$*c.  v.  Girartfs 
Erfrs,  (2  Howard?*  Rep.  127,)  after  an  elaborate  discussion,  the 
court  held  that  there  was  a  jurisdiction  in  chancery  over  charita- 
ble trusts,  antecedent  to  the  statute  of  Elizabeth,  and  that  although 
this  statute  was  never  in  force  in  Pennsylvania,  yet  the  common 
law  of  that  state  had  always  recognized  the  chancery  jurisdiction 
in  cases  of  charity.  {See  also  6  Paige,  649 ;  1  Molloy,  616 ; 
Duke  on  Charitable  Uses,  186, 154, 168.)    The  better  opinion, 
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therefore,  seems  now  to  be,  that  independently  of  the  statute  of 
charitable  uses,  the  English  courts  of  equity  possessed  and  ex- 
ercised an  inherent  jurisdiction  oyer  charitable  trusts,  although 
formerly  the  contrary  opinion  had  been  held,  and  sustained  by 
the  highest  authority. 

Conceding,  however,  that  all  doubt  is  now  at  rest  as  to  chan- 
cery exercising  a  sort  of  limited  and  imperfect  jurisdiction  over 
charities,  prior  and  subsequent  to  the  statute  of  Elizabeth,  and 
independent  of  it,  it  is  not  to  be  controverted  that  the  law  of 
charities,  as  it  prevailed  in  England  and  in  the  colony  of  New- 
York  on  the  19th  of  April,  1775,  and  which  was  a  part  of  that 
common  law  which  the  constitution  of  1777  recognised  and 
adopted,  was  mainly  if  not  exclusively  founded  upon  and  derived 
from  the  provisions  of  the  statute  of  Elizabeth.  Since  that 
statute,  Judge  Story  remarks,  (and  he  is  sustained  by  numerous 
authorities,)  it  is  very  certain  that  no  bequests  have  been  deemed 
within  the  authority  of  chancery,  and  capable  of  being  estab- 
lished and  regulated  thereby,  except  bequests  for  those  purposes 
which  that  statute  enumerates  as  charitable,  or  which  by  analogy 
are  deemed  within  its  spirit  and  intendment.  (Story's  Eq.  Jur. 
i  1155.)  At  the  period  of  the  adoption  of  the  constitution  of 
1777,  the  opinion  was  certainly  universal,  promulgated  as  it  had 
been  by  distinguished  equity  judges  themselves,  after  learned 
and  extensive  research,  that  the  statute  of  Elizabeth  was  the 
fountain  from  which  the  authority  and  doctrine  of  chancery,  in 
cases  of  charity,  had  exclusively  sprung.  There  is  no  affirma- 
tive evidence  that  the  statute  of  charitable  uses  was  not  in  force 
in  this  state  when  a  colony.  The  presumption  is  that  it  was. 
"  It  is  a  natural  presumption,"  says  Chancellor  Walworth,  in  the 
ease  of  Bogardus  v.  Trinity  Church,  (4  Paige,  198,)  "  and 
therefore  is  adopted  as  a  rule  of  law,  that  on  the  settlement  of 
a  new  territory  by  a  colony  from  another  country,  especially 
when  the  colonists  continue  subject  to  the  same  government,  they 
carry  with  them  the  general  laws  of  the  mother  country,  which 
are  applicable  to  the  situation  of  the  colonists  in  the  new  terri- 
tory ;  which  laws  thus  become  the  laws  of  the  colony  until  they 
are  altered  by  common  consent  or  by  legislative  enactment.    The 
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common  law  of  the  mother  country,  as  modified  by  positive  enact- 
ments, together  with  the  statute  laws  which  are  in  force  at  the 
time  of  the  emigration  of  the  colonists,  become  in  fact  the  com- 
mon law,  rather  than  the  common  and  statute  law  of  the  colony. 
The  statute  law  of  the  mother  country,  therefore,  when  intro- 
duced into  the  colony  of  New- York  by  common  consent,  because 
it  was  applicable  to  the  colonists  in  their  new  situation,  and  not 
by  legislative  enactment,  became  a  part  of  the  common  law  of 
this  province."  There  is  positive  evidence  that  the  British  stat- 
utes of  mortmain  were  in  force  in  the  colony.  We  have  then 
the  legal  presumption  in  the  one  case,  and  positive  knowledge  in 
the  other,  that  the  statute  of  charitable  uses,  and  the  statutes  of 
mortmain,  were  laws  in  force  in  the  colony  of  New- York,  together 
with  the  fact  that  at  the  adoption  of  the  constitution  of  1777,  the 
opinion  universally  prevailed  that  the  authority  of  chancery  over 
charitable  trusts,  was  the  exclusive  offspring  of  the  first  named 
statute,  and  had  not  grown  out  of  the  inherent  jurisdiction  of 
that  court.  We  have  also  the  further  fact  that  if  at  any  period 
in  British  jurisprudence  her  courts  of  equity  exercised  the  power 
of  establishing  and  enforcing  general  and  indefinite  charities,  the 
law  of  charitable  uses,  as  it  prevailed  in  England  and  in  the  col- 
ony of  New-York  at  the  period  of  our  revolution,  was  not  the 
same  which  prevailed  anterior  to  the  statute  of  Elizabeth,  but 
was  a  law  which  had  been  moulded  and  shaped  by  numerous  ad- 
judications of  chancery  under  that  statute ;  the  court  claiming 
and  receiving  its  authority  from  the  statute,  and  holding  that 
nothing  which  was  not  within  its  purview  was  a  charity.  It  may 
be,  that  looking  at  the  provision  of  the  constitution  even  under 
these  circumstances,  it  is  broad  enough  to  embrace  the  adoption 
of  those  measurably  undefined  and  unsystematized  rules  of  the 
common  law  in  relation  to  charities,  including  those  which  au- 
thorized a  court  of  equity  to  carry  them  into  effect,  to  be  collected 
almost  wholly  from  unreported  precedents  anterior  to  the  43d 
year  of  the  reign  of  Elizabeth :  but  in  view  of  the  fact  that  until 
recently  it  was  generally  supposed  that  equity  derived  its  exclusive 
jurisdiction  and  power  to  establish  and  enforce  charities,  as  such, 
from  the  statute  passed  in  that  year,  it  is  difficult  to  conclude 
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that  the  legislature,  in  subsequently  repealing  the  statute  of 
Elisabeth,  did  not  intend  to  abrogate  the  law,  of  charities  as  it 
was  understood  to  exist  in  England.  If  they  did  not,  the  strange 
inconsistency  with  which  they  acted  is  apparent  They  retained 
the  prohibition  against  corporations  taking  by  devise,  and  limited 
the  amount  of  property  that  religious  corporations  might  hold; 
yet  they  repealed,  without  re-enacting,  the  statute  of  9  Geo.  2, 
ch.  36,  and  permitted  persons  in  extremis  to  devise  to  individual 
trustees,  for  charitable  uses,  and  create  perpetuities.  They  ap- 
probated the  policy  of  preventing  the  locking  up  of  real  property 
in  perpetuity,  while  they  did  what  could  not  fail  to  render  that 
policy  ineffectual.  Perpetuities  were  to  be  protected  if  the  de- 
vise was  to  individual  trustees ;  but  otherwise,  if  to  a  corpora- 
tion, though  the  mischief  to  be  guarded  against  was  the  same  in 
one  case  as  in  the  other.  Devises  to  charitable  uses  had  been  a 
most  fruitful  mode  of  creating  perpetuities.  This,  experience 
had  fully  shown,  insomuch  that  in  Great  Britain  they  were 
avoided  by  statute.  Yet  a  republican  state,  in  which  the  policy 
of  restraining  perpetuities  was  most  obvious,  removes  the  restraint 
by  legislative  action.  These  are  some  of  the  inconsistencies  to 
be  charged  upon  the  legislature,  if  they  did  not  intend,  by  abro- 
gating the  statute  of  Elizabeth,  that  the  English  law  of  charita- 
ble trusts,  supposed  by  them  to  be  founded  upon  it,  should  fall 
with  it.  (See  opinion  of  Duer,  J.  in  Ayres,  <J*c.  Executors,  v. 
Trustees  for  the  Corporation  of  Methodist  Episcopal  Churcl^ 
N.  Y.  Legal  Obs.  vol.  8,  p.  17.) 

But  assuming  that  the  statute  of  Elizabeth  never  was  in  force 
in  this  state,  or  that  it  has  been  repealed ;  that  by  the  common 
law  of  England  and  of  this  state  when  a  colony,  independent  of 
any  statute,  charities  could  be  established  and  enforced  in 
equity ;  that  such  law  became  a  part  of  the  law  of  this  state  by 
constitutional  adoption ;  and  that  anterior  to  the  revised  Stat- 
utes, (the  legislature  having  repealed  the  statute  of  9  Geo.  2,  ch. 
36,)  perpetuities  might  be  created  through  the  medium  of  devises 
to  charitable  uses,  the  trust  upheld  and  the  charity  established 
in  a  court  ef  equity ;  the  question  remains  whether,  under  the 
provisions  of  the  revised  statutes  respecting  trusts  and  perpetu- 
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itaes,  tbe  trust  in  the  residue  or  surplus  of  the  testator's  estate 
is  valid.  This  question  may  be  considered  in  three  aspects : 
1.  Do  the  provisions  of  the  revised  statutes  refer  to,  or  affect, 
charitable  uses  and  trusts ;  and  if  so,  does  the  trust  under  con- 
sideration, in  relation  to  its  object,  conform  to,  or  is  it  contrary 
to  those  provisions  ?  2.  Is  the  alienation  of  the  real,  and  the  dis- 
position of  the  personal  estate,  suspended  by  the  provisions  of 
he  will  in  respect  to  the  disposition  of  the  property  of  the  tes- 
tator for  the  establishment  of  a  Polytechny,  contrary  to  the 
provisions  of  the  revised  statutes?  3.  If  the  trust  as  to  the  real 
estate  can  not  be  supported,  for  want  of  valid  objects,  is  there  a 
power  in  trust  by  which  the  same  objects  can  be  attained? 

1.  All  uses  and  trusts,  except  as  authorized  and  modified  in 
the  article  of  the  revised  statutes,  entitled  "  Of  uses  and  trusts" 
are  abolished.  (1  R.  S.  727,  i  45.)  No  express  trusts  can  any 
longer  be  created,  except  those  enumerated  in  the  55th  section 
of  that  article.  In  determining  the  question  of  the  validity  or 
invalidity  of  an  express  trust,  we  are  to  look  to  that  section 
alone.  If  enumerated  within  its  subdivisions,  the  trust  is  valid ; 
if  not,  it  is  illegal  and  void,  unless  capable  of  execution  as  a 
power  in  trust.  (§  68.)  The  trust  declared  by  the  will  of  the 
testator,  so  far  as  it  affects  the  residue  of  his  real  estate  after 
payment  of  debts  and  legacies,  is  not  authorized  and  defined  by 
that  section.  The  conclusion  is  that  it  is  invalid ;  and  this 
would  seem  to  be  conceded  by  the  counsel  for  the  trustees,  if  the 
statute  has  reference  to,  or  affects,  charitable  uses  and  trusts. 
It  is  urged,  however,  that  the  article  "  Of  uses  and  trusts?  re- 
lates only  to  private  trusts,  and  that  it  was  not  intended  to  affect 
charitable  uses  or  public  trusts ;  that  the  statute  only  refers  to 
personal  rights,  and  that  the  term  uses  employed  in  it,  means  such 
as  can  be  enforced  in  favor  of  individuals.  To  ascertain  the  in- 
tention of  the  legislature  in  the  enactment  of  a  particular  stat- 
ute, courts  are  first  to  look  at  the  words  of  it.  These  may  be  so 
simple,  intelligible  and  unambiguous,  as  plainly  to  speak  the 
legislative  intent,  leaving  no  room  for  construction.  If  so,  we 
should  go  no  further.  It  is  not  to  be  assumed  in  this  case  that 
the  legislature,  or  those  eminent  and  learned  men  who  prepared 
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the  Work  of  revision,  were  ignorant  of  each  a  thing  as  a  charita- 
ble use,  or  a  trust  for  charitable  purposes ;  that  with  the  knowl- 
edge that  gifts  and  devises  to  charitable  uses  had  been  a  popular 
and  fruitful  mode  of  tying  tip  estates,  they  unintentionally  over- 
looked them.  "  Uses  and  trusts,  except  as  authorised  and  modi- 
lied  in  this  article,  are  abolished."  No  charitable  trust  is 
authorised.  The  language  is  plain,  distinct,  emphatic.  The 
abolition  is  of  all  uses  and  trusts— public  or  private— except 
those  which  the  statute  allows.  No  other  interpretation  can  be 
placed  upon  the  words  used.  The  intent  is  plainly  signified, 
that  there  should  be  a  thorough  and  radical  reform  in  this  branch 
of  the  law ;  that  there  should  be  a  total  abrogation  of  express 
trusts,  for  any  and  every  purpose,  except  as  the  legislature 
should  authorise  them.  It  is  said  that  the  statute  refers  to  pri- 
vate trusts,  such  as  may  be  enforced  in  favor  of  individuals. 
But  the  legislature  have  not  said  so,  and  courts  are  not  to  speak 
for  them.  Their  language  is  that  all  trusts  except  those  which 
are  implied,  and  those  expressly  created  to  sell  lands  for  the 
benefit  of  creditors,  or  to  sell,  mortgage  or  lease  lands  for  the 
benefit  of  legatees  or  for  the  purpose  of  satisfying  some  charge 
thereon,  or  to  receive  the  rents  and  profits  of  land,  and  either 
apply  them  to  the  use  of  a  person,  or  accumulate  them  during 
minority,  for  the  use  of  minors,  are  absolutely  abolished.  For  us 
to  interpolate  another  exception  into  the  statute,  would  be  to 
legislate,  and  that  too  on  the  supposition  that  neither  the  legis- 
lature nor  the  revisers,  while  providing  a  new  system  of  uses 
and  trusts,  were  aware  that  there  was  such  a  thing  as  a  chari- 
table use  or  trust,  or  that  the  law  of  charities  had  been  and  was 
an  extensive  branch  of  equity  jurisdiction ;  or  that  knowing  this, 
they  unintentionally  overlooked  and  omitted  uses  and  trusts  of  a 
public  and  charitable  nature.  I  am  not  willing  to  do  this.  It 
were  better  that  we  should  abstain  from  legislation.  If  chari- 
table uses  and  trusts  should  be  excepted  from  the  sweeping 
abolition  made  by  the  revision,  the  legislature  alone  is  competent 
to  do  it. 

What  I  have  said  thus  far  is  based  upon  the  broad,  emphatic 
a*A  comprehensive  word*  of  the  stattte.    Other  views  may  be 
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taken  in  connection  with  the  words,  to  show  that  the  legislature 
intended  to  embrace  public  as  well  as  private  trusts.  The  same 
mischief  was  to  be  guarded  against  in  the  one  ease  as  in  the 
other.  The  same  reasons  of  public  policy  were  applicable  to 
each.  If  by  an  executory  devise  or  private  trust  the  alienabil- 
ity of  property  could  be  suspended,  and  the  same  excluded  from 
commerce,  so  it  might  be  and  had  been  in  times  past,  through 
the  instrumentality  of  a  public  and  charitable  trust.  Indeed  the 
chances  that  it  would  be  in  the  latter  way  were  most  to  be  ap- 
prehended ;  for  apart  from  the  imposition  that  may  be  success- 
fully practiced  upon  men  in  a  dying  hour,  there  is  a  desire  in 
human  nature,  evincing  itself  strongly  in  some,  to  win  in  their 
last  moments,  what  perhaps  they  have  failed  through  life  to  ob- 
tain, the  applause  of  the  world  as  public  benefactors  ;  locking 
up  their  property  and  beggaring  those  connected  with  them  by 
the  ties  of  blood,  to  accomplish  the  end. 

Again ;  the  legislature  have  in  some  degree  interpreted,  by 
subsequent  statutes,  their  intention,  in  the  revision,  to  abolish 
public  and  charitable  trusts,  and  to  apply  to  them  the  statutory 
rules  prohibiting  perpetuities.  In  1840,  they  provided  that  real 
and  personal  property  might  be  granted  and  conveyed  to  any 
incorporated  college  or  other  literary  incorporated  institution  in 
this  state,  in  trust-,  1st.  To  establish  and  maintain  an  observa- 
tory; 2d.  To  found  and  maintain  professorships  and  scholar- 
ships; 8d.  To  provide  and  keep  in  repair  places  for  burial 
of  the  dead;  4th.  For  any  other  specific  purposes,  comprehended 
in  the  general  objects  authorized  by  their  respective  charters. 
So  also  they  provided  that  real  and  personal  estate  might  be 
granted  and  conveyed  to  the  corporation  of  any  city,  or  village, 
to  be  held  in  trust  for  any  purpose  of  education,  or  the  diffusion 
of  knowledge,  or  the  relief  of  distress,  or  for  parks,  gardens,  or 
other  ornamental  grounds,  or  grounds  for  the  purposes  of  mili- 
tary parade  and  exercise,  or  health  and  recreation,  within  or 
near  such  incorporated  city  or  village ;  the  trusts  to  continue  for 
such  time  as  might  be  necessary  to  accomplish  the  purposes  for 
which  they  might  be  created.  (Laws  of  1840,  chap.  818.)  And 
in  1841,  they  provided,  that  devises  and  bequests  of  real  and 


feW.]  IN  THE  SUPREME  COURT,  $4$ 


Yates  v.  Yates. 


personal  property  in  trust  for  any  of  the  purposes  for  which 
such  trusts  were  authorized  under  the  law  of  1840,  and  to  such 
trustees  as  were  therein  authorized,  should  be  valid,  in  like  man- 
ner as  if  such  property  had  been  granted  and  conveyed  accord- 
ing to  the  provisions  of  that  law.  (Laws  of  1841,  chap.  26.) 
Prior  to  these  statutes,  it  is  true,  corporations  had  been  prohib- 
ited from  taking  directly  by  devise,  unless  expressly  authorized 
by  their  charters  or  by  statute ;  though  it  was  not  clear  that 
they  might  not  take,  through  the  intervention  of  individual  trus- 
tees, previous  to  the  adoption  of  the  revised  statutes.  There 
was  no  prohibition  against  their  taking  directly  by  grant  for  any 
purposes  comprehended  in  the  general  objects  authorized  by 
their  charters.  Why  then  specifically  authorize  them  to  hold 
property  in  trust  for  public  and  charitable  uses,  if  the  revised 
statutes  had  not  referred  to  or  affected  such  trusts  ?  Or  why 
specifically  provide  that  the  trust  should  continue  for  such  time 
as  might  be  necessary  to  accomplish  the  purposes  for  which  it 
was  created,  if  it  had  not  been  previously  intended  that  trusts  of 
the  character  authorized  should  be  limited,  not  on  contingent 
events,  but  on  lives  ?  Or  why  specifically  authorize  the  crea- 
tion of  express  trusts  for  the  charities  enumerated,  if  that  class 
of  trusts  had  not  been  affected  by  the  revision  of  the  statutes? 

My  conclusion  is,  that  trusts  of  real  property,  for  charitable 
uses,  are  not  valid  in  law  unless  of  the  description  authorised  by 
the  statute  of  1840,  and  made  to  such  trustees  as  are  therein 
authorized  to  hold.  Nor  can  I  say  that  I  arrive  at  such  a  con- 
clusion with  regret ;  for  trusts  are  not  necessary  for  public  char- 
ities ;  direct  grants  are  always  better.  This  court  has  not  here- 
tofore been  called  upon  to  determine  whether  the  provisions 
of  the  revised  statutes  referred  to  or  affected  this  character  of 
uses  and  trusts.  What  we  have  upon  that  point  is  from  Assist- 
ant Vice  Chancellor  Sandford,  and  the  superior  court  of  the  city 
of  New-York ;  the  former  holding  that  the  article  of  uses  and 
trusts  related  only  to  private  trusts ;  the  latter,  that  charitable 
uses  and  trusts  were  affected  by  it.  {Shotwell  v.  Mott,  2  Sand. 
Ch.  R.  46.  Ayers  et  at.  Ex*rs  v.  Trustees  for  the  Corpora- 
Hon  of  the  Methodist  Episcopal  Church  et  al,  8  N.  Y.  Legal 
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Observer,  17.)  Though  entertaining  a  high  respect  for  the  Ae+ 
sistant  Vice  Chancellor  as  a  learned  and  accomplished  judge,  I 
am  compelled  on  this  point  to  differ  from  him. 

II.  The  absolute  power  of  alienation  of  an  estate  in  lands  i* 
suspended  when  there  are  no  persons  in  being  by  whom  an  ab- 
solute fee  in  possession  can  be  conveyed.  (1  JR.  &  728,  }  14.) 
This  power  of  alienation  can  not  be  suspended,  by  any  limitation 
or  condition  whatever,  for  a  longer  period  than  during  the  con- 
tinuance of  not  more  than  two  lives  in  being  at  the  creation  of 
the  estate.  (1  R.  S.  723  i  15.)  The  restrictions  of  the  stat- 
ute are  equally  applicable  to  present  and  to  future  estates.  (16 
Wend.  128, 163.  14  fy  265.)  A  similar  rule  is  applied  to 
personal  property.  The  absolute  ownership  of  personal  prop- 
erty can  not  be  suspended,  by  any  limitation  or  condition  what- 
soever, for  a  longer  period  than  during  the  continuance  and  until 
the  termination  of  not  more  than  two  lives  in  being  at  the  date 
of  the  instrument  containing  such  limitation  or  condition ;  or  if 
such  instrument  be  a  will,  for  not  more  than  two  lives  in  being 
at  the  death  of  the  testator.  (1  R.  S.  773.)  The  provision  is 
the  same  in  effect  as  that  relating  to  real  estate ;  as  absolute 
ownership  implies  the  right  of  absolute  disposal. 

The  testator's  intention  as  evinced  by  his  will,  was  that  his 
debts  and  the  legacies  specifically  given,  should  be  first  paid  out 
of  the  trust  property.  To  effectuate  this  intent  he  authorised  his 
trustees  to  sell  his  real  property,  except  his  estate  at  Chittenango 
and  its  vicinity.  The  latter  estate  was  to  be  preserved,  unless 
absolutely  required  to  pay  debts  and  legacies.  The  object,  as 
he  states,  which  he  had  in  view  in  the  purchase  and  extension 
of  that  property,  was  the  establishment  of  the  Polytecbny,  and 
he  anxiously  hoped  that  the  derangement  of  his  affairs  and  the 
extent  of  his  debts  might  not  require  its  abandonment, 

If  it  should  become  necessary  for  the  payment  of  debts  and 
legacies  to  sell  the  Chittenango  estate  or  any  part  thereof,  the* 
the  ground  suitable  for  village  lots  should  be  sold,  the  trustees 
giving  six  months'  notice,  <fcc,  and  as  the  sale  of  village  lots 
would  always  be  necessary,  as  the  testator  supposed,  for  the  ad- 
vantage of  the  place,  whether  the  proceeds  were  required  for  the 
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payment  of  the  debts  or  not,  the  trustee*  were  to  centime  te 
sell  all  that  might  be  required,  and  -when  such  proceeds  were 
not  required  to  pay  debts  and  legacies,  they  were  to  be  invested 
for  the  support  of  the  Polytechny .  There  is  undoubtedly  a  valid 
express  trust  to  pay  debts  and  legacies,  and  all  sales  made  for 
that  purpose  are  valid.  There  is  no  question  however  upon  this 
point,  as  it  is  conceded;  and  we  are  only  asked  to  construe  those 
parts  of  the  will  which  relate  to  the  disposition  of  the  residue  of 
his  estate,  after  the  payment  of  debts  and  legacies. 

The  will  provides  that  if,  after  winding  up  and  settling  the 
affairs  of  the  testator,  the  trustees  ascertain  that  there  are  funds 
sufficient  left  to  commence  and  found  the  school,  they  are  to  pe- 
tition the  legislature  of  this  state  to  accept  the  devise  for  the 
object  of  endowing  and  supporting  the  Polytechny  upon  the  tes- 
tator's plan ;  to  confirm  its  permanency  by  a  legislative  act,  and 
make  the  necessary  arrangements  for  its  uniform  Mid  steady 
government  If  such  a  law  can  not  be  obtained  in  this  state,  to 
the  satisfaction  of  the  trustees,  then  the  residue  of  the  testa- 
tor's estate  is  to  be  disposed  of,  and  the  money  received  therefor 
invested,  until  the  sum  of  $100,000  be  funded,  when  the  trustees 
are  to  form  the  institution  in  any  state  a  majority  of  them  please 
to  select,  .which  is  willing  to  give  the  proper  irrevocable  legal 
guaranty  for  its  performance,  and  appropriate  not  less  than 
1000  acres  of  land  for  the  purpose. 

The  application  of  the  property  devised  is  postponed  until  the 
estate  of  the  testator  is  settled,  and  it  is  ascertained  that  there 
is  sufficient  for  the  establishment  of  the  school,  and  until  the 
legislature  of  this  state  shall  have  passed  a  law  accepting  the 
devise,  and  made  the  necessary  arrangements  for  the  govern- 
ment of  the  school,  to  the  satisfaction  of  the  trustees.  Until 
these  conditions  are  performed,  who  are  capable  of  conveying  the 
property  ?  Not  the  trustees,  if  the  trust  be  valid,  and  they  take 
the  estate;  for  any  act  of  theirs  in  contravention  of  the  trust  is 
absolutely  void.  (R.  S.  780,  §  65.  14  Wend.  818.)  Not  the 
Polytechny ;  for  it  is  not  in  existence.  Not  the  state  5  for  i* 
has  not  accepted  the  devise.  If  it  be  the  heirs  at  law  of  the  tea- 
r,  the  estate  must  have  descended  to  them  for  the 
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that  the  devise  is  invalid.  There  is  therefore  a  suspense  of  the 
power  of  alienation  for  an  indefinite  term,  to  wit,  from  the  death 
of  the  testator,  until  the  conditions  precedent  to  the  application 
of  the  residue  are  performed.  Is  this  suspense  legally  limited  1 
There  can  be  no  limitation  of  a  term  not  measured  by  lives, 
lives  must  be  designated,  and  life  must  in  some  form  enter  into 
the  limitation.  (16  Wend.  133,  171,  172,  274.  20  Id.  506. 
9  Paige,  521.  1  Denio,  57.)  Here  the  suspense  is  limited  by 
the  happening  of  contingent  events.  There  is  a  period  between 
the  testator's  death  and  the  time  when  an  interest  is  to  vest  in 
the  Polytechny  as  a  corporation,  or  in  the  state  as  a  trustee  or 
devisee,  (already  fourteen  years,)  not  measured  by  any  designated 
life  or  lives  in  being,  but  by  contingent  events.  Any  possible 
limitation  or  condition  which  may  suspend  the  p6wer  of  aliena- 
tion for  a  longer  period  than  two  lives  in  being  at  the  creation 
of  the  estate,  renders  it  void.  No  lives  are  designated,  nor  does 
life  in  any  form  enter  into  the  limitation.  The  will  contemplates 
the  application  of  the  fund,  after  the  debts  and  legacies  are  paid, 
and  therefore,  after  the  expiration  of  the  trust  for  that  purpose ; 
but  if  it  may  be  made  during  that  time,  it  may  also  be  made, 
according  to  the  will,  after  the  term  has  expired.  This  the  law 
will  not  permit ;  the  rule  being,  that  by  no  contingency  what- 
ever can  the  vesting  possibly  be  suspended  for  any  term  not 
measured  by  lives.  The  power  to  sell  the  land  is  limited,  by 
the  evident  intent  of  the  testator,  to  a  sale .  for  the  payment  of 
the  debts  and  legacies ;  and  he  clearly  intended  that  the  bulk  of 
his  land  at  Ghittenango  should  not  be  sold,  if  not  required  for 
that  purpose,  but  should  be  retained  as  the  site  for  the  buildings 
necessary  for  the  school,  and  for  farms  at  which  agricultural 
knowledge  might  be  practically  acquired  by  the  students.  But 
if  included  in  the  power,  nothing  would  be  gained  in  favor  of  the 
will,  because,  when  the  surplus  was  oonverted  into  personal 
estate,  its  absolute  ownership  (which  means  the  right  of  absolute 
disposition,)  would  be  suspended  by  the  provisions  referred  to, 
for  an  indefinite  torn,  and  the  will  in  that  event  would  be  equally 
invalid  as  if  the  surplus  remained  in  land.  The  most  general 
and  comprehensive  power  of  sale  and  exohange  of  the  particular 
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property  devised,  does  not  render  it  alienable  in  the  sense  of  the 
statute,  or  of  the  rales  against  perpetuities  ;  those  rules  refer* 
ring  to  the  value  or  corpus  of  the  property,  whatever  form  it 
may  assume,  and  being  intended  to  prevent  such  value  being 
locked  up  and  excluded  from  commerce. 

The  will  in  this  case  suspends  the  power  of  alienation  of  the 
residue  of  the  real  estate  and  the  disposition  of  the  personal  that 
may  be  accumulated  by  the  sale  of  any  part  of  such  realty,  for 
an  indefinite  term,  to  wit :  from  the  testator's  death  until  his 
affairs  are  wound  up,  and  until  it  is  ascertained  that  there  is 
sufficient  for  the  establishment  of  the  Poly techny :  and  further, 
until  the  legislature  of  this  state  shall  have  accepted  the  devise, 
and  made  the  necessary  arrangements  for  the  government  of  the 
school,  to  the  satisfaction  of  the  trustees.  This  is  a  limitation 
unauthorised  by  law.  The  law  against  the  suspense  of  alienation 
of  real  or  personal  property,  is  applicable  to  every  species  of 
conveyance  and  limitation,  whether  it  be  by  deed  or  will ;  whether 
it  be  directly  to  a  party  competent  to  hold  property,  or  indirectly 
in  trust  or  to  the  use  of  sueh  party,  or  to  one  hereafter  to  come 
into  existence ;  and  whether  limited  by  an  executory  devise,  or 
a  springing  use,  and  whether  in  the  form  of  a  power  in  trust,  or 
of  a  legfrl  express  trust.  If  therefore,  it  be  conceded  that  there 
is  an  express  trust,  or  an  executory  devise,  or  a  power  in  trust, 
with  a  valid  and  legitimate  object,  for  charitable  uses,  and  in  all 
other  respects  unexceptionable;  yet  the  estate  depending  on 
conditions  as  to  the  time  of  vesting  which  suspend  the  alienation 
for  a  period  not  measured  by*  a  life  or  two  lives  in  being,  it  is 
equally  as  void  as  if  the  object  had  been  illegal. 

It  is  urged  that  the  devise  being  for  a  public  charity,  it  does 
not  fall  within  the  restrictions  of  the  statute  respecting  the  cre- 
ation of  perpetuities.  The  testator  has,  by  his  will,  created 
either  a  present  or  future  estate  in  lands.  If  he  has  not,  then 
the  lands  have  descended  to  his  heirs  at  law.  All  estates,  by 
the  statute,  are  void  in  their  creation,  if  the  absolute  power  of 
alienation  is  not  limited  according  to  law.  The  statute  is  gen- 
eral and  comprehensive;  there  are  no  exceptions.  But  as  I 
have  before  remarked,  the  mischief  to  be  guarded  against  was 
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quite  as  much  to  be  apprehended  through  the  instrumentality  of 
devises  to  charitable  uses,  as  in  any  other  way.  "  It  is  the  very 
nature  of  such  dispositions/'  says  Lewis,  "  to  withdraw  the  sub- 
ject of  them  from  every  kind  of  circulation,  since  a  contrary 
course  defeats  their  manifest  object." 

It  is  urged  also,  that  here  was  a  conditional  devise  to  the  state 
for  the  purpose  specified  in  the  will,  and  as  such  it  was  free  from 
all  legal  objections.  The  state  is  not  made  either  devisee  or 
beneficiary.  All  the  state  has  to  do  is  to  sanction  and  give  the 
devise  effect ;  and  whatever  it  may  do,  if  not  approved  by  the 
trustees,  is  to  be  a  nullity.  But  a  perpetuity  can  not  be  created 
by  a  devise  to  the  state,  more  than  to  individuals.  Nor  can  the 
state,  as  was  suggested  on  the  argument,  legalize  or  continue  the 
devise  so  as  to  pass  it  into  the  hands  of  a  corporation  to  be  cre- 
ated by  it  in  futuro.  If,  as  the  law  existed  at  the  death  of  the 
testator,  the  devise  was  invalid,  and  the  estate  descended  to  the 
heirs  at  law,  no  subsequent  action  of  the  legislature  could  legally 
divest  them  of  it. 

III.  It  is  perhaps  unnecessary  that  we  should  specifically 
inquire  whether  there  is  a  power  in  trust  in  the  will,  by  which 
the  intention  of  the  testator  as  to  the  remainder  of  his  estate 
can  be  carried  into  effect ;  because  upon  the  assumption  that 
there  is  a  power  in  trust,  it  would  be  subject  to  the  same  rules, 
as  to  the  suspension  of  the  power  of  alienation,  as  direct  trusts. 
The  real  estate  reserved  for  the  school  would  descend  to  the 
heirs  at  law  subject  to  the  execution  of  the  power.  The  testa- 
tor's property  would  go  to  his  heirs  until  the  time  arrived  to 
establish  and  endow  the  Polyteehny.  Then  by  the  execution  of 
the  power,  the  estate  of  the  heirs  would  be  divested.  So  long 
as  such  a  power  existed,  an  absolute  fee  could  not  be  conveyed. 
The  statute  is,  that  alienation  shall  not  be  suspended  by  any 
limitation  or  condition  whatever.  If  it  can  not  be  by  an  express 
trust  or  an  executory  devise,  neither  can  it  be  by  a  power  in 
trust.  (1  R.  S.  737,  M 128, 129.  Hawloy  v.  James,  16  Wend. 
186, 178.  14  Wend.  824.)  But  it  is  questionable  whether  the 
powtr  contained  in  the  devise  is  a  power  in  trust  at  all,  either 
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general  or  special.  There  is  no  person  or  class  of  persons  desig- 
nated in  whose  favor  the  power  can  be  executed. 

I  am  of  the  opinion  that  the  trust  created  by  the  will  of  the 
testator,  so  far  as  relates  to  the  residue  of  his  estate  after  the 
payment  of  debts  and  specific  legacies,  is  invalid,  for  the  reasons, 
1st.  That  the  trust  created  is  not  authorized  by  law ;  2d.  That 
if  it  be  regarded  as  an  express  trust  or  a  power  in  trust,  or  an 
executory  devise,  the  power  of  alienation  is  suspended  for  an 
indefinite  term,  not  measured  by  a  designated  life  or  two  lives  in 
being,  but  by  contingent  events.  The  remainder  of  the  real 
estate,  after  the  payment  of  debts  and  legacies,  descends  to  the 
heirs  at  law  of  the  testator,  and  so  much  of  the  personal  estate 
as  has  been  accumulated  and  invested  for  the  support  of  the 
Polytechny,  by  a  sale  of  the  real  property  at  Chittenango,  or 
which  is  not  required  for  the  payment  of  debts  and  legacies, 
passes  to  his  next  of  kin. 

There  must  be  a  decree  declaring  that  the  trust  created  by 
the  testator's  will,  so  far  as  its  object  is  to  pay  the  debts  of  the 
testator  and  the  legacies  specifically  bequeathed,  is  valid ;  that 
the  trust  in  the  remainder  of  the  testators  estate,  having  for  its 
object  the  endowment  and  support  of  the  Polytechny,  is  invalid, 
not  being  authorized  by  law,  and  suspending  the  power  of  alien- 
ation of  an  absolute  fee  in  possession  for  an  indefinite  term, 
without  reference  to  any  designated  life  or  two  lives  in  being ; 
that  there  be  a  reference  to  a  competent  person  to  take  and 
state  the  account  of  the  executors,  and  report  thereon  to  the 
court,  and  on  the  confirmation  of  such  report,  that  a  final  decree 
be  entered  directing  the  distribution  of  the  assets  in  hand,  dis- 
posing of  the  shares  and  rights  of  the  respective  defendants  in 
the  real  and  personal  estate  of  the  testator,  and  settling  all  ques- 
tions of  oesta  and  expenses,  and  out  of  what  funds  to  be  paid. 
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Harris  and  others  vs.  Thompson  and  others. 

In  the  year  1620  the  state  built  a  dam  across  the  Hudson  river  at  Fort  Miller, 
which  was  about  four  feet  higher  than  an  old  dam  then  existing  at  thai 
place.  The  object  of  the  new  dam  was  to  make  slackwater  navigation  con- 
necting the  Ghamplain  canal  at  Fort  Edward  with  the  canal  at  Fort  Miller. 
At  the  time  of  the  erection  of  such  dam  there  were  mills  on  both  sides  of 
the  river,  owned  by  the  occupants  of  the  lots  on  each  side  respectively,  and 
in  1882  and  1834  the  plaintiffs  and  their  grantors  erected  new  mills  on  the 
west  side  of  the  river.    In  1828  the  canal  from  Fort  Edward  to  Fort  Miller 

x  was  finished,  which  rendered  the  slackwater  nearly  useless.  In  1829  an 
act  was  passed  by  the  legislature,  for  the  payment  of  damages  sustained  by 
the  erection  and  continuance  of  the  dam;  and  if  the  interest  on  the  amount 
paid  was  more  than  the  amount  received  for  the  use  of  the  surplus  waters, 
the  canal  commissioners  were  to  lower  the  same,  so  that  further  damages 
would  not  be  sustained,  and  the  land  was  to  continue  the  property  of  the 
owners.  The  same  year  one  of  the  foremen  of  the  canal  took  part  of  the 
planks  off  the  dam,  which  were  partially  restored  by  a  tenant  of  the  niflls, 
and  again  displaced.  In  1880  an  act  was  passed  requiring  the  canal  com- 
missioners to  replace  the  timbers  of  the  dam,  and  the  canal  appraisers  to 
estimate  aU  the  damages  arising  to  the  several  owners  or  occupants  of  land 
affected  by  the  erection  and  continuance  of  the  dam,  but  the  lands  on  which 
the  damages  were  sustained  were  to  continue  to  be  the  property  of  the  sev- 
eral owners.  And  in  case  the  persons  interested  in  the  continuance  of  such 
dam  should  pay  into  the  state  treasury  a  sum  of  money  which,  after  de- 
ducting therefrom  the  sum  of  $1600,  the  estimated  amount  of  benefit  to 
the  state,  should  equal  the  amount  of  such  damages,  then  the  dam  was  to 
remain ;  otherwise  the  canal  commissioners  were  to  remove  it.  Under  this 
act  the  damages  were  appraised  at  $2575,00,  of  which  sum  $1074,99  was 
thereupon  paid  by  the  Messrs.  B.,  owners  of  mills  on  the  east  side  of  the 
river;  and  the  dam  was  then  repaired  by  the  state,  under  the  said  law.  At 
the  time  the  state  dam  was  built,  it  was  agreed  between  the  canal  commis- 
sioners and  B.  &  H.  the  plaintiffs,  who  were  occupants  of  the  mills  on  the 
west  side  of  the  river,  that  if  the  latter  would  build  100  feet  of  the  dam  the 
former  would  let  them  have  the  additional  head.  They  built  the  100  feet  ac- 
cordingly, and  used  the  surplus  water  from  that  time  until  1886  when  the  de- 
fendants tore  away  a  part  of  the  dam,  thereby  stopping  the  plaintiffs'  mills. 
In  an  action  on  the  case  by  the  plaintiffs,  to  recover  damages  of  the  defend- 
ants for  the  injury  thus  occasioned, 

JHfeW,  1.  That  the  state  had  the  power  to  keep  up  the  dam,  without  regard  to 
conscqucnccsj  and  that  so  far  a*  the  dam  had  been  kept  up  by  the  state, 
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the  court  would  not  inquire  for  what  purpose  it  had  been  continued.  That 
the  plaintiffs,  by  reason  of  the  long  occupancy  by  them  and  their  grantors, 
of  the  surplus  water,  and  their  actual  possession  at  the  time  of  the  alledged 
injury,  could  maintain  an  action  for  obstructing  the  use  thereof,  against  any 
one  not  having  a  right  to  interfere  with  the  same ;  and  that  it  was  not  com- 
petent for  the  defendants  to  set  up  as  a  defense  that  the  dam  was  a  public 


2.  That  the  objection,  that  no  right  of  action  could  aocrue  to  the  plaintiffs,  for 
a  deprivation  of  the  water,  except  under  a  license  or  purchase  from  the 
state,  could  only  be  raised  by  the  state,  and  not  by  strangers. 

8.  That  the  statute  of  1880  was  a  recognition  of  the  rights  of  the  mill  owners, 
and  ii  seems,  a  pledge  on  the  part  of  the  state  that  upon  certain  conditions 
the  dam  should  be  continued ;  which  conditions  were  complied  with  by  the 
mill  owners. 

4.  That  the  statute  of  1830,  the  performance  of  its  conditions,  and  the  re-build- 
ing of  the  dam,  were  tantamount,  so  far  as  third  persons  were  concerned,  to 
a  right  to  use,  if  not  a  sale  of,  the  surplus  water.  And  that  the  act  was  not 
unconstitutional. 

6.  That  the  dam  being  a  state  work,  the  act  of  1880  was  not  invalid  because 
its  operation  tended  to  benefit  individuals ;  nor  for  the  reason  that  the  mill 
owners  shared  the  burden  of  paying  the  damage  to  owners  of  contiguous 
land,  and  of  supporting  a  dam. 

•.  That  the  neglect  of  the  state  to  keep  the  dam  in  good  preservation  did  not 
take  away  its  public  character,  or  authorize  its  destruction  by  individuals 
as  being  a  public  nuisance. 

7.  That  to  the  extent  that  the  dam  was  maintained  by  the  state,  or  by  its  au- 
thority, it  could  not  be  a  nuisance ;  and  as  the  plaintiffs  had  a  right  to  use 
the  water  which  it  furnished  in  that  condition,  they  could  recover  for  any 
injury  sustained  by  abating  it  below  its  capacity,  as  maintained  by  the 
state. 

Private  property  can  not  be  taken  for  private  use ;  but  it  is  always  subject  to 
the  necessities  of  the  public,  on  compensation  being  made.  And  it  is  with 
the  sovereign  power  to  determine  upon  the  necessity  and  expediency  of  the 
appropriation. 

The  courts  have  no  power  to  review  that  determination.  They  may  inquire 
whether  the  intended  use  is  public  or  private;  but  when  it  is  ascertained 
that  the  purpose  is  public,  there  the  inquiry  stops. 

This  was  an  action  on  the  case,  brought  by  John  and  William 
B.  Harris  against  Thompson  and  eighteen  others,  for  tearing 
away  a  part  of  the  Fort  Miller  dam  in  September,  1846,  by 
which  act  the  mills  of  the  plaintiffs  thereon  were  stopped  for 
want  of  water.  The  cause  was  tried  in  Jane,  1848,  at  the  Sara- 
toga circuit  before  Justice  Hand.    The  declaration  alledged  that 
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the  plaintiffs  were  possessed  of  certain  mills  in  Northumberland, 
Saratoga  county,  to  run  which  they  were  entitled  to  the  use  of 
"  water  and  surplus  water"  of  the  Fort  Miller  dam,  and  that  the 
defendants,  with  intent  to  prevent  the  plaintiffs  from  using  the 
water,  tore  away  part  of  the  dam  and  thereby  stopped  their  mills. 
The  2d  count  alledged  that  the  plaintiffs  possessed  the  mills 
and  used  the  waters  of  the  Hudson  river,  which  were  diverted  by 
the  defendants,  and  the  mills  stopped ;  but  it  contained  no  aver- 
ment that  the  plaintiffs  were  entitled  to  the  surplus  waters. 
Neither  count  set  out  the  title  of  the  plaintiffs.  The  defendants 
pleaded  nan  ad;  and  gave  notice,  that  although  the  plaintiffs 
as  riparian  owners  had  a  right  to  enjoy  the  natural  flow  of  the 
river  on  the  west  side,  they  had  no  right  to  use  the  waters  or 
surplus  waters  of  the  Fort  Miller  dam,  which  was  built  in  1820 
for  the  temporary  purpose  of  slackwater  navigation  between 
Fort  Edward  and  Fort  Miller  as  a  substitute,  for  the  time  being, 
for  a  part  of  the  Champlain  canal,  and  which  by  the  completion 
of  the  canal  was  superseded  and  had  become  unnecessary  to  tie 
public,  and  had  been  abandoned,  and  was  kept  up  wrongfully  and 
injuriously  by  die  plaintiffs  and  for  their  private  use  and  pur- 
poses, and  the  dam  overflowed  the  lands  of  the  defendants.  The 
notice  denied  the  plaintiff's  right  to  use  the  water ;  and  averred 
that  the  river  was  a  public  highway,  and  the  dam  a  public  and  . 
oommon  nuisance  by  obstructing  its  navigation,  endangering 
the  property  and  the  lives  of  the  citizens,  by  overflowing  the 
banks  of  the  river  and  the  highways  thereon,  and  producing  dis- 
ease and  pestilence  and  death  among  the  inhabitants.  Also 
that  the  dam  was  the  property  of  the  state,  and  could  not  be  ap- 
propriated to  local  or  private  use  without  a  vote  of  two-thirds  of 
the  legislature.  That  the  state  by  their  agent,  the  canal  com- 
missioner, had  been  induced  unlawfully  to  change  the  location 
of  the  dam,  and  build  it  longer,  on  the  plaintiffs'  promise  to  build 
100  feet,  which  100  feet  the  defendants  had  not  injured.  And 
a*  to  this  agreement  or  right  to  use  the  water  they  set  up  the 
statute  of  frauds,  there  being  no  deed  or  writing,  d&c.  and  thai 
the  plaintiffs  acquired  no  right  to  use  the  water.  The  suit  was 
commenced  in  July,  1847.    A  verdict  was  rendered  for  ti» 
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plaintiffs  for  $151,6&  On  the  trial  it  appeared  that  the  plain* 
tiffs  had  a  grist  mill,  plaster  mill,  and  saw  mill  on  the  west  end 
of  the  Fort  Miller  dam ;  *and  the  Messrs.  Bleeckers  owned  mills 
on  the  east  end,  the  latter  being  occupied  by  L.  L.  Viele.  There 
was  a  dam  on  the  west  side  of  the  Hudson,  near  this  place,  with 
*  wing  running  up  stream,  in  the  year  1794 ;  also  another  wing 
on  the  east  side,  and  in  low  water  they  were  joined  with  brack- 
ets. There  were  mills  then  on  both  sides,  owned  by  the  occu- 
pants of  the  lots  on  each  side  respectively.  In  1832  the  plain- 
tiffs and  their  grantors  built  a  valuable  grist  mill  on  the  west 
side  of  the  river  at  an  expense  of  about  $6000 ;  and  in  1834  a  • 
plaster  mill.  In  1820  or  1821  the-state  built  a  dam  across  the 
river,  which  was  about  4  feet  higher  than  the  old  dam.  The 
object  of  this  dam  was  to  make  slackwater  navigation  connecting 
the  canal  at  Fort  Edward  with  the  canal  at  Fort  Miller*  The 
next  year  the  Bleeckers  erected  a  wing  dam  to  turn  the  water 
to  their  mills.  In  1828  the  canal  from  Fort  Edward  to  Fort 
Miller  was  finished,  which  rendered  the  slackwater  nearly  use- 
less. In  1829  an  act  was  passed  to  pay  damages  sustained  by 
the  erection  and  continuance  of  the  dam,  and  if  the  interest  on 
the  amount  paid  was  more  than  the  amount  received  for  the  use 
of  the  surplus  waters,  the  commissioners  were  to  lower  the  same 
so  that  further  damages  would  not  be  sustained.  And  the  land, 
notwithstanding  the  appraisal  and  payment  of  damages,  was  to 
continue  the  property  of  the  owners.  The  same  year  one  of  the 
foremen  of  the  canal  took  part  of  the  planks  off  the  dam,  which 
were  partially  restored  by  Viele,  under  Bleecker ;  and  a  man  by 
the  name  of  Lewis  displaced  them.  In  1830  an  act  was  passed 
requiring  the  canal  commissioners  to  replace  the  timbers  of  the 
dam,  and  the  canal  appraisers  to  "estimate  all  the  damages 
arising  to  the  several  owners  or  occupants  of  land  affected  by  the 
erection  and  continuance  of  the  Fort  Miller  dam,  in  the  manner 
provided  by  the  laws  of  this  state ;  but  the  lands  on  which  said 
damages  are  sustained  shall  continue  to  be  the  property  of  tike 
several  owners,  in  the  same  manner  as  if  this  act  had  not  been 
p*s**d."  (Laws  of  1830,  chap.  185,  §  1.)  The  3d  section  pro* 
tided  for  deducting  damages  before  tben  appraised.  The  4th 
Vol.  IX.  45 
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section  was  as  follows :  u  If  within  30  days  after  such  appraisal 
as  aforesaid ;  or  in  case  of  appeal,  if  within  30  days  after  the 
final  determination  thereof,  the  persons'  interested  in  the  contin- 
uance of  said  dam  shall  pay  to  the  treasurer  of  this  state  a  sum 
of  money,  which,  after  deducting  therefrom  the  sum  of  $1500, 
the  estimated  amount  of  benefit  to  the  state,  shall  equal  the 
amount  of  said  damages,  in  such  case  said  dam  shall  remain ; 
otherwise,  it  shall  be  the  duty  of  the  canal  commissioners  to 
remove  the  same."  And  it  was  further  provided,  that,  in  case 
the  above  provisions  were  complied  with,  the  commissioners 
%  should  pay  the  damages  so  appraised,  (deducting  damages  before 
paid,)  and,  if  not  complied  with,  the  commissioners  were  to  pay 
only  the  damages  theretofore  sustained  by  the  erection  and 
continuance  of  the  dam,  deducting  as  before.  Under  this  act 
the  damages  were  appraised  at  $2575,60,  of  which  the  Messrs. 
Bleecker  paid  $1074,99  on  the  12th  day  of  August,  1830.  The 
dam  was  repaired  by  the  state  under  this  law.  Col.  Young  tes- 
tified, under  objection,  that  the  dam  was  built  about  the  year 
1820,  for  the  purposes  of  slackwater  navigation.  That  the  com- 
missioners knew  the  water  must  be  raised  3  or  4  feet,  and  it  was 
proposed  and  agreed  with  Burt  &  Harris,  (occupants,)  that,  if 
they  would  build  100  feet  of  the  dam,  the  commissioners  would 
let  them  have  the  additional  head ;  and  they  had  used  the  water 
ever  since.  That  the  state  dam  would  have  lessened  their  water 
power  if  they  had  continued  to  use  their  old  dam.  That  no 
writings  passed  between  them,  and  the  arrangement  was  entirely 
verbal  That  Burt  <fc  Harris  built  the  100  feet  of  dam.  The 
evidence  in  relation  to  the  stipulation  between  Col.  Young  and 
Burt  <fc  Harris,  the  former  owners  of  the  mills,  was  objected  to, 
because  the  commissioners  had  no  power  to  make  such  a  con- 
tract ;  and  if  they  had,  not  being  in  writing  it  was  void.  The 
objection  was  overruled  and  the  defendants  excepted.  In  1888 
there  was  a  freshet,  since  which  the  wings  of  the  dam  have  been 
raised. 

In  1842  the  canaL  board  made  a  report  to  the  assembly,  in 
which,  without  saying  whether  the  dam  was  of  sufficient  use  to 
the  state  to  render  it  expedient  to  m$iat»4n  it,  they  state  that,  if 
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otherwise,  individuals  who  had  contributed  thereto  had  vested 
rights  in  its  use.  A  map  from  the  canal  office  was  produced  in 
evidence,  on  which,  this  dam  and  the  river  there  and  up  to  Fort 
Edward  were  included  within  blue  lines,  which  it  was  testified 
indicated  the  land  appropriated  for  the  canal,  and  the  line  between 
the  state  and  individaals.  In  September,  1845,  the  canal  board, 
upon  two  petitions  being  presented,  resolved  that  the  board  ad- 
vise the  acting  canal  commissioner  to  keep  up  this  connection 
between  the  river  and  the  canal,  and  repair  the  guard  gates  in 
such  a  manner  as  would  be  safe  for  the  public  works.  The 
proof  of  thief  resolution  was  objected  to  because  the  board  had 
no  power  over  the  matter,  but  the  objection  was  overruled,  and 
the  defendant  excepted. 

In  1846,  a  freshet  injured  the  dam,  but  it  was  repaired,  and 
afterwards,  the  defendants  tore  off  about  seventy  feet  of  the  dam 
(not  a  part  of  the  100  feet,)  by  which  the  plaintiff's  mills  were 
stopped  for  a  time.  Dr.  Bissell,  when  canal  commissioner,  gave 
permission  in  1846,  verbally  and  by  letter,  to  the  mill  owners  to 
make  such 'repairs  to  the  dam  as  they  saw  fit;  but  informed 
them,  that  after  re-building  the  lock  on  the  feeder,  the  state 
would  go  to  no  further  expense.  He  testified  that  he  gave  no 
direction,  but  merely  permission.  N.  Jones,  late  canal  commis- 
sioner, testified  that  he  had  charge  of  the  Champlain  canal  in 
1845  and  1847,  and  he  did  not  consider  the  feeder  or  dam  as- 
signed to  any  one.  That  they  could  be  of  no  possible  use  to  the 
state.  That  in  1845  he  was  applied  to  for  permission  to  repair 
the  dam,  which  he  refused.  By  a  letter  dated  September  5, 
1845,  he  stated  that  he  should  not  object  to  the  mill  owners  put- 
ting on  a  few  planks  if  they  chose  to  do  so  at  their  own  expense, 
but  not  at  the  hazard  of  the  state  as  .to  the  damage  to  others. 
In  the  assignment  of  duties  to  the  canal  commissioners  in  1845 
and  1846,  the  northern  division  "  the  Champlain  canal,  the  Glen's 
Falls  feeder  and  the  point  above  the  Troy  dam"  were  included. 
Fort  Miller  dam  was  not  specified.  The  plaintiffs  and  their 
grantors  had  been  in  possession  of  the  labd  on  the  west  side  of 
the  river  for  about  fifty  years.  A  large  amount  of  testimony 
was  given  on  both  sides  as  to  the  effect  of  the  dam,  in  obstruct- 
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ing  ike  navigation  of  the  river  for  rafts,  <fcc. ;  overflowing  land* 
and  highways ;  producing  sickness,  &c,  &c. 

After  the  counsel  for  both  parties  had  summed  up  to  the  jury, 
the  judge,  among  other  things,  charged  them,  that,  prima  fadet 
had  nothing  but  the  plaintiffs'  possession  and  the  injury  to  the 
dam  by  the  defendants  (or  such  of  them  as  the  jury  should  find 
had  committed  the  injury,)  been  shown,  the  plaintiffs  would  be 
entitled  to  recover ;  for  being  in  possession,  they  had  the  same 
rights  as  the  riparian  owner.  That  after  the  long  occupancy 
shown  in  the  case,  had  it  been  the  ordinary  question  of  riparian 
right,  the  plaintiffs  had  shown  enough  to  recover  against  those 
defendants  who  should  be  found  to  have  torn  down  the  dam ;  to 
which  portion  of  the  charge  the  defendants'  counsel  excepted. 
The  judge  also  further  charged  among  other  things  as  follows ; 
1st.  That  the  plaintiffs,  as  riparian  owners,  were  entitled  to  all 
the  surplus  water  under  the  circumstances,  and  after  so  long  an 
enjoyment  thereof,  strangers  could  not  question  that  right.  2d. 
That  if  the  dam  was  a  public  nuisance,  the  defendants  could  abate 
it  for  that  reason.  3d.  That  the  reparation  of  the  dam  in  1830 
was  the  act  of  the  state.  4th.  That  the  act  of  1830  was  not  un- 
constitutional. It  did  not  purport  to  take  private  property  for 
private  uses,  and  no  such  construction  should  be  given  to  it.  The 
owners  above,  therefore,  had  not  parted  with  their  land  to  the  plain- 
tiffs by  receiving  compensation  under  that  act.  There  was  no  suck 
implied  contract  Their  property  was  taken  for  a  public  use,  and 
as  the  fee  (so  far  as  appropriated  by  that  act)  remained  in  the 
owners,  the  public  had  only  an  easement,  or  control,  or  use  of  the 
river  for  the  public  purposes  indicated  in  the  act  and  sulgect  to  that 
use ;  the  fee  and  all  rights  incident  thereto,  remaining  in  the 
owners.  5th.  That  the  state  having  built  the  dam  for  public  use  it 
could  not  be  a  nuisance,  in  the  condition  in  which  the  state  kept 
it,  until  the  state  abandoned  it  in  a  lawful  manner.  6th.  That 
if  the  fee  were  in  the  state,  and  the  state  used  the  dam  or  water 
Cor  other  than  public  purposes,  it  so  far  laid  aside  its  sovereignty, 
and  its  rights  must  be  treated  as  those  of  an  individual,  and  ao 
with  its  grantee.  But  that  the  grantee  of  a  dam  built  and  con- 
veyed by  the  state,  or  any  one  using  the  dam  under  the  state, 
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oenML  not  be  indicted  for  *  nuisance  for  continuing  the  dam. 
7th.  But  that  as  the  state  had  not  made  any  conveyance  or  occu- 
pied it  for  other  than  public  purposes,  any  part  of  the  dam  made, 
either  to  rebuild,  repair  or  preserve  it,  by  individuals,  for  pri- 
vate purposes  only,  might  be  the  subject  of  a  nuisance ;  that  the 
plaintift  oonld  oiriy  nee  the  water  as  they  could  in  the  condition 
in  which  the  state  kept  the  dam.  Beyond  that  they  might  1* 
Kabte,  the  same  as  all  other  riparian  owners.  8th.  And  that  all 
material  additions  to  the  dam,  made  by  the  plaintiffs  for  their  own 
private  benefit  or  nee,  and  acts  done  by  them  to  preserve  die 
dam  for  tiie  same  object,  whether  upon  their  own  motion  or  by 
a  license  from  the  canal  commissioners,  if  the  object  of  that  li- 
cense was  to  allow  the  plaintiffs  to  do  these  acts  for  their  own 
benefit,  and  net  in  furtherance  of  the  public  use,  provided  the 
dam  would  have  been  a  nuisance  if  not  buik  by  the  state,  were 
unauthorised,  and  said  additions,  and  also  the  parts  of  the  dam 
so  preserved,  might  be  a  nuisance ;  the  canal  ooMuaruairiqners  in 
that  case  having  no  power  to  authorise  additions  to  the  dam  or 
its  preservation  by  individuals  solely  for  their  own  private  ad- 
vantage ;  consequently  such  license  or  pretended  authority  could 
not,  in  such  case,  affect  the  question  of  nuisance.  9th.  But  that 
the  rule'  just  laid  down  did  not  apply  to  the  100  feet  built  and 
kept  in  repair  by  the  mill  owners.  As  to  that  portion,  the  plain* 
tiffs,  after  the  license  given,  as  shown  by  the  testimony  of  the 
Witness  Young,  and  after  the  long  acquiescence  by  the  state  in 
the  repairs  and  use  thereof  by  the  plaintiffs,  had  a  right  to  repair 
until  the  same  was  abandoned  by  the  state ;  that  so  fer  they 
might  be  deemed  the  agents  of  the  state.  16th.  That  the  state 
und  the  power  to  keep  np  the  dam,  without  regard  to  the  conse- 
quences, and  so  far  as  the  state  acted  in  the  matter,  the  question 
of  public  necessity  was  not  the  subject  of  judicial  inquiry.  11th. 
And  that  so  far  as  the  state  had  kept  np  the  dam  the  court  would 
not  inquire  fer  what  purpose,  and  if  the  plaintiffs  were  in  the 
•peaceable  possession  of  the  surplus  water,  they  could  maintA^ 
an  action  for  obstructing  the  use  thereof,  against  any  one  net 
having  a  right  to  interfere  except  on  the  ground  that  it  was  a 
pufcBc  nuisance;  and  that  it  was  not  competent  for  the  defend- 
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wits,  in  such  a  case,  to  set  up  the  defense  that  the  dam  was  a  pub- 
lic nuisance.  12th.  That  the  plaintiffs  were  entitled  to  recover 
all  damages  (if  any)  they  had  sustained  by  the  defendants  making 
the  dam  less  serviceable  to  them  than  it  was  in  the  condition  in 
which  it  was  kept  by  the  state,  without  regard  to  the  question 
of  nuisance ;  and  if  it  would  not  have  been  a  nuisance,  if  the 
state  had  been  out  of  the  question,  then  as  riparian  owners  they 
were  entitled  to  recover  for  all  damage  they  had  sustained  by 
any  act  of  the  defendants  alledged  in  the  declaration  and  proved. 
13th.  That  the  jury  should  find  whether  additions  and  repairs 
to  the  dam .  made  by  the  plaintiffs  for  their  own  use  solely,  (if 
any,)  rendered  it  a  nuisance  by  obstructing  the  navigation  of  the 
river  or  by  overflowing  the  banks  so  as  to  obstruct  the  highways) 
or  produce  sickness,  and  if  they  found  there  was  such  a  nuisance 
the  plaintiffs  could  not  recover  for  any  injury  they  had  sustained 
by  the  defendants  abating  said  dam  down  to  the  capacity  it  had 
as  the  state  kept  it.  And  the  judge  also  explained  to  the  jury 
the  law  of  nuisance,  and  what  constituted  a  nuisance. 

To  the  charge  of  the  judge  as  contained  in  the  paragraphs  of 
said  charge  as  above  specified,  numbered  1st,  3d,  4th,  5th,  6th, 
9th,  10th,  11th  and  12th,  and  to  every  part  of  the  charge  favor- 
able to  the  recovery  of  the  plaintiffs,  the  defendants'  counsel 
specifically  and  severally  excepted.  The  plaintiffs'  counsel  also 
excepted  to  certain  portions  of  the  above  charge.  The  judge 
further  charged  the  jury  that  the  dam  repaired  in  1880  was  the 
dam  of  the  state,  and  that  there  was  no  evidence  that  the  state 
had  abandoned  it.  To  which  the  defendants'  counsel  excepted. 
The  judge  further  charged  the  jury,  that  the  state  could  not 
abandon — that  is,  relinquish  the  right  to — the  dam,  except  by 
legislative  action,  if  at  all.  To  which  the  defendants  excepted. 
The  judge  further  charged  the  jury,  that  the  plaintiffs  had  under 
the  arrangement  with  the  state  the  same  right  that  the  state 
oould  have  had  to  keep  up  the  hundred  feet  of  dam,  and  no  one 
had  a  right  to  interfere  with  it.  To  which  the  defendants 
excepted. 

The  judge  further  charged  the  jury,  that  the  state  having 
erected  the  Fort  Miller  dam,  it  would  not)  by  mere  disuse  by  the 
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slate,  although  no  longer  necessary  for  public  purposes,  be  a 
public  nuisance,  even  against  the  health  and  lives  of  the  com- 
munity, so  long  as  actually  kept  up,  and  not  abandoned  by  the 
state ;  that  it  could  not  be  indicted,  being  kept  up  by  the  sove- 
reign power ;  but  the  remedy  was  with  the  legislature,  if  found 
injurious  to  the  citizens.  The  state  works  could  not  be  abated 
as  a  public  nuisance.     To  which  the  defendants  excepted. 

The  defendants  thereupon  requested  the  judge  to  instruct  the 
jury  that  the  legislature  can  not  erect  or  authorize  the  erection 
of  a  nuisance  detrimental  to  the  public  health  and  destructive  of 
the  public  safety ;  that  if  the  jury  should  find  that  the  dam  pro- 
duced disease  and  death,  then  it  was  not  maintained  by  authority 
of  law ;  that  the  state,  by  its  legislative  officers  or  otherwise, 
has  no  power  to  delegate  to  individuals  the  use  of  private  prop- 
erty taken  for  public  use  by  authority  of  law ;  that  the  agree- 
ment made  by  Col.  Young  with  Harris  and  others  was  void — 
1st  By  the  statute  of  frauds,  it  not  being  reduced  to  writing ; 
2d.  Because  there  was  no  authority,  on  the  part  of  Col.  Young ; 
that  if  such  agreement  was  valid,  it  conferred  upon  Harris  no 
right  to  use  the  dam  or  water  in  a  manner  injurious  to  the  public ; 
that  although  Harris  had  authority  to  repair  and  maintain  the 
dam,  he  could  only  do  so  to  the  extent  of  the  public  necessities 
required  in  the  maintenance  and  repair  ;  that  property  taken  by 
the  dam  and  water,  although  legally  appropriated  for  public  use, 
could  be  abandoned  for  public  use  without  legislative  action ; 
that  if  the  property  was  abandoned  by  the  state,  Harris  had  no 
authority  to  repair  or  maintain  the  dam.  The  judge  refused  so 
to  charge,  except  as  he  had  before  charged  thereon  as  above,  and 
the  defendants  excepted.  The  defendants  also  requested  the 
judge  to  submit  to  the  jury  for  their  decision,  whether  the  state 
had  abandoned  said  dam ;  but  the  judge  refused  and  the  defend- 
ants excepted.  The  defendants  also  requested  the  judge  to  in- 
struct the  jury,  that  if  Harris  raised  and  repaired  said  dam,  the 
defendants  were  justified  in  abating  it  by  any  reasonable  means. 
The  judge  refused  so  to  charge,  except  as  he  had  before  charged, 
and  the  defendants  excepted.  The  defendants  also  requested 
the  judge  to  submit  to  the  jury  for  their  consideration,  whether 
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the  dam  was  a  nuisance,  and  if  so  of  what  kind.  But  the  judge 
refused  exeept  as  he  had  before  charged,  and  the  defendants  ex* 
cepted.  The  defendants  also  requested  the  judge  to  instruct  the 
jury  that  the  state,  haying  legally  appropriated  private  property 
for  public  use,  after  the  public  necessity  requiring  its  appropri- 
ation and  use  has  ceased,  can  not  confer  on,  or  continue  in,  an  in- 
dividual any  right  to  use  the  same ;  that  the  statute  of  1830,  as 
far  as  it  authorized  the  use  of  the  dam  or  pond,  or  water  or  land 
covered  by  it,  for  private  use,  was  unconstitutional  and  void. 
The  judge  refused  so  to  charge  except  as  he  had  before  charged 
thereon  as  above,  and  the  defendants  excepted. 

The  defendants  made  a  case  and  moved  for  a  new  triaL 

William  Hay,  for  the  defendants. 

S.  Stevens,  for  the  plaintiffs. 

By  the  Court,  Hand,  J.  The  Hudson  river,  at  the  location 
of  the  dam  in  question,  is  a  public  river  for  the  purposes  of  nav- 
igation ;  or,  as  it  is  termed,  a  public  highway ;  though  being 
above  the  flow  of  the  tide,  it  is  private  property  in  other  respects. 
(Palmer  v.  MUligan,  3  Caines,  207.  Commissioners  of  Canal 
Fund  v.  Kempshall,  26  Wend.  404.  People  v.  Piatt,  17 
John  199  Angell  on  Water  Courses,  159.)  Any  obstruction 
to  its  navigation  is,  prima  facie,  a  public  nuisance.  (Jennings 
ex  parte,  6  Cowen,  518,  and  note,  Ang.  on  Wat.  Courses,  201, 
and  the  cases  there  cited.)  The  doctrine,  that  the  proprietor 
of  the  bank  of  a  river  owns  to  the  thread  of  the  stream,  as 
applicable  to  the  Hudson,  was  somewhat  shaken  by  the  opin- 
ions of  some  senators  in  the  case  of  The  Canal  Appraisers  r. 
The  People,  (17  Wend.  571 ;  S.  C,  Canal  Comm'rs  v.  People, 
5  Id.  423.)  But  that  controversy  may,  perhaps,  be  considered 
as  decided  upon  the  peculiar  phraseology  of  the  grant,  practical 
location,  and  the  supposed  applicability  of  the  civil  law.  At  all 
events,  these  considerations,  and  the  close  vote  on  that  occasion! 
make  it  not  conclusive  against  the  old  rule ;  and  the  subsequent 
oases  of  The  Commas  of  the  Canal  Fund  v.  Kempshall,  and 
Child  y.  Starr,  I  think,  may  be  considered  as  restoring  that  ruU 
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to  its  former  authority.    (26  Wend.  404.    4  Hill,  869.)    Were 
it  otherwise,  the  long  occupancy  by  the  plaintiffs  and  their 
grantors,  and  their  actual  possession  at  the  time  of  the  alledged . 
injury,  would  be  sufficient,  prima  /acta,  against  strangers. 

It  is  said,  that  it  being  proved  that  the  state  built  the  dam, 
the  plaintiffs  can  not  tap  it,  or  use  the  surplus  waters ;  and  that 
consequently  no  right  of  action  accrued  for  a  deprivation  of  the 
water,  unless  they  can  show  a  license  or  purchase  from  the  state. 
(See  Varick  v.  Smith,  5  Paige,  137.)  But  there  is  no  proof 
that  the  state  ever  made  compensation  to  the  plaintiffs  for  the 
water  the  plaintiffs  were  using  at  the  time  of  this  iransaction. 
The  plaintiffs,  too,  were  in  possession,  and  the  defendants,  irre- 
spective of  the  question  of  nuisance,  were  strangers ;  and  again, 
if  it  was  state  property  no  one  could  object  but  the  state.  ( Varick 
v.  Smith,  5  Paige,  137 ;  &  C.  9  Id.  563.  Stiles  v.  Hooker,  7 
Cowen,  266.  And  see  Russel  v.  Men  of  Devon,  2  T.  R.  660.) 
And  it  would  seem,  the  plaintiffs  would  be  entitled  to  the  surplus 
water,  without  purchase  or  agreement ;  at  least,  unless  otherwise 
disposed  of  by  the  state.     ( Varick  v.  Smith,  supra.) 

The  counsel  for  the  defendant  further  insists,  tbat  the  charge 
in  relation  to  the  statute  of  1830,  was  incorrect.  That  law  was 
a  recognition  of  the  rights  of  the  mill  owners,  and,  I  am  inclined 
to  think,  also  a  pledge  on  the  part  of  the  state,  that,  upon  cer- 
tain conditions,  the  dam  should  be  continued.  There  was  a  com- 
pliance with  those  conditions ;  the  payment  of  the  entire  sum  by 
the  Messrs.  Bleeckers  enuring  to  the  benefit  of  all  the  mill 
owners.  The  phraseology  of  the  4th  section  is  very  inartificially 
expressed,  but  the  intent  is  apparent.  And  it  may  also  be  con- 
sidered that  this  statute,  the  performance  of  its  stipulations,  and 
the  rebuilding  of  the  dam,  was  tantamount,  as  to  third  persons, 
to  a  license  to  use,  if  not  a  sale  of,  the  surplus  water.  And  if 
so,  it  would  not  be  unconstitutional  Private  property  can  not  ' 
be  taken  for  private  use.  (2  Kent,  339.  Varick  v.  Smith, 
supra.  1  Perkins?  Domat,  248,  et  seq.  Const,  of  1821,  art.  7, 
j  7,  0/1846,  art.  1,  }  7.  9  Paige,  559.)  But  is  always  sub- 
ject to  the  necessities  of  the  public,  on  making  compensation. 
{id.  12Co.l2.  Fa//rfJ6.1,c*.?0,J244le<m.  #y*r,86,ju 
•   Vol.  IX.  46 
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Gardner  v.  Village  of  Newburgh,  2  John.  Ch.  162.  2  JJtir- 
lamaqui,  p.  3,  ch.  5.  Rogers  v.  Bradshaw,  20  /oAn.  734. 
Bloodgood  v.  M  $•  fiT.  A  A  18  Wend.  1.  CWe*  v.  Mayor 
of  New-  York,  7  Cowen,  585.  Mayor  of  New-  York  v.  Z,0T<i, 
17  TFenrf.  290.  15  Vin.  Necessity,  A.  8.)  And  it  is  with  the 
sovereign  power  to  determine  upon  the  necessity  and  expediency 
of  the  appropriation.  (Id.)  And  the  courts  have  no  power  to 
review  that  determination.  ( Id.  Smith's  Stat,  and  Const.  467.) 
They  have  no  sovereign  power ;  they  do  not  make  laws,  but  ad- 
minister justice.  They  may  inquire  whether  the  intended  use  is 
public  or  pHvate.  Certainly,  this  may  be  done  where  the  prop- 
erty is  not  taken  into  the  immediate  charge  of  the  state ;  but  the 
public  are  to  derive  benefit  through  the  operations  of  a  corpora- 
tion. That  was  one  question  in  Bloodgood  v.  Mohawk  $*  Hud- 
son R.  R.  Co.  (supra.)  But  when  it  is  ascertained  that  the 
purpose  is  public,  the  inquiry  stops.  If  it  appeared  by  the  act 
itself  that  the  dam  was  to  be  repaired  or  maintained,  solely  for 
the  benefit  of  the  mill  owners,  the  court  would  consider  it  nuga- 
tory, so  far  as  it  purported  to  authorize  the  appropriation  of  pri- 
vate property.  Especially,  in  a  case  in  which  the  state  did  not 
take  and  retain  the  control  and  management  of  the  property.  A 
state  may  lay  off  its  sovereignty  for  certain  purposes.  (Bank 
of  U.  S.  v.  Planters'  Bank  of  Georgia,  9  Wheat.  907.  Ang. 
Sf  Ames  on  Corp.  29.  Mayor,  Qrc.  of  New-  York  v.  Bailey, 
2  Denio,  433.)  But  this  work  was  then,  and  had  long  been,  a 
state  work  ;  and  the  law  was  not  invalid,  because  its  operation 
tended  to  benefit  individuals,  directly  or  indirectly ;  nor  for  the 
reason  that  the  mill  owners  shared  the  burden  of  paying  the 
damage  to  owners  of  contiguous  land,  and  of  supporting  a  dam. 
The  dam  belonged  to  the  state,  at  least  sub  modo,  and  was  under 
its  control,  and  was  used,  or  was  subject  to  be  used,  by  the  state. 
That  particular  portion  kept  in  repair  in  pursuance  of  the  alledged 
agreement  with  Col.  Toung,  belonged  to  the  state,  as  much  as 
the  other  portions.  And,  in  this  view,  it  is  immaterial  whether 
that  was  a  valid  contract. 

Nor  did  the  neglect  of  the  state  to  keep  the  dam  in  good  pres- 
ervation, take  away  its  public  character.    The  state  can  not,  be 
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deprived  of  its  canals  because  its  officers  suffer  them  to  become 
dilapidated.  Nor  have  they  power  to  declare  the  public  prop- 
erty abandoned.  The  completion  of  the  canal,  parallel  to  the 
river,  it  is  true,  has  rendered  this  dam  and  the  side  cut  compara- 
tively useless  to  the  state.  But  that  does  not  authorize  its 
destruction  by  individuals. 

But,  admitting  the  dam  to  be  erected  by  the  state,  and  for 
state  purposes,  it  is  contended  that,  if  it  is  injurious  to  health, 
and  endangers  the  lives  of  the  citizens  of  the  state,  it  is  a  nui- 
sance. The  learned  counsel  for  the  defendants,  in  his  request 
to  charge,  put  this  point  to  the  court  in  a  strong  light.  It  was 
disposed  of  at  the  circuit  with  reference  to  the  case  before  the 
court,  and,  on  that  point,  I  had  no  difficulty.  As  an  abstract 
question,  it  would  be  painful  to  suppose  that  the  state,  except  in 
cases  of  immediate  and  absolute  necessity,  could,  legally  erect 
and  maintain  works  known  to  be  destructive  of  the  health  and 
lives  of  its  citizens.  It  has  been  said,  that  a  law,  opposed  to 
natural  equity,  is  void.  (Day  v.  Savage,  Hob.  87.  Bonhanis 
case,  8  Co.  234.  1  BL  41,  note  3.  And  see  Medler  v.  Bishop 
of  Winchester,  Hob.  224.)  But  if  this  be  so,  which  it  is  not 
necessary  now  to  decide,  it  must  be  some  flagrant  enactment ;  and 
then,  I  suspect  it  would  be  very  difficult,  in  most  cases,  to  obtain 
jurisdiction  of  the  question.  War  is  destructive  of  life  and 
property,  and  yet,  it  was  never  pretended  that  a  government  or 
its  agents  wore  liable  to  respond  in  courts  of  justice,  because  the 
war  was  inexpedient  or  unjust.  (And  see  Martin  v.  Mott,  12 
Wheal.  19 ;  Vanderheyden  v.  Young,  11  John.  150.)  Besides, 
sovereignty,  being  the  fountain  of  justice,  can  not  be  sued  in 
its  own  courts.  Fortunately,  there  is  no  danger  of  such  injustice 
in  a  country  where  the  laws  are  made  by  the  people  or  their  im? 
mediate  representatives.  If,  through  inadvertence,  an  instance 
should  happen,  no  doubt  it  would  be  speedily  redressed  by  leg- 
islation. 

The  decision  at  the  circuit  was,  that,  to  the  extent  that  the 
dam  was  maintained  by  the  state,  or  by  its  authority,  it  could 
not  be  a  nuisance.  But,  so  far  as  it  was  maintained  or  repaired 
by  private  persona  solely  for  their  own  benefit,  it  might  be ;  even 
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though  a  license  to  that  effect  had  been  given  by  the  state  offi- 
cers. That,  so  far  as  they  maintained  it  for  private  ufle  and  ben- 
efit, the  plaintiffs  stood  upon  the  common  ground  of  riparian 
owners,  and  could  recover,  unless  the  dam  w'afcs  nuisance  and 
was  abated  for  that  cause.  And,  in  that  case,  it  might  be  a  nui- 
sance. But,  as  it  could  not  be  a  nuisance  in  the  condition  thd 
state  kept  it  in,  and  as  the  plaintiffs  had  a  right  to  use  the  water 
it  furnished  in  that  condition,  they  could  recover  for  any  injury 
sustained  by  abating  it  below  its  capacity  as  maintained  bjr 
the  state. 

The  principle,  that  it  could  not  be  a  nuisance  in  the  condition 
in  which  the  state  allowed  it  to  remain,  seems  unquestionable. 
It  is  a  legal  solecism,  to  call  that  a  public  nuisance,  which  is 
maintained  by  public  authority.  Even  an  act  of  a  corporation, 
which  would  otherwise  have  been  a  nuisance,  has  been  deemed  law- 
ful, because  authorized  by  its  charter.  Both  bridges  would  have 
been  considered  nuisances,  in  Charles  River  Bridge  v.  Warren 
Bridge,  if  they  had  not  been  authorized  by  statute.  (11  Pet. 
420,  559.)  In  many  reported  cases,  the  only  question  was, 
whether  the  act  complained  of,  was  in  conformity  to  the  statutory 
license.  (Renwick  v.  Morris,  3  Hill,  621.  Calkin  v.  Breum, 
4  Wend.  667.  The  Queen  v.  Great  North  of  England  Rail- 
way Co.,  9  Ad.  Sr  Ellis,  N.  S.  315.  Kingx.  Scott,  3  Id.  542. 
Rex  v.  Pease,  ±B.Q*  Ad.  30.  Rex  v.  Morris,  1  Id.  441.  First 
Baptist  Ch.  $*c.  v.  Utica  and  Sch.  Railroad  Co.  6  Barb.  S.  C. 
Rep.  313,  and  cases  there  cited.  Lynch  v.  Stone,  4  Demo,  358.) 
In  some  of  these  cases,  deviations  from  the  license  were  held, 
pro  tanto,  nuisances. 

From  some  obiter  remarks  in  a  few  cases,  it  might,  perhaps, 
be  inferred  that  it  was  an  open  question,  whether  laying  rails  in 
a  street  in  a  city,  might  be  a  nuisance.  (Hamilton  v.  N.  Yvrik 
and  Harlem  Railroad  Co.,  9  Paige,  171.  Drake  v.  Hudson 
River  Railroad  Co.,  7  Barb.  508,  Brower  v.  Mayor  of  New- 
York,  3  Barb.  S.  C  Rep.  254.)  But  where  express  authority 
to  do  a  particular  act  has  been  given  by  the  legislature  to  a  cor- 
poration! for  purposes  deemed  of  public  utility,  I  think  there 
could  be  no  difficulty.    If  not  expressly  given,  or  if  there  bi  an 
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abuse  of  the  authority,  (bete  is  no  protection,  further  than  is  en- 
joyed by  private  enterprise.  The  cases  of  The  Mohawk  Bridge 
t.  Utica  and  Schenectady  Railroad  Co.,  (6  Paige,  564,)  and 
Hudson  and  Delaware  Canal  Co.  V.  New-  York  and  Erie  Rail- 
road Cb.,  (d  Id.  323,)  were  conflicts  between  corporations  pos- 
sessing franchises,  granted  on  the  ground  of  public  benefit ;  and 
in  none  of  these  cases  was  the  charge  of  nuisance  sustained. 

It  is  said,  the  king  can  not  pardon,  or  grant  dispensation,  for 
some  nuisances.  Where  a  bridge  is  repairable  by  a  subject,  the 
king  can  not  pardon  him  from  repairing  it,  because  all  the  sub* 
jetffc  of  the  realm  are  interested  in  it ;  (Plow.  487.  12  Co.  80. 
2  Hhrtic.  P.  C.  S48,  *  83.  Vaugh.  883.  4  Black.  898.  And 
see  3  Hall.  Const.  Hist.  84,  et  seq. ;)  nor  grant  a  dispensation 
or  license  to,  or  prospective  pardon  for,  that  which  is  malum  in' 
to.  (12  Co.  80.  Vaugh.  382.)  But  that  is  a  question  of  pre- 
rogative, and  does  not  apply  to  the  power  of  parliament  to  declare 
what  sh&ll  not  be  a  nuisance ;  for  that  potrer  is  absolute  and 
without  control.  (1  Bl.  162.)  The  power  of  our  legislature  is 
the  same,  within  the  limits  prescribed  by  the  constitution.  That 
Into  fixed  limits  to  the  exercise  of  legislative  authority,  and  the 
forms  of  government  are  here  delineated  by  the  mighty  hand  of ; 
the  people.  {Patterson,  J.  in  Van  Hornets  Lessee  r.  Dorrance7 
2  DaU.  808.)  It  has  been  said  that  the  general  and  state  gov- 
ernment, between  them,  possess  sovereign  power.  (Savage,  C  J. 
in  People  v.  Saratoga  and  Rensselaer  Railroad  Co.,  15  Wend. 
133.)  This  proposition  requires  qualification.  Some  powers 
are  withheld  by  the  constitution,  and  are  therefore  dormant,  until 
the  people,  with  whom,  here,  is  the  jura  summi  imperii,  shall, 
by  an  alteration  of  the  constitution,  see  fit  to  exercise  it.  But 
within  these  limits,  unless,  perhaps,  when  it  violates  natural 
equity,  legislation  is  without  control.  When  this  power  bears 
uj)on  individual  interests,  undoubtedly,  it  should  be  dearly  ex- 
pressed, and  clearly  within  the  constitutional  limits.  In  this 
country,  as  has  been  quaintly  observed,  unlike  monarchical  gov- 
ernments, it  is  all  against  one,  instead  of  one  against  all ;  and  no 
doubtful  powers  should  be  exerted  against  private  rights.  The 
to^al  prerogatives  and  powers,  and  the  rules  for  enforcing  <henS> 
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as  defined  in  the  Saltpetre  case,  (12  Co.  12,)  would  here  be  very 
unacceptable.  But.  as  we  have  seen,  this  right  of  eminent  do- 
main, which  is  the  sovereign  or  transcendental  power  or  right  of 
making  use  of  any  property  the  subject  possesses,  for  the  neces- 
sities of  the  state,  has  been  exercised  in  favor  of  railroads ;  and 
the  authority  sustained  by  our  highest  court.  (18  Wend.  1.) 
The  case  before  us  stands  on  a  broader  foundation.  Our  canals 
are  the  property  of  the  state,  the  public  domain  ;  which,  the 
people  have  declared,  by  the  constitution,  shall  remain  the  prop- 
erty of  the  state  and  under  its  management  forever.  (Const, 
art.  7,  i  6.  Const,  of  1821,  art.  7,  §  10.  And  see  IRS.  226, 
§52;  218,  $5;  Laws  of  1837,  ch.  457,  i  6 ;  Baker  v.  Johnson,  Z 
Hill7  848.)  Whether  this  forbids  the  abandonment  of  any  of 
them  or  any  part  thereof,  in  future,  even  by  legislation,  it  is  not 
necessary  now  to  decide.  Most  certainly,  no  private  person  can 
destroy  our  public  works  because  the  state  neglects  them,  or  be- 
cause he  considers  them  dangerous  or  injurious.  And  a  prose- 
cution by  the  people,  for  doing  what  the  people  have  enacted 
shall  be  done,  would  be  an  absurdity.  And  not  less  so,  if  done, 
not  only  by  the  mandate  of  the  people,  but  on  their  own  property 
and  for  their  benefit  The  construction  contended  for  by  the 
defendants  would  be  subversive  of  law,  and  tend  to  anarchy. 

New  trial  denied. 


<Hh  ml 

J  9  366        Chemung  Special  Term,  September,  1850.    Mason,  Justice. 

Hurd  vs.  Cass. 

The  act  of  April  7, 1848,  for  the  more  effectual  protection  of  the  property  of 
married  women,  was  not  intended  to  deprive  the  husband  of  his  estate  a* 
tenant  by  the  curtesy  in  his  wife's  real  estate/ in  case  of  his  surviving  her. 

Since  that  statute,  the  husband,  during  coverture,  has  no  interest  in  the  wife's 
lands  which  he  can  use  or  transfer,  or  which  his  creditors  can  in  any  mu»* 
ner  reach. 

The  estate  is  rested  in  the  wife,  during  coverture,  and  upon  her  ddath  ad* 
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issue  bora,  tearing  her  husband  jrarrirtag,  it  descends  to  her  hetra,  charged 
with  his  righto  as  tenant  by  the  curtesy.  If  there  has  been  no  issue  of  the 
marriage,  then  the  estate  becomes  perfect  and  absolute  in  her  heirs. 

This  was  an  action  of  ejectment,  to  recover  the  possession  of 
the  premises  described  in  the  feomplaint.  On  the  20th  day  of 
November,  1845,  the  plaintiff  was  married  to  Caroline  A.  Hard. 
On  the  20th  day  of  December,  1849,  Samuel  A.  Campbell  and 
wife  being  seised  in  fee  of  the  premises  in  question,  conveyed 
the  same  by  deed  to  the  said  Caroline  A.  the  wife  of  the  plain- 
tiff. She  departed  this  life  on  the  18th  day  of  April,  1850, 
leaving  the  plaintiff,  her  husband,  and  an  infant  daughter,  the 
fruit  of  said  marriage,  her  surviving.  This  infant  daughter  was 
born  on  the  10th  day  of  May,  1849,  and  is  still  living.  The 
jury  found  a  verdict  for  the  plaintiff,  subject  to  the  opinion  of 
the  court. 

Love  Sf  Freer,  for  the  plaintiff. 

E.  <$\  6?.  E.  Qtttn,  for  the  defendant. 

Mason,  J.  The  third  section  of  the  act  of  April  7th,  1848, 
entitled  "An  act  for  the  more 'effectual  protection  of  the  prop- 
erty of  married  women,"  as  amended  by  the  act  of  April  11th, 
1849,  reads  as  follows:  "Any  married  female  may  take  by 
inheritance,  or  by  gift,  grant,  devise  or  bequest  from  any  person 
other  than  her  husband,  and  hold  to  her  sole  and  separate  use, 
and  convey  and  devise,  real  and  personal  property,  and  any  in- 
terest or  estate  therein,  and  the  rents,  issues  and  profits  thereof, 
in  the  same  manner,  and  with  the  like  effect,  as  if  she  were  un- 
married. And  the  same  shall  not  be  subject  to  the  disposal  of 
her  husband,  nor  be  liable  for  his  debts."  This  statute,  un- 
doubtedly, was  intended  to  vest  the  title  to  real  estate  conveyed 
to  the  wife  during  coverture,  in  her,  and  to  secure  it  to  her  sole 
and  separate  use,  beyond  the  control  of  her  husband  or  his  cred- 
itors. And  where  the  intention  of  the  legislature  is  apparent  it 
is  the  duty  of  the  courts  to  see  that  the  design  and  object  of  the 
statute  is  not  eluded  by  construction,  but  on  the  contrary,  is  per- 
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mitted  to  have  its  full  effect  and  operation,  (15  Mm*  858.) 
There  is  no  doubt,  in  my  mind,  that  the  legislature  intended  by 
this  statute  to  allow  a  feme  covert  to  take  by  inheritance  or  gift* 
grants  devise  or  bequest,  from  any  person  other  than  her  hus- 
band, and  to  hold  to  her  sole  and  separate  use,  both  real  and 
personal  property,  or  any  interest  therein,  and  the  rents,  issues 
and  profits  thereof,  in  the  same  manner  and  with  the  like  effect 
as  if  she  were  a  feme  sole.  There  is  no  doubt  that  this  statute 
was  intended  thus  to  authorize  her  to  take  and  hold  property, 
and  that  it  was  intended  also  to  authorize  her  to  take  and  hold 
the  same  to  her  sole  and  separate  use,  free  from  all  liability  for 
her  husband's  debts,  and  free  from  his  disposal ;  investing  the 
wife  also  with  full  power  and  authority  to  convey  the  same  by 
deed  or  devise.  A  much  more  difficult  question,  however,  is  pre-„ 
sented  by  the  case  under  consideration ;  and  that  is  whether  the 
statute  above  referred  to  cuts  off,  if  I  may  be  allowed  the  expres- 
sion, that  estate  which,  upon  the  principles  of  the  common  law, 
the  husband  acquired  in  the  wife's  lands  at  her  death  where 
there  was  a  child  born  alive,  of  the  marriage,  and  which  estate  is 
by  the  common  law  called  a  tenancy  by  the  curtesy,  and  which 
is  in  fact  a  life  estate  in  the  husband,  initiate  on  issue  born,  and 
consummate  on  the  death  of  the  wife.  (4  Kent's  Com.  29.)  I 
feel  constrained  to  say,  after  the  most  careful  examination  I 
,  have  been  able  to  bestow  on  this  statute,  that  it  does  not  extend 
to  the  case  under  consideration.  The  statute  allows  the  wife  to 
take  and  hold  to  her  separate  use  real  as  well  as  personal  prop- 
erty, and  authorizes  her  to  convey  the  same,  or  to  dispose  of  it 
by  a  valid  will  executed  in  conformity  to  our  statute.  But  the 
statute  was  never  intended  to  interfere  with  the  laws  of  descent 
in  regard  to  real  estate.  The  design  and  object  of  the  statute  is 
fully  answered  by  allowing  the  wife  to  take  and  hold  real  estate  as 
9  feme  sole  to  her  sole  and  separate  use,  and  to  convey  the  sam$ 
by  deed,  ox  dispose  of  it  by  a  valid  devise.  And  the  rule  pf 
construction  is  a  familiar  one,  that  it  is  not  to  be  presumed  that 
the  legislature  intended  to  make  any  innovation  upon  the  com- 
mon law,  further  than  the  case  absolutely  required.  (1  Ken?? 
Cw.464,  8<*«J.) 
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.  The  view  which  I  have  taken  of  this  statute  is  greatly  strength- 
ened by  the  principles  of  the  common  law.  Lord  Hardwick 
decided,  in  the  case  of  Roberts  v.  Dixwell,  (1  Atk.  607,)  that 
the  husband  might  have  his  curtesy  in  an  estate  devised  to  the 
wife  for  her  separate  use.  And  although  there  was  at  one  time 
some  conflict  in  the  adjudications  upon  the  subject,  the  law  is 
well  settled  at  the  present  day  that  the  husband  is  to  be  consid- 
ered tenant  by  the  curtesy  if  the  wife  has  an  equitable  estate  of 
inheritance,  notwithstanding  the  rents  and  profits  are  to  be  paid 
to  her  separate  use  during  coverture.  The  receipt  of  the  rents 
and  profits  is  a  sufficient  seisin  in  the  wife.  (Pill  v.  Jackson,  3 
Bro.  51.  Morgan  v.  Morgan,  8  Madd.  248.  4  Kent's  Com. 
31,  3d  ed.)  And  it  is  now  settled  in  equity  that  the  husband 
may  be  a  tenant  by  the  'curtesy  of  an  equity  of  redemption  and 
of  lands  of  which  the  wife  had  only  a  seisin  in  equity,  as  a  cestui 
que  trust.  (4  Kent's  Com.  30.)  It  is  contended,  however,  that 
this  construction  of  the  statute  under  consideration  is  not  admis- 
sible, as  the  latter  clause  of  the  section  provides  that  the  prop- 
erty so  held  by  a  feme  covert "  shall  not  be  subject  to  the  disposal 
of  her  husband  nor  be  liable  for  his  debts."  This  clause  of  the 
statute  does  not  conflict  with  the  views  above  expressed,  and  it 
should  be  borne  in  mind  that  this  statute  was  passed  to  protect 
the  property  of  married  women  to  their  separate  use  during  cov- 
erture, investing  the  wife  also  with  power  to  convey  the  same 
by  deed  or  devise.  At  common  law,  also,  the  husband,  upon  the 
marriage,  became  seised  of  a  freehold  estate,  jure  ttxoris,  in  the 
wife's  lands,  and  took  the  rents  and  profits  thereof  during  their 
joint  lives.  (2  Kenfs  Com.  130,  id  ed.)  This  was  such  an  in- 
terest as  the  wife  might  transfer,  or  as  was  liable  to  be  sold  for 
his  debts ;  and  it  was  probably  this  interest  of  the  husband  in 
the  wife's  lands  to  which  this  clause  of  the  statute  has  reference, 
and  not  to  an  interest  which  alone  vests  and  becomes  consumma- 
ted on  the  death  of  the  wife,  where  there  is  a  child  born  alive 
of  the  marriage.  All  that  this  statute  was  ever  intended  to  ac- 
complish was  to  protect  the  property  in  the  wife  during  cover- 
ture, and  to  empower  her  to  convey  the  same  by  deed  or  devise. 
The  statute  was  never  intended  to  change  the  direction  of  the 
Vol.  IX.  4T 
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real  estate  upon  the  wife's  death,  unless  she  herself  had  changed 
it  by  a  valid  devise.  The  laws  of  descent  remain  unchanged  by 
its  enactments ;  and  the  real  estate,  by  the  law  of  descent,  is 
cast  the  same  as.  if  this  statute  had  never  been  parsed.  The 
statute  cuts  off  most  emphatically  all  that  freehold  estate  which 
the  husband  acquired  jure  uxoris  during  coverture,  and  which, 
as  we  have  said,  was  a  freehold  estate  during  their  joint  lives  ; 
and  the  husband  has  now,  during  coverture,  no  interest  in  the 
wife's  lands  which  he  can  use  or  transfer,  or  which  his  creditors 
can  in  any  manner  reach.  The  estate  is  vested  in  the  wife  dur- 
ing coverture,  and  upon  her  death  descends  to  her  heirs  charged 
with  the  incumbrance  of  the  husband's  rights  as  tenant  by  the 
curtesy  if  there  has  been  a  child  born  alive  of  the  marriage ;  if 
none,  then  the  estate  becomes  perfect  and  absolute  in  her  heirs. 
I  am  of  opinion,  therefore,  for  the  reasons  above  stated,  that  the 
plaintiff  in  the  case  under  consideration  is  to  be  regarded  as 
tenant  by  the  curtesy  of  the  lands  described  in  the  complaint ; 
because  the  statute  referred  to  does  not  extend  to  the  case. 
Consequently  it  is  not  necessary  to  consider  the  questions  raised 
as  to  the  validity  of  this  statute.  There  is  no  force  in  the  ob- 
jection raised  by  the  defendant's  counsel,  that  the  defendant's 
tenancy  was  not  terminated  at  the  time  this  suit  was  commenced. 
The  defendant  was  a  tenant  at  wilL  (2  Cowen>  169.  11  Wend. 
616.)  And  this  tenancy  was  terminated  by  a  month's  notice  to 
quit,  under  the  statute.  (1  R.  S.  745,  §§  7,  8,  9.)  There  must 
be  a  judgment  for  the  plaintiff  that  he  recover  the  possession  of 
the  premises  described  in  the  complaint,  with  costs. 

I 
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Font  Hd  wife  w.  Gooding  and  others,  Ex'rs  of  Gooding. 

A  promise,bya  father,  to  his  daughter,  to  pay  her  a  certain  romper  week,  for 
labor  thereafter  to  be  performed  by  her  for  him,  is  not  void  because  of  the 
Infancy  of  the  daughter,  at  the  time  of  making  the  agreement. 

iBven  thotigh-such  an  agreement  were  roid  because  made  with  an  infant,  ye* 
in  an  action  Ky  the  daughter  to  recover  for  the  Tame  of  her  services,  evi- 
dence of  the  agreement  would  be  admissible,  upon  the  question  of  damages, 
as  showing  the  value  put  upon  her  services  by  the  father. 

Evidence  of  the  special  agreement  is  admissible  m  such  action,  although  the 
plaintiffs,  in  their  reply,  claim  to  recover  upon  an  Implied  agreement  only. 
Such  an  objection  for  a  variance  between  the  pleadings  and  the  evidence  is 
provided  for  by  the  169th  and  170th  sections  of  the  code  of  procedure. 

Such  objection  is  also  answered  by  the  rule  that  when  work  and  labor  is  done 
under  a  special  agreement,  and  the  agreement  is  performed,  and  nothing 
remains  to  be  done  but  the  payment  of  the  money,  the  party  entitled  to 
compensation  may  recover  under  the  common  counts. 

The  flection  of  the  code  authorising  a  defendant  to  be  examined  as  a  witness 
on  behalf  of  his  co-defendants,  does  not  apply  to  a  ease  where  a  defendant 
can  not  give  any  evidence  but  that  which  of  necessity  must  operate  in  his 
own  favor  as  well  as  in  favor  of  his  co-defendants. 

Accordingly  held  that  in  an  action  against  several  executors,  one  of  the  de- 
fendants could  not  be  a  witness  for  his  co-defendants. 

In  such  a  one  all  the  defendants  only  represent  the  testator.  No  one  of  then 
is  liable  to  the  plaintiffs  unless  all  are ;  and  no  evidence  can  be  given  in  the 
cause  which  can  operate  for  or  against  one  of  them  and  not  the  others.  Ptr 
Cadt,  J. 

Ifhere  a  will  contains  an  express  direction  for  the  payment  of  all  the  testator's 
debts,  this  rebuts  the  presumption  that  a  legacy,  given  to  a  creditor  by  the 
•flame  -will,  was  intended  to  be  in  payment  of  the  debt. 

Nor  does  that  presumption  arise  where  the  legacy  bequeathed  is  not  equally 
as  beneficial  to  the  legatee,  as  the  debt,  either  as  to  the  time  of  payment, 
or  in  the  amount. 

Tars  wafe  an  action  brought  by  the  plaintiffs  to  recover  for 
services  perforated  for  the  testator  of  the  defendants  by  the 
'plaintiff's  wife,  before  coverture.  The  plaintiff's  account,  dory 
verified,  was  presented  to  the  defendants  on  the  14th  of  Novem- 
ber, 1848,  and  was  by  them  rejected  as  "vnjutand  notd**.* 
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The  suit  was  commenced  on,  the  13th  of  December,  1848.  The 
defendants  did  not  advertise  for  the  creditors  of  the  testator  to 
exhibit  their  claims,  as  they  might  have  done,  under  the  statute. 
(2  R.  S.  88,  §  84.)  The  plaintiff's  wife  was  a  daughter  of  the 
testator,  and  her  claim,  as  set  up  in  the  complaint,  was  for  ser- 
vices from  the  1st  of  July,  1832,  to  the  year  1840,  and  the  amount 
claimed  was  $750,  and  interest  from  the  1st  of  April,  1846.  It 
appeared  that  the  testator  died  in  May,  1846.  The  cause  was 
referred  by  consent  to  a  sole  referee,  who,  in  July,  1849,  reported 
in  favor  of  the  plaintiff  for  $592,28 ;  and  the  defendants  moved 
to  set  the  report  aside. 

C.  L.  Alien,  for  the  motion. 

E.  D.  CtUver,  contra. 

By  the  Court}  Cadv,  J.  The  plaintiffs  in  this  action  seek  to 
recover  from  the  defendants  as  executors  and  executrix  of  David 
Gooding  deceased,  a  compensation  for  the  services  of  the  plain- 
tiff Caroline,  rendered  by  her  when  sole,  for  her  father  the  tes- 
tator, and  at  his  request,  commencing  in  the  year  1832  and 
continued  into  the  year  1840. 

The  defendants  David  G.  Gooding  and  Peter  W.  Gooding  put 
in  a  separate  answer ;  the  defendants  Mathew  Gooding  and  Cy- 
rus Gooding  also  put  in  a  separate  answer ;  and  the  defendant 
Mehetabel  Gooding,  the  executrix,  put  in  a  separate  answer. 

Although  the  defendants  thus  severed  in  their  answers,  each 
has  the  benefit  of  the  other's  answer,  for  they  all  represent  the 
testator,  and  the  plaintiffs  must  succeed  against  all  the  defend- 
ants or  none  of  them.  By  taking  the  complaint  and  all  the  an- 
swers and  replies  into  consideration,  the  following  questions  of 
fact  were  raised,  and  must  be  answered. 

1.  Did  the  plaintiff  Caroline,  while  sole,  from  about  the  1st  of 
July,  1832,  up  to  and  including  a  part  of  the  year  1840,  perform 
any  services  for  the  testator  and  at  his  request,  and  were  such 
services  worth  two  dollars  per  week,  or  any  other  sum  over  and 
above  what  she  received  therefor  ? 
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2.  Did  the  testator  at  any  time  within  six  years  next  before 
his  death  promise  as  is  alledged  in  the  complaint  ? 

8.  Did  the  cause  of  action  accrue  at  any  time  within  six  years 
mext  before  the  commencement  of  the  action,  or  within  seven 
years  and  six  months  next  before  the  commencement  of  the  action  ? 

4.  Did  the  plaintiffs,  or  either  of  them,  ever  present  to  the  de- 
fendants or  to  either  of  them  any  bill  for  the  said  services,  or 
make  any  claim  therefor  ? 

5.  Was  the  plaintiff  Caroline,  while  she  lived  with  the  testa- 
tor, and  performed  the  services  for  which  a  compensation  is 
claimed,  provided  for  or  supported  by  him,  otherwise  than  as 
hired  girls  usually  are — and  was  such  support  a  compensation 
for  her  services  ? 

6.  Did  David  Gooding,  in  his  lifetime,  and  in  March,  1845  or 
1846,  or  at  any  other  time,  agree  to  pay  the  plaintiff  Caroline 
for  her  labor,  and  has  such  payment  ever  been  demanded  ? 

7.  Did  the  plaintiff  Caroline  perform  the  services  rendered  by 
her,  voluntarily,  without  any  contract  for  payment,  and  with  no 
expectation  of  receiving  for  such  services  and  labor  any  other 
compensation  than  what  a  child  usually  receives  from  its  parent, 
to  wit,  clothing,  education  and  maintenance  ? 

No  question  of  Jaw  was  presented  by  the  pleadings,  and  the 
finding  of  the  referee  as  to  the  questions  of  fact  is  as  conclusive 
as  would  be  a  verdict.  To  warrant  a  court  in  setting  aside  a 
verdict,  it  must  be  manifestly  against  the  weight  of  evidence.  In 
this  cause  the  fact  that  the  plaintiff  Caroline  worked  for  the 
testator  for  about  eight  years  after  she  was  of  age,  was  not  dis- 
puted on  the  hearing.  It  was  proved  that  the  testator  had 
repeatedly  declared  that  her  services  were  worth  two  dollars  per 
week,  and  that  he  would  pay  her ;  and  these  promises  to  pay 
were  repeated  from  time  to  time  by  the  testator,  until  a  very 
short  time  before  his  death,  in  1846.  The  plaintiff's  case  was 
in  the  first  instance  most  satisfactorily  made  out,  and  the  inquiry 
is,  was  the  evidence  on  the  part  of  the  defendants  such  as  will 
authorize  this  court  to  say  that  the  referee  erred  in  not  disre- 
garding the  ease  made  on  the  part  of  the  plaintiffs  and  reporting 
in  favor  of  the  defendants. 
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The  evidence  introduced  on  the  part  of  the  defendants  catenat- 
ed principally  of  the  declarations  of  Isaac  Fort,  one  of  the  plain* 
tiffs.  On  one  occasion  in  the  year  1848-44,  he  said  he  and  the 
testator  had  settled  all  their  affairs.  It  was  in  evidence  that  tfc* 
testator  and  the  plaintiff  Isaac  Fort  had  some  difficulty  between 
themselves,  not  in  relation  to  the  claim  of  the  plaintiff  Caroline ; 
and  whether  when  the  plaintiff,  Isaac  Fort,  in  1848-1844,  said 
he  and  the  testator  had  settled  all  their  affairs,  he  referred  tb 
the  claim  for  the  services  of  his  wife,  was  a  question  for  the 
referee  to  decide.  The  testator  repeatedly  after  1848-1844,  de- 
clared that  he  had  not  paid  Caroline  for  her  services,  and  to 
knew  better  than  any  one  else  whether  he  had  or  had  not  paid  her. 

John  L.  Barran,  on  the  part  of  the  defendants,  testified  as 
follows :  "  I  guess  I  ashed  him  (Isaac  Fort)  if  Gooding  was 
owing  him  any  thing  ;  he  said  he  had  settled  with  the  old  man, 
and  they  had  paid  her  to  her  satisfaction  as  I  understood.  He 
had  a  claim  against  him  for  her  woA — I  understood  it,  that  was 
what  was  settled  for.  He  said  his  wife  had  worked  for  the  old* 
man  two  years  after  her  marriage."  If  the  referee  was  bound 
to  give  fall  credit  to  the  guesses  and  understandings  of  this  wit- 
ness, the  court  can  not  say  that  he  erred  if  he  understood  the 
admissions  made  by  the  plaintiff  as  confined  to  the  claim  which 
he  had  for  the  services  performed  by  his  wife  for  the  testator, 
after  her  marriage.  It  was  proved  that  the  plaintiff  Isaac  Fort 
had  said  that  he  did  not  believe  the  testator  owed  ten  dollars  in 
the  world.  The  testator  on  his  death-bed  knew  whether  he  did 
or  did  not  owe  the  plaintiff  Caroline,  and  he  said  that  he  did 
owe  her,  and  the  defendants  have  not  in  their  answer  to  the  bom- 
plaint,  alledged  that  he  or  they  ever  paid  her  a  dollar  on  aefcourit 
of  her  services  for  the  testator  before  her  marriage,  except  by 
clothing,  education  and  maintenance ;  and  it  has  not  been  pre- 
tended that  she  has  in  that  way  been  paid,  since  her  marriage, 
for  the  services  performed  before  that  event.  Ebeneser  Russell 
proved  that  he  heard  the  plaintiff  Isaac  Fort  say  that  "  they  had 
no  claim  against  the  estate  whatever,  except  what  the  old  nfefti 
had  given  her  in  his  will*  It  was  for  the  referee  to  decide  upta 
the  credibility  of  the  witnesses  examined'ty  him,  md  where  <he 
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declarations  of  the  testator  and  those  of  the  plaintiff  Isaac  Fort 
conflicted  with  each  other  it  was  for  the  referee  to  determine  to 
which  he  would  give  credit,  and  his  determination  ought  not  to 
Vis  disturbed-  As  to  the  questions  of  fact  in  the  cause  the  report, 
of  the  referee  ought  to  be  confirmed. 

What  questions  of  law  were  raised  before  the  referee  and  were 
disposed  of  by  him? 

The  defendants  insist  that  the  referee  erred  in  allowing  the. 
plaintiffs  to  prove  a  special  contract  between  the  testator  and 
his  daughter  Caroline  in,  relation  to  her  work  for  him.  first,  be- 
pause  she  was  an  infant  when  the  contract  was  made. 

In  the  case  of  Shute  v.  Dorr,  (5  Wend.  206,)  Justice  Suth- 
erland said,  "  A  parent  may  relinquish  his  right,  and  authorize 
his  child  to  labor  for  himself  and  receive  and  appropriate  to  hi* 
own  use  whatever  he  may  earn,  and  a  special  contract  with  a  third 
person,  authorising  him  to  employ  and  pay  the  child)  will  bind  the 
parent."  The  father,  without  any  consideration  as  between  him 
and  his  child,  can  manumit  his  child ;  and  in  the  case  of  BurUn- 
gome  v.  BurUnfame,  (7  Cow.  93,)  Woodworth,  J.  said,  parents 
are  entitled  to  the  earnings  of  their  in&nt  children.  "  But  they 
may  transfer  this  right,  or  authorise  those  who  employ  their 
children  to  pay  them,  and  the  payment  will  be  a  discharge 
against  the  parents."  In  the  case  of  Grangiac  v.  Arden,  (Id 
John.  293,)  a  gift  by  a  father  to  his  infant  daughter  was  held 
valid.  In  this  case  the  testator  promised  to  pay  his  daughter 
two  dollars  per  week  for  her  labor  thereafter  to  be  performed, 
and  she  continued  to  labor  for  him  for  more  than  ten  years,  and 
he  ever  afterwards  recognized  his  obligation  to  pay  her.  The 
referee,  however  did  not  allow  any  thing  for  the  labor  performed 
while  the  daughter  was  an  infant,  and  as  there  was  no  exception 
on  that  account  made  by  the  plaintiff^  it  is  not  necessary  to  de- 
termine whether  the  plaintiffs  were  entitled  to  recover  for  those 
services  or  not. 

At  the  time  that  agreement  wa*  made  by  the  testator  with 
the  plaintiff  Caroline,  there  was  no  agreement  how  long  ska 
should  labor  for  him.  And  if  the  agreement  had  been  that  «ha 
ibNd  W*r  for  ipm  ten  years,  it  would  hav*  been  void,  wkw 
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in  writing;  and  yet  evidence  of  the  special  agreement  would 
have  been  proper,  for  the  purpose  of  showing  the  value  of  her 
services  as  estimated  by  the  testator.  ,  And  if  the  special  agree- 
ment in  this  case  was  void  because  made  by  the  testator  with 
his  infant  daughter;  yet  evidence  of  the  agreement  was  admis- 
sible upon  the  question  of  damages. 

Another  objection  made  to  the  admission  of  evidence  of  the 
special  agreement  is,  that  the  plaintiffs  in  their  reply  claim  to 
recover  upon  an  implied  agreement  only. 

This  objection  is  for  a  variance  between  the  pleadings  and  the 
evidence — and  seems  to  be  provided  for  by  the  169th  and  170th 
sections  of  the  code  of  procedure.  It  was  not  pretended  before 
the  referee,  nor  has  it  been  before  this  court,  that  the  defendants 
have  been  misled  by  the  variance,  to  their  prejudice,  in  main- 
taining their  defense  upon  the  merits. 

And  the  objection  might  also  be  answered  by  the  rule  that 
when  work  and  labor  is  performed  under  a  special  agreement, 
and  the  agreement  is  performed  and  nothing  remains  to  be  done 
but  the  payment  of  the  money,  the  party  entitled  to  compensa- 
tion is  entitled  to  recover  under  the  common  counts,  (Feeler 
v.  Heath,  11  Wend.  477.)  "  When  the  terms  of  a  special  agree- 
ment are  performed,  a  duty  is  raised  for  which  a  general  indebi- 
tatus assumpsit  will  lie."  (4  Cawen,  566.  Jewell  v.  Schroep- 
pel,  10  Mass.  287.) 

On  the  hearing  before  the  referee  the  defendants  offered  one 
of  the  defendants,  the  executrix,  as  a  witness  for  her  co-defend- 
ants. The  referee  refused  to  permit  her  to  be  examined  as  a 
witness,  and  in  this  it  is  alledged  that  the  referee  erred.  It  is 
insisted  that  she  was  by  section  897  of  the  code  a  competent 
witness.  Although  that  section  of  the  code  authorizes  a  defend- 
ant to  be  examined  on  behalf  of  his  co-defendant,  it  is  thereby 
enacted  that  u  the  examination  thus  taken  shall  not  be  used  on 
behalf  of  the  party  examined."  In  this  case  all  the  defendants 
only  represent  the  testator ;  no  one  of  them  is  liable  to  the  plain- 
tiffs unless  all  are,  and  no  evidence  can  be  given  m  the  cause 
which  can  operate  for  or  against  one  of  them  and  not  the  others. 
The  code  can  pot  apply  to  a  case  where  a  oo-defendant  can  not 
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give  any  evidence  bat  that  which  of  necessity  must  operate  in  his 
own  favor  as  well  as  in  favor  of  his  co-defendants.  I  am  there- 
fore of  opinion  that  the  referee  rightfully  refused  to  permit  the 
executrix,  who  is  one  of  the  defendants,  to  be  sworn  as  a  witness 
in  the  cause. 

It  is  insisted  that  the  report  was  contrary  to  law,  because  there 
was  no  proof  of  any  contract.  Enough  has  been  said  to  show 
that  the  report  can  not  be  set  aside  as  being  against  evidence. 

It  is  claimed  on  the  part  of  the  defendants,  that  the  referee 
erred  in  not  regarding  the  testimony  of  Mary  J.  Ross  as  conclu- 
sive evidence  that  the  testator  had  paid  the  plaintiff  Caroline  all 
that  was  due  to  her,  in  the  year  1837.  The  referee  was  to  judge 
of  the  degree  of  credit  due  to  the  testimony  of  Mrs.  Ross ;  and 
if  she  proved  that  the  plaintiff  Caroline  said  she  and  her  father 
had  settled,  she  may  have  intended  no  more  than  that  they  had 
ascertained  the  balanoe  due  to  her.  The  words  "  to  settle"  do 
not  necessarily  mean  "  to  pay."  They  may  mean  u  to  adjust," 
"  to  liquidate."  Another  answer  is,  the  defendants  had  not  in 
their  answer  alledged  payment,  and  under  the  code  there  is  no 
general  issue  under  which  payment  may  be  given  in  evidence. 

It  is  also  insisted  that  the  legacy  to  the  plaintiff  Caroline  is  to 
be  presumed  to  be  in  payment  of  all  liabilities  of  the  testator  to 
her.  That  defense  is  not  set  up  in  the  answer,  and  the  sum, 
only  the  interest  of  which  is  bequeathed  to  the  plaintiff  Caro- 
line, is  not  equal  to  the  debt  reported  due  to  the  plaintiffs.  The 
Will  contains  an  express  direction  for  the  payment  of  all  the  tes- 
tator's debts,  and  such  direction  rebuts  the  presumption  that  the 
money  was  intended  as  a  satisfaction  of  the  debt.  (1  P.  Wtns. 
410.  Richardson  v.  Green,  3  Atk.  65.) 
>  The  legacy  bequeathed  in  this  case  is  not  equally  beneficial  to 
the  legatee  as  the  debt,  as  to  the  time  of  payment,  or  in  the 
amount.  (Nichols  v.  Judson,  2  Atkins,  300.)  I  am  therefore 
of  opinion  that  the  motion  to  set  aside  the  report  should  be 
denied. 

Motion  denied. 

Tol.  IX.  48 
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St.  Lawrence  General  Term,  September,  1850.    Paige, 
2±M  WMard,  Hand,  and  Cody,  Justices. 

Conway  vs.  Hitchins. 

The  appearance  of  a  defendant  before  a  justice,  by  attorney,  on  the  retort  of 
an  attachment,  supersedes  the  necessity  of  a  summon*,  and  fire*  the  jostle* 
jurisdiction  of  the  cause. 

Ah  appeal  from  the  judgment  of  a  justice  of  the  peace,  not  followed  up  by  the 
fifing:  of  the  undertaking  required  by  the  code,  (§§  865,  356,  857,)  will  not 
operate  as  a  stay  of  any  further  proceedings  which  the  plaintiff  may  elect  to 
pursue,  m  order  to  enforce  the  collection  of  the  judgment. 

The  292d  section  of  the  code  of  1849,  by  necessary  implication,  places  a  jude* 
ment  of  a  justice,  of  which  a  transcript  has  been  filed  m  the  office  of  the 
county  clerk,  on  the  same  footing  with  a  judgment  of  a  court  of  record  ;  and 
proceedings  supplementary  to  the  execution  may  be  had,  in  such  a  case. 

The  affidavit  upon  which  proceedings  supplementary  to  an  execution  are  Insti- 
tuted, against  a  defendant,  need  not  alledge  that  the  justice  by  whom  the 
judgment  was  rendered  had  jurisdiction.  It  is  sufficient  if  it  shows  the  facta 
conferring  jurisdiction,  and  that  the  judgment  was  correctly  given. 

The  ex  parte  affidavit  of  a  judgment  creditor,  is  sufficient  "proof"  of  the 
return  of  an  execution  unsatisfied,  to  authorize  the  granting  of  an  order  by 
a  judge  for  the  examination  of  the  defendant,  under  the  292d  section  of  the 
code  of  1849. 

Under  the  first  clause  of  the  2924  section  of  the  code  of  1849  a  county  judge 
has  the  same  power  to  appoint  a  referee  as  is  possessed  by  a  judge  of  the 
supreme  court. 

A  judge  has  power  to  appoint  a  referee,  under  that  clause  of  the  section,  with- 
out first  requiring  notice  to  be  given  to  the  defendant 

So,  where  a  defendant  has  not  appeared  in  the  cause,  a  referee  may  be  ep» 
pointed  without  notice,  under  the  246th  section  of  the  code. 

A  reference  may  be  ordered  in  a  special  proceeding. 

The  reference  under  chapter  2  of  title  9  of  tho  code  of  1849  is  of  that  character. 

It  is  irregular  to  move,  at  a  general  term  of  the  court,  to  set  aside  an  order 
made  by  a  county  judge  for  the  examination  of  a  defendant  before  a  referee, 
on  the  ground  of  irregularity. 

If  such  order  is  erroneous,  the  remedy  of  the  defendant  is  to  apply  to  the 
county  judge  to  vacate  or  modify  it.  And  if  such  application  is  denied,  it 
r  the  defendant  may  appeal,  under  $  849  of  the  code  of  1849. 


On  the  7th  day  of  June,  1850,  the  plaintiff  made  an  affidavit 
as  follows : 

"  Washington  county,  88.  William  Conway  being  duly  swosrn, 
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deposes  and  gays,  that  on  the  11th  day  of  May,  I860,  the  said 
Conway  recovered  a  judgment  against  James  Hitchins,  the  abore 
named  defendant,  before  H.  Stowell,  Esquire,  one  of  the  justices 
ef  the  peace  in  and  for  the  said  county  of  Washington,  for  thir- 
ty-fire dollars  and  seventy-one  cents,  and  that  a  transcript  of 
said  judgment  was  filed  and  docketed  in  the  office  of  the  clerk 
of  die  said  county  on  the  15th  day  of  May  last,  and  that  on  the 
16th  day  of  May  thereafter,  an  execution  was  issued  by  the 
ekrk  ef  like  said  county,  and  delivered  to  the  sheriff  ef  the  said 
county  of  Washington,  which  said  execution  has  been  returned 
by  the  said  sheriff  to  the  Washington  county  clerk's  office,  wholly 
unnslisicd,  and  that  James  Hitchins,  the  above  named  defend- 
ant, resided  in  said  county  at  the  time  of  issuing  such  execution, 
and  still  so  resides.  William  Coitwat. 

Sworn  this  7th  day  of  June,  18M,  before  me, 

H.  Stowell,  Justice  Peace." 

On  presenting  the  said  affidavit  to  the  county  judge  of  Wash- 
ington county,  he,  on  the  application  of  the  plaintiff,  made  an 
«rder  of  which  the  following  is  a  copy: 

"  Washington  County  Court.  William  Conway  vs.  James 
Hilckms.  It  appearing  to  me,  by  the  affidavit  of  William  Con- 
way, the  plaintiff  in  this  cause,  that  on  the  11th  day  of  Mar, 
1850,  the  said  Conway  recovered  a  judgment  against  James 
Hhehins,  the  above  named  defendant,  before  H.  Stowell,  Esq. 
one  of  the  justices  of  the  peace  in  and  for  the  said  county  of 
Washington,  for  thirty-five  dollars. and  seventy-one  cents,  and 
that  a  transcript  of  said  judgment  was  filed  and  docketed  in  the 
flffioe  of  the  clerk  ef  said  county,  on  the  15th  day  ef  May  last, 
emd  that  on  the  16th  day  of  May  thereafter,  an  execution  was 
issued  by  the  clerk  of  the  said  county,  and  delivered  to  the  sheriff 
of  the  said  county  of  Washington,  which  said  execution  has  been 
tetaraedby  the  said  sheriff  to  the  said  Washington  county  clerk's 
office,  wholly  unsatisfied ;  and  that  the  said  James  Hitchins,  the 
nbove  named  defendant,  resided  in  the  said  county  at  the  time 
«f  inning  such  execution,  and  still  so  resides.  Now  therefore, 
on  motion  of  F.  Park,  attorney  for  the  above  named  plaintiff,  it 

Jams  mk*im>  appear  be- 
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fare  Hdraee  Stowell,  Esquire,  a  justice  of  the  peace  of  the  Mil 
county,  by  me  hereby  appointed  a  referee  to  take  and  certify  to 
me  the  examination  of  the  said  James  Hitchins,  at  the  office  of 
the  said  Horace  Stowell  in  the  village  of  Whitehall,  in  said 
county,  on  the  8th  day  of  June  instant,  at  nine  o'clock  A.  M. 
•nd  make  a  discovery  on  oath  concerning  his  property.  And  it 
is  further  ordered  that  the  said  James  Hitchins  be  restrained 
from  assigning,  secreting  or  disposing  of  his  property  or  effects, 
after  the  due  service  of  a  copy  of  this  order,  until  the  final  order 
Of  this  court  in  these  supplementary  proceedings  to  the  said  ex- 
ecution.   Dated  Granville,  June  7,  A.  D.  1850. 

Martin  Lee,  county  judge  of  Washington  county." 

The  defendant  gave  notice  of  a  motion,  for  the  last  July  gen- 
eral  term  of  this  court,  to  set  aside  the  last  mentioned  order  of 
the  county  judge,  and  all  subsequent  proceedings  founded  there- 
on, for  irregularity,  stating  in  his  notice  in  substance  the  fol- 
lowing grounds :  1st.  That  the  affidavit  on  which  the  order  was 
granted  did  not  show  jurisdiction  in  the  justice,  to  render  the 
judgment.  2d.  That  the  judgment  had  been  appealed  from. 
2d.  That  the  county  judge  had  no  power  to  make  an  order  of 
reference  in  this  case.  4th.  That  supplementary  proceedings 
under  the  code  could  not  be  founded  on  a  judgment,  when  a  tran- 
script was  filed.  5th.  That  the  judgment  was  not  properly 
provable  by  affidavit  of  the  plaintiff,  but  should  have  been  proved 
by  an  exemplified  copy.  6th.  That  said  order  was  made  ex  parte, 
and  there  were  not  eight  days  between  the  date  and  return. 

The  affidavit  on  which  the  present  motion  was  founded,  stated 
that  the  judgment  before  the  justice  was  obtained  on  the  return 
of  an  attachment,  not  personally  served,  and  that  no  summons 
was  issued  by  the  justice,  as  required  by  the  88th  section  of  the 
non-imprisonment  law.  (Law*  of  1831,  p.  404.)  That  the 
property  seised  under  the  attachment  was  of  the  value  of  $70. 
That  the  judgment  before  the  justice  had  been  duly  appealed 
from  to  the  county  court,  and  the  papers  served  on  the  Justine 
.on  the  29th  May,  1850,  and  that  the  order  to  appoint  a  referee 
was  obtained  ex  parte  and  without  notice. 

The  ojtpomg  affidavits  showed  that  the  defendant  appeared 
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before  the  justice  on  the  return  of  the  attachment,  and  pleaded 
to  the  aetion,  and  the  cause  was  tried  and  judgment  was  given 
on  the  whole  merits  on  the  11th  of  May,  1850;  that  an  execu- 
tion was  issued  thereon  bj  the  justice  to  the  same  constable  who 
served  the  attachment,  who  returned  it  nulla  bona,  <fcc.  and  that 
the  property  taken  on  the  attachment  did  not  belong  to  die  de- 
fendant; that  on  the  18th  of  May,  1850,  a  transcript  of  the 
judgment  was  sent  to  the  county  clerk's  office,  and  filed  on  the 
15th  of  May,  1850.  That  the  defendant  did  not  serve  his  affi- 
davit of  appeal  on  the  justice  until  the  81st  of  May,  and  did  not 
give  the  security  required  by  the  code  (H  855,  856,  857,)  to  en- 
title him  to  a  stay  of  the  proceedings. 

Gibson  4*  Davis,  for  the  defendant 

F.  Park,  for  the  plaintiff. 

By  the  Court,  Willard,  J.  The  appearanoe  of  the  defendant 
before  the  justice,  by  attorney,  on  the  return  of  the  attachment,  su- 
perseded the  necessity  of  a  summons  to  the  defendant,  and  gave 
the  justice  jurisdiction  of  the  cause.  This  is  necessarily  implied 
from  the  language  of  the  88th  section  of  the  act  to  abolish  im- 
prisonment for  debt  in  certain  cases.  (Laws  of  1881,  p.  404.) 
The  objection  that  property  was  seised  under  the  attachment 
sufficient  to  satisfy  the  judgment,  is  answered  by  the  return  of 
the  constable,  that  it  did  not  belong  to  the  defendant,  and  by  the 
return  of  the  sheriff,  that  the  defendant  had  no  goods  and  chat- 
tels, &c.  The  appeal,  not  having  been  followed  up  by  the  un- 
dertaking required  by  the  code,  (§§  855, 856, 857,)  did  not  operate 
as  a  stay  of  any  further  proceedings  which  the  plaintiff  might 
elect  to  pursue,  in  order  to  enforce  the  collection  of  the  judgment. 
-  It  is  urged  that  the  code  does  not  authoriie  proceedings  sup- 
plementary to  an  execution  when  the  judgment  was  rendered  by 
a  justice  of  the  peace,  and  a  transcript  has  been  filed  in  the  office 
of  the  county  clerk.  There  is  no  force  in  this  objection.  The 
292d  section,  by  necessary  implication,  places  a  judgment  of  a 
justice,  of  which  a  transcript  has  been  filed,  on  the  same  footing 
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with  a  judgment  of  a  court  of  record.  The  68d  section  declares 
that  such  judgment  shaH  be  a  judgment  of  the  comity  court ; 
and  the  64th  section  requires  the  execution  issued  thereom  to  be 
directed  to  the  sheriff  and  to  have  die  same  effect  as  other  ess* 
(rations  and  judgments  of  the  county  courts,  except  as  provided 
in  section  63.  The  chancellor,  in  Dix  v.  Briggs,  (9  Paige, 
685,)  intimated  that  a  justice's  judgment,  docketed  in  the  oounty 
clerk's  office,  followed  up  by  an  execution  returned  unsatisfied, 
would  maintain  a  creditor's  bill. 

It  is  insisted  also  that  the  affidavit  on  which  the  order  wan 
made  does  not  show  enough  to  give  jurisdiction  to  the  justioe  to 
render  the  judgment.  The  same  objection  was  taken  by  the  de- 
fendant in  Dix  v.  Briggs,  (supra)  that  it  was  not  averred  in 
the  bill  that  the  justice  had  jurisdiction  of  the  suite  in  whioh  the 
judgments  were  rendered.  The  chancellor  did  not  pass  upon 
the  objection,  any  farther  than  to  remark,  that  the  general  rule 
unquestionably  is,  that  in  pleading  a  right  acquired  under  the 
judgment  of  an  inferior  court,  of  limited  jurisdiction,  sufficient 
ubould  be  stated  to  show  that  such  court  had  jurisdiction  to  rea- 
der such  judgment.  It  is  true  the  affidavit  on  which  the  order 
was  obtained,  takes  the  place  of  the  former  creditor's  bill ;  but 
still  it  is  not  a  pleading.  But  if  it  were,  the  code  ha*  abolished 
all  the  ancient  forms  of  pleading,  (I  140.)  And  by  the  161st 
section  it  is  expressly  enacted,  that  in  pleading  a  judgment  of  a 
court  of  special  jurisdiction  it  shall  not  be  necessary  to  state  the 
facts  conferring  jurisdiction,  but  such  judgment  may  be  stated 
to  hare  been  duly  given.  If  such  allegations  be  controverted, 
the  party  pleading  shall  be  bound  to  establish  on  the  trial,  the 
facts  conferring  jurisdiction.  This  case  falls  within  this  provis- 
ion of  the  code.  The  plaintiff  has  shown  the  facts  conferring 
jurisdiction,  and  that  the  judgment  was  correctly  given.  This 
is  a  sufficient  answer  to  the  objection.  The  affidavit  appears  to 
be  in  substance  conformable  to  the  requirements  of  the  code. 

Again;  it  is  objected,  that  under  the  293d  section  of  theeod* 
the  judge,  before  granting  the  order,  should  have  prow  if  auai 
return  of  the  execution.  It  ie  insisted  that  the  affidavit  of  the 
ia  art  "proof;"  that  "prat"  mm  ]«d 
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The  oariginal  provision  on  this  subject,  as  reported  by  the  com* 
missioners  on  practice  and  pleading,  and  adopted  b y  the  legisla* 
tore  in  1848, (Se*$.  Laws  of  1848,  548, 1247;  andUtRop.of 
Com.  p.  201,  i  247,)  did  not  specify  the  evidence  upon  which  the 
creditor  might  obtain  the  order  from  the  judge.  It  wee,  however, 
in  practice,  obtained  upon  the  affidavit  of  the  creditor,  or  his  at- 
torney. The  amended  code  enlarged  the  power  of  the  judges,  in 
this  claae  of  summary  proceedings,  and  though  still  extremely 
defective  in  its  details,  it  is  far  more  comprehensive  in  its  pro- 
visions than  the  code  of  1848.  By  comparing  the  (liferent  sec- 
tions together,  it  would  seem  that  by  proof,  in  the  first  part  of 
section  292,  the  legislature  meant  the  same  as  "  proof  by  affida- 
vit" in  the  second  subdivision  of  the  same  section,  and  by  "an 
affidavit,"  in  section  294.  No  reason  can  be  imagined  why  the 
proof  under  the  first  subdivision  of  section  292  should  be  by 
record  evidence,  or  the  testimony  of  a  disinterested  witness,  and 
that  under  the  second  subdivision  be  satisfied  with  the  affidavit 
of  the  creditor,  or  his  agent  or  attorney.  Nor  is  there  any  rea- 
son in  the  nature  of  things  why  the  proof  under  section  298 
should  be  different  from  that  under  section  294. 

It  may  not  be  amiss  to  look  at  the  question  upon  authority. 
In  Brown  v.  Hmchman,  (9  John.  75,)  the  plaintiff  obtained  a 
warrant  from  a  justice  of  the  peace,  under  the  then  statutes  for 
recovering  debts  to  the  value  of  twenty  five  dollars,  upon  hi* 
own  oath.  A  question  arose  on  certiorari  whether  a  justice  had 
jurisdiction  to  issue  the  warrant  on  the  oath  of  the  party.  The 
4th  section  of  the  act  of  1808,  (Laws  of  1808,  p.  876,  ch.  204,) 
enacts  that  if  the  plaintiff  "  shall  prove  to  the  satisfaction  of  the 
justice  that  the  defendant  is  about  to  depart,"  <fcc.  he  may  have 
a  warrant  The  court  said  proof  here  means  legal  evidence, 
and  that  can  not  be  the  party's  own  oath,  unless  the  statute  ex- 
pressly says  so.  The  legislature  ai  the  next  session  {Law*  of 
1809,  ch.  186,  p.  568, 1 1,)  so  altered  the  4th  section  of  the  act 
of  1808  as  to  allow  the  issuing  of  a  warrant  on  the  oath  ef  the 
plaintiff,  provided  he  stated  in  his  affidavit  the  facts  and  circus** 
stances  within  his  knowledge,  showing  the  grounds  of  the  *ppli- ' 
cation,  whereby  the  justice  might  the  better  judge  ef  the  neeee* 


384  CASES  IN  LAW  AND  EatJITY  [Sur.  t 


Oonway  v.  Hltchlns. 


shy  and  propriety  of  issuing  such  warrant.  The  ca§e  of  Terry 
v.  Forgo,  (10  John.  114,)  arose  under  the  law  as  amended,  and 
ft  was  held  that  the  oath  of  the  party  was  sufficient  to  entitle 
him  to  a  warrant,  without  requiring  the  oath  of  a  disinterested 
witness.  But  the  legislature  did  not  alter  the  21st  section  of 
the  act  of  1808,  which  provides  for  the  issuing  of  an  attachment 
on  "  satisfactory  proof  being  offered."  The  court  held  under  that 
section,  in  Van  Steenburg  v.  Kortz.  (10  John.  167,)  that  the 
affidavit  of  the  creditor  was  not  the  "  satisfactory  proof"  intend- 
ed by  the  act.  And  in  Vosburgh  v.  Welch,  (11  John.  175,) 
they  held  that  the  proof  required  for  the  issuing  of  an  attach- 
ment must  be  such  as  would  be  received  in  the  ordinary  course 
of  legal  proceedings ;  otherwise  the  justice  would  be  liable  as  a 
trespasser. 

The  foregoing  cases  are  distinguishable  from  the  present,  in 
this ;  that  in  the  former,  the  proceeding  was  before  judgment, 
and  contemplated  the  immediate  arrest  of  the  defendant,  or  seizure 
of  his  property ;  whereas  in  the  latter  the  debt  had  already  been 
Established,  and  the  order  did  not  contemplate  the  arrest  of  the 
defendant,  but1  merely  his  examination  concerning  his  property. 
There  were,  therefore,  stronger  reasons  in  those  cases  than  in 
the  present,  to  hold  the  creditor  to  strict  proof  of  his  demand, 
and  of  the  facts  which  would  entitle  him  to  the  process.  Those, 
too,  were  cases  of  ordinary  actions ;  this  is  a  mere  special  pro- 
ceeding, and  not  an  action.  The  policy  of  the  code,  moreover, 
has  been,  throughout,  subversive  of  the  former  rules  of  evidence, 
and  has  favored  the  substitution  of  the  oath  of  the  parties,  for 
proof,  in  numerous  instances.  In  all  the  cases  of  proceedings 
supplementary  to  execution  which  are  reported,  and  in  all  which 
have  fallen  under  my  notice,  the  order  contemplated  by  the  first 
subdivision  of  section  292  has  been  obtained  upon  the  ex  parte 
affidavit  of  the  creditor.  The  general  sense  of  the  courts  and 
of  the  profession  affords  strong  evidence  of  the  meaning  and  in* 
lent  of  the  law.  It  is  believed  therefore,  that  the  affidavit  in  this 
oase  was  sufficient. 

It  has  been  strenuously  urged  that  a  county  judge  has  no 
-  to  appoint  a  referee,  under  the  first  subdivision  of  f  29J, 
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bat  is  bound  to  take  the  examination  in  person*  The  argument 
is  based  upon  the  peculiar  phraseology  of  the  first  paragraph  of 
the  section.  Thus  it  enacts  that  the  creditor,  on  proof,  <fcc  "  shall 
at  any  time  be  entitled  to  an  order  from  a  judge  of  the  court,  or 
a  county  judge,  of  the  county  to  which  the  execution  was  issued, 
requiring  such  judgment  debtor  to  appear  and  answer,  concern- 
ing his  property,  before  such  judge,  or  a  referee  appointed  bp 
« judge  of  the  court,  at  a  time  and  place  specified  in  the  order*'9 
It  is  argued  that  the  term  u  judge  of  the  court1  is  put  in  oppo- 
sition to  county  judge,  and  by  implication  that  the  former  only 
can  appoint  a  referee.  This  clause  in  the  292d  section  was  quite 
superfluous,  as  the  300th  section  gives  ample  power  to  the  judge 
to  order  a  reference  to  a  referee  agreed  upon  or  appointed  by 
him,  to  report  the  evidence  or  the  facts.  This  section  obviously 
applies  to  the  judge  before  whom  the  proceeding  is  pending, 
whether  he  be  a  judge  of  this  court,  or  the  county  judge.  The 
other  sections  in  this  chapter  make  no  distinction  between  the 
power  of  a  judge  of  this  court  and  a  judge  of  the  county  court,  in 
administering  the  remedies  it  prescribes.  Both  seem  to  be 
placed  on  the  same  footing.  It  is  believed,  therefore,  that  the 
county  judge  has  the  same  power  to  appoint  a  referee  under 
chapter  2  of  title  9  of  the  code,  as  is  possessed  by  a  judge  of 
this  court 

It  is  objected  that  die  referee  was  appointed  by  the  county 
judge  on  the  ex  parte  application  of  the  creditor,  sad  without 
notice  to  the  defendant  The  code  is  silent  on  this  subject  The 
cause  must  therefore  be  decided  by  the  general  principles  and 
the  analogies  of  the  law. 

Remedies  in  the  courts  of  justice  are  by  the  code  divided  into 
1st,  actions,  and  2d,  special  proceedings.  An  action  k  defined  to 
be  an  ordinary  proceeding  in  a  court  of  justice,  by  which  a  party 
prosecutes  another  party  for  the  enforcement  or  protection  of  a 
right,  the  redress  or  prevention  of  a  *?<)*£  or  the  punishment 
of  a  public  offense.  (Code,  HI,  2.)  All  or  any  of  the  issues  in 
an  action,  whether  of  fact  or  law,  may  be  referred  upon  the 
wptten  consent  of  the  parties.  (Cock,  i  270.)  And  they  may 
be  referred  in  various  other  cases  without  such  oonsent    A  men 
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tion  for  a  reference  in  an  actum,  it  is  conceived,  is  a  non-enume^ 
rated  motion  as  defined  by  rule  85,  and  mast  be  made  at  a  special 
term,  under  a  notice  of  eight  days  to  the  adverse  party,  according 
to  i  402  of  the  code. '  There  may  also  be  a  reference  in  an  action 
to  assess  damages,  to  compute  the  amount  due  upon  a  mortgage, 
and  to  take  proof  in  divorce -cases,  and  the  like.  In  such  cases, 
when  the  defendant  has  not  appeared  by  attorney,  it  is  believed 
that  the  referee  may  be  appointed  by  the  court,  on  the  ex  parte 
motion  of  the  plaintiff*  The,  practice  of  the  court  of  chancery  did 
npt  require  the  service  of  notices  or  papers  in  the  ordinary  prp- 
oeedings  in  a  cause,  on  a  defendant  who  had  not  appeared  therein; 
(Rute  16  of  Ch.  Walworth.  Isnard  v.  Cazeaux,  1  Paige,  39; 
Bart  v.  Small,  4  Id.  177.  Rose  v.  Woodruff,  4  John.  Ch.  647. 
1  Barb.  Ch.  Pr.  569.)  Thus  it  is  conceived,  that  under  the  2d 
subdivision  of  i  246,  a  referee  may  be  appointed,  without  notice, 
the  defendant  not  having  appeared  in  the  action. 

A  reference  may  be  ordered  in  a  special  proceeding.  The 
reference  under  chapter.  2  of  title  9  is  of  that  character.  That 
which  is  granted  under  the  first  subdivision  of  section  292,  does 
not  impart  to  the  referee  the  power  of  deciding  the  whole,  or  any 
part  of  the  cause.  It  merely  clothes  him  with  authority,  to  take 
the  examination  under  oath,  of  the  defendant  in  the  execution, 
concerning  his  property,  if  he  shall  submit  to  such  examination, 
and  to  report  the  same  to  the  judge  by  whom  he  was  appointed. 
The  referee  thus  appointed  has  no  power  over  the  person  or  the 
property  of  the  defendant.  He  is  the  mere  instrument  in  the 
hands  6('the  judge;  by  whom,  the  examination  of  the  former  can 
be  taken,  without  subjecting  him  to  tho  delay  and  expense  of  a 
per 8(^1  appearance. before  the  latter.  Has  the  judge  no  power 
to  appoint  a  referee  under  the  first  clause  of  section  292,  without 
first  requiring  notice  to  be  given"  to  the  defendant  ?  This  is  the 
question,  which  is  now  for  the  first' time  presented  for  our  de- 
cision. '  The  practice  Aas  hitherto  been  for  the  judge  to  name 
the  referee  in  the  order  for  the  examination  of  the  defendant. 
That  practice  is  the  most  convenient  for  all  parties.  It  can  work 
no  injustice  to- the  defendant N .  It  is  not  in  conflict  with'  any  re- 
quirement of  the  code ;  and  is  in  harmony  with  the  former  praQ* 
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tice,  in  analogous  cases.    Should  a  referee  be  appointed  who  was 
legally  disqualified  to  act,  the  defendant  could  show  the  fact  in 
answer  to  proceedings  under  i  302,  instituted  to  punish  him  for 
refusing  to  appear  and  submit  to  an  examination."  .  In  analogous 
oases  under  creditors'  bills,  the  defendant  had  no  voice  in  select-, 
ing  the  master  before  whom  he  was  required  to  submit  to  an  el- 
imination concerning  his  property.  '  The  master  was  appointed 
by  the  court,  without  notice  to  the  defendant.  '  (See  l^lst  Rule 
qf  Ch.  Walworth.)  '  The  referee  in  this  case  takes  the  place  if 
the  master.     He  is  appointed  on  the  motion  of  the  judge,  and  in 
part  for  his  'o#n  convenience  j  and  in  such  cases  ncmbttee  need' 
be  given.    This  is  the  practice  Vheri  a  referee  is  appointed' By 
the  court  on  its  own  motion;  under"  5  2711    Such,  too,*  was  the 
former  practice,  when  a  judge  ordered  a  reference  during  the 
progress  of  the  trial.- .  .....     ^  ...  -  -  •, 

'  This  disposes  of  all  the  objections  which  "have  been  raised  to 
the  order  bf  the  county  judge.  They  have  been  treated  as  if  the 
cause  was  properly  before  the  court/  The  creditor  not  having 
objected  to  the  mode  of  considering  the  question,  it  has  not  been 
deemed  expedient  to  dismiss  it  upon  a  mere  question  of-  form. 
But  it  is  not  improper  to  observe  in  conclusion,  and  for  the  pur- 
pose bit  not  baying  the'  case'cited  as"  a  precedent  hereafter,  that 
it  was  irregular  to  bring  this  question  up  as  a  non-enumerated 
motion,  at  a  general  term.  The  remedy  of  the  defendant,  if  the 
order  of  the  county  judge  was  erroneous,  was  to  apply  to  him  to 
vacate  or  modify  it.  As  the  order  was  granted  ex  parte  and  out 
of  court,  he  could  vacate  or  modify  it  without  notice.  (§  324  of 
Code.)  .  If  the  judge  refused  so  to  do,  and  the  order  was  erro- 
neous, the  defendant  might  probably  have  appealed  under  i  840. 
An  order  made  by  a  county'  judge  in  this  case  could  be  reviewed 
in  the  same  manner  as  if  made  by  a  judge  of  this  court; '  (Code^ 
§408.) 
The  motion  therefore  must  be  denied,  with  tetfdoUars  costs. 
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Fort  and  wife  vs.  Gooding  and  others,  Ex'rs  of  Gooding. 

When  executors  omit  to  give  notice  to  the  creditors  of  the  testator,  to  exhibit 
their  claims,  with  the  vouchers  thereof,  no  laches  is  imputable  to  a  creditor 
for  not  presenting  his  account  at  an  early  da y. 

There  are  but  two  grounds  on  which  executors  are  chargeable  with  costs,  un- 
der %  41,  2  R.  S.  90  j  1st.  When  the  claim  has  been  presented,  and  payment 
has  been  unreasonably  resisted  or  neglected ;  2d.  When  there  has  been  a 
refusal  to  refer,  under  $  86,  the  claim  being  disputed. 

Where  creditors  presented  to  executors  a  claim  against  the  estate  of  their  tag* 
tator,  substantiated  by  their  oath,  and  the  executocs  refused  to  pay  it* 
although  they  had  ample  funds  for  that  purpose ;  and  they  denied  the 
justice  of  the  whole  claim,  without  offering  to  refer  it,  and  refused  to  accept 
amir  offer  of  settlement;  and  upon  suit  brought  against  them  the  claim 
was  reduced  only  about  one  fifth  in  amount,  and  that  reduction  was  not  oc- 
casioned by  a  failure  of  the  creditors  to  prove  the  performance  of  the  whole 
of  the  services  charged,  nor  by  the  establishment  of  an  offset,  but  arose  from 
a  difference  of  opinion  between  the  referee  and  the  creditors  as  to  the  value 
of  services,  when  no  precise  sum  had  been  agreed  upon,  and  the  claim  rested 
upon  a  quantum  meruit ;  Held  that  the  executors  were  properly  charged 
with  costs,  on  the  ground  that  they  had  unreasonably  resisted  the  payment 
of  the  demand. 

The  refusal,  by  executors,  to  refer  a  claim  against  the  estate,  may  be  either, 
by  the  rejection  of  an  offer  to  refer,  made  by  the  creditor,  or  by  some  equiv- 
alent act,  on  their  part.  An  unqualified  rejection  of  the  claim,  unaccompa- 
nied with  an  offer  to  refer,  is  equivalent  to  a  refusal  to  refer. 

▲  creditor  ought  not  to  be  required,  as  a  condition  to  entitle  him  to  costs,  to 
ask  executors  to  refer  a  claim  after  the  latter  have  rejected  it,  as  unjust 
and  not  due. 

Where  a  suit  was  brought  against  executors,  upon  a  claim  for  personal  services 
rendered  the  testator,  and  the  defendants  unnecessarily  severed  in  their 
defenses,  employing  three  separate  attorneys,  thereby  increasing  the  labor 
of  the  plaintiuV  attorney  threefold,  and  the  trial  ef  the  cause  occupied  sin- 
teen  days ;  Held  that  it  was  an  "  extraordinary  case,"  justifying  an  extra 
allowance  under  %  808  of  the  code. 


The  motion  to  set  aside  the  report  of  the  referee,  in  thascaM 
haying  been  denied,  as  reported,  ante,  page  877,  the  plaintiffs, 
apon  affidavits  and  the  pleadings  and  other  papers,  applied  to 
the  court  at  special  term,  for  costs  against  the  defendants,  to  be 
paid  <*t  of  the  estate  of  the  ttetetor,  under  2 IL  S.  90,  i  $1; 
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and  aim  for  an  extra  allowance  under  section  808  of  the  code  of 
procedure. 

The  plaintiff,  in  hie  affidavit,  swore  that  he  and  his  wife  en- 
deavored to  have  the  claim  allowed  and  paid  without  suit,  and 
effered,  after  the  death  of  the  testator,  to  take  an  amount  $200 
lees  than  the  report  of  the  referee,  for  the  sake  of  an  amicable 
settlement;  and  they  also  offered  to  leave  the  matter  out,  or 
have  it  referred,  but  none  of  these  offers  were  accepted  by  the 
defendants,  but  they  resisted  and  neglected  the  payment  of  the 
claim.  Three  of  the  defendants,  with  respect  to  the  foregoing 
part  of  the  plaintiffs'  affidavit,  stated  "  that  the  plaintiffs  or  either 
of  them  did  not  at  any  time  previous  to  the  commencement  of 
this  suit,  make  any  offer  to  these  defendants  or  either  of  them 
to  refer  the  matters  in  controversy  in  this  action  to  a  referee  or 
referees  to  be  appointed  under  the  approval  of  the  surrogate, 
or  to  an  arbitrator,  nor  did  they  ever  offer  to  either  of  these  de- 
fendants to  take  a  less  sum  than  they  claimed  to  recover." 
David  E.  Gooding,  another  of  the  executors,  swore  that  he  never 
heard  of  the  claim  until  about  a  year  after  the  death  of  the  tes- 
tator; that  the  executors  were  entirely  ignorant  of  any  such 
claim,  and  had  every  reason  to  believe  that  no  such  claim  existed, 
and  that  they  defended  the  suit  in  good  faith,  and  from  a  convic- 
tion that  the  claim  was  not  just.  This  defendant,  in  a  supple* 
mentary  affidavit  in  which  he  united  with  another  exeoutor, 
Matthew  Gooding,  alledged  that  the  plaintiffs  did  not,  previous 
to  the  commencement  of  this  suit,  make  any  offer  to  these  defend- 
ants to  refer  the  matter  in  controversy  to  a  referee  or  an  arbi- 
trator. And  they  denied  that  the  plaintiff  offered  to  accept  a 
less  sum  than  the  amount  reported  by  the  referee  to  be  due. 
They  alledged  that  the  action  was  defended  in  good  faith. 

The  estate  of  the  testator  was  shown  to  be  abundantly  ample 
to  meet  all  debts,  being  in  amount  variously  estimated  at  from 
$86,000  to  #50,000.  The  defendants  appeared  and  defended  by 
three  different  attorneys;  thus  making  it  necessary  for  the 
plaintiffs  to  serve  papers,  notices,  dec  on  three  persons  instead 
cfone.  The  trial  before  the  rrfaree  oonsumed  fifteen  or  sixteen 
4ti%  aaithir^ihae  witowM  *s*  examined)  and  eight  <* 
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nine  attorneys  Were  employed  <m  the  part  of  the  defendants, 
daring  the'  progress  of  the  suit. 

The  judge  at  the  special  term  charged  the  defendants  with 
costs,  to  be  paid  out  of  the  estate  of  the  testator.  He  also 
allowed  the  plaintiffs  ten  per  cent  on  the  amount,  of  the  recovery, 
in  addition  to  the  other  costs  and  disbursements,  to  be  paid  out 
of  the  estate.  From  this  decision  the  defendants  appealed  to 
the  general  .term. 

E.  D.  Culver j  for  the  plaintiffs. 

C  L.  Allen,  for  the  defendants. 

By  the  Court,  Willard,  J.  As  .the  defendants  did  not  give 
notice  to  the  creditors  of  the  testator,  to  exhibit  their  claims 
with  the  vouchers  thereof,  as  they  were  permitted  to  do  by  the 
84th  section  of  the  act,  (2  JR.  S.  88,)  no  laches  is  imputable  to 
the  plaintiffs  for  not  presenting  their  account  at  an  earlier  day. 
The  case  of  Harvey  v.  SkiUman,  (22  Wend.  571,)  which  held 
that  the  omission  of  executors  to  publish  such  .notice,'  subjected 
them  to  costs,  has  been  in  that  respect  overruled  in  Bullock  v. 
Bogardus,  (1  Denio,  276,)  and  in  Russell  v.  Lane,  (1  Barb- 
&  C.  Rep.  523.)  There  are  but  two  grounds  on  which  executors 
are  chargeable  with  costs  under  I  41,  2  JZ.  &  90 ;  (1.)  when  the 
claim  has  been  presented,  and  payment  has  been  unreasonably 
resisted  or  neglected ;  (2.)  when  there'  has  been  a  refusal  to  refer, 
under  §  36,  the  claim  being  disputed.    (1  Demo,  276,) > 

I.  Has  payment  of  this  claim  been  unreasonably  resisted  or 
neglected  ?  The  result  of  the  trial  shows  that  the  plaintiffs'  claim 
was  just,  and  ought  to  have  been  paid.  The  funds  in  the  hands 
of  the  executors  were  ample  to  meet  every  debt  against  the  estate. 
Although  the  amount  of  the  report  of  the  referee  fell  short  of 
the  claim  set  up  in  the  complaint,  it  is  not  shown  to  have  been 
reduced  by  any  counter  claim  on  the  part  of  the  estate. '  There 
is  no  such  difference  between  the  sum  claimed  and  the  sum'al* 
lowed,  as  to  justify  the  imputation  of  extortionate  motives  an  the 
£urt  of  th$  pontiffs.    The  object*  of  the  drfrndante  to  1tbfc 
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elaim  was  not  to  a  part  of  it  only,  but  to  the  whole.  They  denied 
it  altogether,  and  treated  it  as  "  unjust  and  not  due."  Had  they 
objected  only  to  the  part  whith  the  referee  rejected,  and  declared 
a  willingness  to  pay  the  balance,  their  resistance  of  the  excess 
would  have  been  reasonable  and  proper.  In  Nicholson  v. 
Showerman,  (6  Wend.  564,)  costs  were  not  allowed  to  the 
plaintiff,  though  the  defense  failed.  Sutherland,  J.  remarked 
that  it  did  not  necessarily  follow  that  it  was  improper  to  make 
the  defense,  though  it  did  fail ;  "for  aught  that  appears,  the  evi- 
dence in  the  case  may  have  been  nearly  balanced."  In  the 
present  case  no  such  conjecture  can  be  indulged. 

This  case  is  distinguishable  from  Carhart  v.  BlaisdelVs  Ex- 
ecutors, (18  Wend.  531.)  There  the  plaintiff  claimed  between 
four  and  five  hundred  dollars ;  and  the  defendants  did  not  offer 
to  pay  any  thing ;  but  the  cause  was  referred  under  the  86th 
section  2  R.  S.  88.  The  referee  reported  in  favor  of  the  plain- 
tiff only  one  hundred  and  thirty  dollars,  which  the  defendants 
paid.  The  court  remarked  that  they  could  not  say  that  the 
payment  was  unreasonably  neglected  or  resisted. 

It  was  said  by  Savage,  Ch.  J.  in  Roberts  v.  Ditmas,  (7  Wend. 
528,)  that  if  a  creditor  presents  a  claim  known  to  be  a  fair  one, 
and  there  is  property  enough  to  pay  it,  not  liable  to  pay  debts 
of  a  higher  class,  it  is  the  duty  of  the  executor  or  administrator 
to  pay  it ;  and  a  refusal  to  pay  under  such  circumstances  was 
in  his  judgment  unreasonable.  If  the  executor  doubts  the  cor- 
rectness of  the  account,  the  statute  provides  that  hot  only  the 
vouchers  may  be  required,  but  also  the  affidavit  of  the  claimant. 
If  he  should  still  remain  unsatisfied,  he  may  resist ;  and  if  upon 
the  trial  it  shall  appear  that  he  had  good  reason  for  such  resist- 
ance, he  can  not  for  that  cause  be  subjected  to  costs.  In  the 
present  case,  the  claim  was  substantiated  by  the  plaintiff's  oath, 
and  the  defendants  refused  to  pay,  and  denied  the  justice  of  the 
whole  claim.  They  did  not  offer  to  refer.  The  plaintiffs'  claim 
is  reduced  by  the  referee,  a  small  amount.  This  reduction  was 
not  occasioned  by  a  failure  of  the  plaintiffs  to  prove  the  whole 
services  as  charged,  nor  by  the  establishment  of  an  offset ;  T>ut 
arose  from  a  difference  of  opinion  between  the  referee  and  the 
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plaintiffs  as  to  the  value  of  services,  when  no  precise  sum 
had  been  agreed  upon,  and  the  claim  rested  upon  a  quantum 
meruit.  In  Roberts  v.  Ditmas,  (supra,)  there  were  mutual 
claims  on  both  sides.  The  plaintiff  presented  two  accounts,  at 
different  times,  and  the  defendant  as  many ;  and  the  plaintiff's 
claim  was  reduced,  and  the  entire  offset  of  the  defendant  allowed. 
The  sum  recovered  was  less  than  one-half  the  sum  claimed,  and 
this  court  held,  under  the  circumstances,  that  the  resistance  was 
not  unreasonable. 

In  the  present  case,  but  one  account  was  presented  by  the 
plaintiff,  and  it  was  properly  verified.  In  Russell  v.  Lane,  (1 
Barb.  519,)  this  court  held  that  the  creditor  was  not  bound  to 
exhibit  the  evidences  of  his  claim,  or  make  oath  to  the  justice  of 
it,  unless  required  to  do  so  by  the  personal  representatives  of  the 
deceased.  Although  not  required  by  the  executors  in  this  case, 
the  usual  evidence  was  furnished  of  the  correctness  of  the  ac- 
count, and  that  it  was  still  justly  due,  and  no  payments  had 
been  made.  In  Russell  v.  Lane,  (supra,)  the  claim  presented 
was  for  $1480,  and  no  credit  given,  and  the  claim  not  verified. 
The  plaintiff,  on  an  action  brought,  recovered  only  $300.  Mr. 
Justice  Hand  ruled  that  this  reduction  of  the  demand  was  an 
answer  to  a  motion  for  costs,  founded  on  that  branch  of  the  stat- 
ute which  makes  executors  liable  for  costs  for  unreasonably 
resisting  or  neglecting  the  payment  of  a  claim.  He  admitted, 
that  under  peculiar  circumstances,  costs  might  be  awarded  against 
executors  or  administrators,  although  the  demand  had  been 
greatly  reduced  by  the  referee  or  jury.  In  that  case  the  referee 
had  allowed  but  one-fifth  of  the  claim,  and  there  was  no  circum- 
stance taking  the  case  out  of  the  general  rule.  In  the  present 
case  about  four-fifths  of  the  amount  claimed  was  allowed.  The 
deduction  was  not  on  account  of  the  rejection  of  any  item,  but 
on  account  of  a  difference  of  opinion  as  to  the  value  of  services, 
actually  performed. 

There  can  be  no  good  reason  why  a  creditor  should  be  com- 
pelled to  prosecute  an  executor  or  administrator  at  his  own  ex- 
pense, when  the  estate  is  sufficient  to  pay  all  the  claims  against 
it,  and  the  costs.   Whether  executors  are  considered  as  the  repre- 
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aentatives  of  a  defaulting  debtor,  or  tke  trustees  of  a  fund,  the 
creditor  should,  in  justice,  be  reimbursed  out  of  the  fund,  the 
necessary  expenses  of  establishing  his  claim.  Such  should  be 
the  general  rule.  (See  7  Wend.  527,  per  Savage,  Ck.  J)  The 
41st  section  (2  IL  S.  90)  modifies  that  rule  to  a  certain  extent. 
It  withholds  costs  where  payment  of  the  demand  has  not  been 
unreasonably  resisted  or  neglected,  and  when  the  executors  or 
administrators  hare  not  refused  to  refer.  I  think  it  was  unrea- 
sonable to  resist  this  demand.  Had  the  defendants  proposed  to 
give,  before  suit,  the  sum  which  was  finally  recovered,  it  is  not 
to  be  doubted  that  it  would  have  been  accepted  in  discharge  of 
the  claim.  The  denial  that  the  plaintiffs,  before  suit,  offered  to 
take  $200  less  than  the  sum  recovered,  is  equivocal.  Some  of 
the  defendants  merely  deny  that  the  plaintiff  offered  to  take 
$200  less  than  the  sum  claimed  in  the  complaint.  No  such 
charge  having  been  made,  the  denial  is  evasive.  It  was  unrea- 
sonable to  defend,  after  a  fair  offer  of  settlement  had  been  made. 

II.  There  is  some  conflict  in  the  affidavits,  on  the  question! 
whether  the  defendants  refused  to  refer  the  claim.or  not.  The 
plaintiff  swears  that  the  claim  was  presented  to  the  defendants, 
duly  verified,  and  payment  demanded,  on  the  14th  of  Nov.  1848. 
It  was  rejected  by  them,  two  of  the  executors  indorsing  their 
rejection  qn  the  claim,  and  signing  it,  and  giving  as  a  reason  for 
rejecting  it,  that  it  was  "  unjust  and  not  due."  It  is  not  denied 
that  it  was  so  presented,  and  absolutely  rejected  by  all  the  de- 
fendants. The  plaintiffs  swear  that  many  times  previous  to  the 
presentation  of  the  claim  in  Nov.  1848,  they  offered  to  refer  the 
claim,  but  the  defendants  refused.  It  is  not  pretended  that,  at  the 
time  the  account  was  presented,  duly  verified  on  the  14th  Nov. 
1848,  the  offer  was  repeated.  The  denial  is,  that  the  plaintiffs 
offered  to  refer  the  matters  in  controversy  to  a  referee  or  referees 
to  be  appointed  under  the  approval  of  the  surrogate.  The  plain* 
tiffs  may  have  offered  generally  to  refer  the  account,  .but  without 
mentioning  with  the  approval  of  the  surrogate.  It  is  not  ob- 
jected by  the  defendants  that  they  ever  offered  to  refer  the  mat- 
tor,  or  that  they  would  have  consented  to  a  reference  had  one 
been  proposed.    After  an  unqualified  rejection  of  a  claim  as 
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u  unjust  and  not  due,"  unaccompanied  with  any  offer  to  refer  it, 
under  the  statute,  the  creditor  is  under  no  obligation  on  his  part 
to  propose  a  reference.  By  the  88th  section,  the  creditor  is 
bound  in  such  case,  if  no  reference  be  agreed  to,  to  commence  a 
suit  within  six  months,  and  the  executors  or  administrators,  on 
the  trial  of  any  action  founded  upon  such  demand,  may  give  in 
evidence,  in  bar  thereof,  under  a  notice  annexed  to  the  genera! 
issue,  the  facts  of  such  refusal  and  neglect  to  commence  a  suit. 
This  implies  that  the  executors  or  administrators  must  propose 
the  reference,  when  the  account  is  rejected,  or  that  such  rejection 
amounts  to  a  refusal  to  refer.  If  the  account  is  admitted,  there 
is  then  nothing  to  refer.  If  it  is  merely  doubted,  after  Touchers 
have  been  exhibited,  the  36th  section  permits  the  executors  or 
administrators  to  enter  into  an  agreement  in  writing  with  the 
claimant  to  refer  the  matter  in  controversy  to  three  disinterested 
persons  to  be  approved  by  the  surrogate.  The  statute  does  not 
say  by  whom  the  reference  must  be  proposed.  It  is  probable 
that  either  party  may  submit  that  proposition.  But  the  refusal 
to  refer,  when  delay  in  bringing  the  action  is  urged  by  the  de- 
fendants as  a  bar,  is  a  part  of  the  defendant's  proof.  This 
refusal  may  be  either  by  the  rejection  of  the  plaintiff's  offer,  or 
by  some  equivalent  act  on  his  part.  An  unqualified  rejection  of 
the  claim,  unaccompanied  with  an  offer  to  refer,  is  equivalent  to 
a  refusal  to  refer.  There  are  no  doubts  to  be  solved  by  referees, 
either  when  the  account  is  admitted,  or  denied  and  rejected.  And 
in  my  judgment  the  creditor  ought  not  to  be  required  as  a  con- 
dition to  entitle  him  to  costs,  to  ask  the  executor  or  administra- 
tor to  refer  a  claim,  after  the  latter  has  rejected  it  as  unjust  and 
not  due. 

I  think,  therefore,  on  both  grounds — the  unreasonable  resist- 
ance of  the  claim,  and  the  refusal  to  refer — the  defendants  should 
be>charged  with  costs,  to  be  paid  out  of  the  estate  of  the  testator. 

Tha  317th  section  of  the  code  exempts  executors  and  adminis- 
trators from  costs,  when  they  are  now  exempted  therefrom,  by 
§41,  2  JR.  &.  90,  and  thus  leaves  the  former  law  in  force. 

The  remaining  branch  of  the  motion  asks  for  an  extra  allow- 
ance under  $  808  of  the  code,    It  is  claimed  both  on  the  ground 
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that  it  wis  a  difficult  and  extraordinary  case,  and  also  that  the 
defense  was  unreasonably  and  unfairly  conducted. 

The  cause  was  not  in  itself  difficult,  within  the  meaning  of  the 
oode.  But  I  am  of  opinion  that  an  action  of  this  kind,  which  is 
so  defended  as  to  consume  sixteen  days,  is  an  extraordinary  case, 
justifying  an  extra  allowance.  The  regular  fee  bill  affords  no 
adequate  compensation  for  professional  services  in  such  a  cause. 

It  was  unreasonable  for  the  defendants  to  sever  in  their  de- 
fenses. The  cause  of  action  was  joint,  and  the  defenses  were 
necessarily  all  alike.  The  effect  of  defending  by  separate  attor- 
neys was  to  increase  the  plaintiffs'  labor  threefold,  without  any 
increase  of  compensation,  unless  the  court  can  allow  it  under 
§  308.  The  defendants  had  a  strict  right  to  employ  several  at- 
torneys, but  the  plaintiffs  should  not  be  prejudiced  by  the  extra 
labor  thus  cast  upon  them.  If  the  defendants  insist  on  their 
extreme  rights,  they  should  not  complain  if  they  are  required 
thus,  in  part,  to  indemnify  the  plaintiffs  for  extra  labor. 

The  decision  of  the  judge  at  special  term  was  therefore  right, 
and  must  be  affirmed. 


Same  Term.     Before  the  same  Justices. 

Cole  vs.  Jessup. 

The  book  of  a  notary  public,  kept  by  his  clerk,  containing  entries  of  the  daily 
transactions  of  the  notary,  in  the  coarse  of  his  business,  and  made  by  his 
clerk  at  the  time,  is  admissible  in  evidence  for  the  purpose  of  proving  the 
taking  of  the  requisite  steps  to  charge  an  indorser,  in  connection  with  the 
oath  of  the  clerk ;  although  the  latter  swears  that  ho  has  no  recollection  of 
having  made  the  entries,  or  performed  the  service,  but  that  the  entries 
would  not  have  been  made  if  he  had  not  done  what  is  there  stated. 

When  it  is  intended  that  a  notarial  certificate  of  the  protest  of  a  promissory 
note  or  inland  bill  of  exchange  shall  be  used  as  evidence  of  the  facts  therein 
contained,  the  acts  which  it  attests  must  be  those  of  the  notary,  and  of  him 
alone. 

When  the  steps  necessary  to  charge  an  indorser  have  been  taken  by  a  netary, 
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in  person,  his  entries  in  his  register,  signed  by  him,  will  be  secondary  evi- 
dence, and  presumptive  evidence,  of  the  fact,  in  case  of  his  death,  insanity, 
absence,  or  removal.  But  when  the  demand  and  notice  are  made  and  given 
by  the  clerk  of  the  notary,  and  not  by  the  notary  himself,  they  do  not  fall 
within  the  purview  of  the  statute,  and  must  be  proved  by  such  evidence  as 
is  admissible  at  common  law. 
Where  the  memorandum  book  of  a  notary  is  kept  by  his  clerk,  and  the  entries* 
are  in  the  hand- writing  of  the  latter,  and  were  made  at  the  time  they  bear 
date,  such  book  may  be  treated  as  the  memorandum  book  of  the  clerk,  for 
the  purpose  of  permitting  him  to  refresh  his  memory  by  examining  it. 

This  was  an  action  of  assumpsit,  and  the  declaration  was  on 
the  common  counts,  with  a  copy  of  the  note  on  which  the  plain- 
tiff, as  holder,  sought  to  recover  against  the  defendant  as  payee 
and  first  indorser.  The  plea  was  non-assumpsit,  accompanied 
with  an  affidavit  of  the  defendant,  alledging  that  no  notice  of  non- 
payment of  said  note  had  been  received  by  him.  The  cause  was 
tried  before  Justice  Harris,  at  the  St.  Lawrence  circuit,  in  June, 
1849.  The  plaintiff  gave  in  evidence  a  promissory  note,  made 
by  Jacob  M.  Schriver,  dated  20th  September,  1884,  for  $808,71, 
payable  six  months  after  date  to  the  order  of  James  Jessup  (the 
defendant)  at  the  Ogdensburgh  Bank,  and  indorsed  James  Jes- 
sup, Edwin  Church,  T.  L.  Knapp.  The  question  litigated  on 
the  trial  was,  whether  the  plaintiff  had  taken  the  requisite  steps 
to  charge  the  defendant,  as  indorser  of  the  note.  To  prove  this, 
John  W.  Judson,  the  teller  of  the  bank,  was  introduced  as  a  wit- 
ness, and  testified  that  when  the  note  became  due,  in  March, 
1835,  he  was  teller  of  the  said  bank,  and  clerk  of  David  C.  Jud- 
son, who  was  then  a  notary  public.  The  witness  testified  that 
from  the  entries  made  by  him  in  the  memorandum  book  of  the 
notary,  it  appeared  that  the  note  was  presented  at  the  bank  for 
payment  on  the  23d  March,  1835,  and  payment  was  refused,  and 
that  on  the  same  day  notice  thereof  was  deposited  in  the  post 
office  at  Ogdensburgh,  addressed  to  the  defendant,  at  his  residence 
in  Brockville,  in  Canada.  The  book  of  the  notary  was  produced, 
in  which  these  entries  were  contained,  in  the  hand-writing  of  the 
witness.  The  usual  course  was  for  the  notary  to  furnish  a  blank 
certificate  of  protest,  signed  by  him,  and  the  witness  as  his  clerk 
filled  it  up  as  occasion  required.    It  was  so  done  in  this  case. 
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The  witness  knew  the  fact  that  the  maker  had  no  funds  in  the 
bank;  but  had  no  recollection  of  the  demand  or  notice.  The 
plaintiff's  counsel  proposed  to  give  the  boolc  in  evidence.  This 
was  objected  to,  as  being  a  mere  private  memorandum,  and  not 
admissible ;  but  the  judge  admitted  it,  not  as  evidence  per  se, 
but  as  a  book  that  might  be  referred  to  as  the  ground  upon  which 
the  witness  stated  he  did  the  act.  The  defendant's  counsel 
excepted. 

The  witness  further  testified  that  the  notary  was  still  living. 
The  witness,  as  his  clerk,  was  in  the  daily  habit  of  protesting 
notes,  and  kept  the  book  now  produced,  in  which  he  made  the 
entries  in  question.  It  was  his  usual  practice  to  make  the  entries 
the  same  day  he  delivered  the  notices.  The  plaintiff's  counsel 
then  asked  the  witness  what  entries  were  made  in  said  book  in 
relation  to  the  note  in  question.  The  defendant's  counsel  ob- 
jected, but  the  judge  decided  that  the  entries  were  admissible, 
and  competent  to  be  read  to  the  jury  to  show  the  grounds  upon 
which  the  witness  based  his  testimony ;  to  which  the  defendant's 
counsel  again  excepted. 

The  witness  thereupon  read  the  entries  from  the  book  as  fol- 
lows :  "  23  March,  1835,  noticed  James  Jessup,  Brockville,  Ed- 
win Church,  Prescott,  T.  L.  Knapp,  Brownsville,  indorsers,  J.  M. 
Schriver  note  for  $808,71.  Notice  depos'd  in  P.  0."  The 
witness  testified — "  These  are  the  notices.  I  deposited  them  in 
the  post  office  according  to  the  entry."  Being  further  examined, 
the  witness  testified  that  he  had  no  recollection  of  making  the 
entries.  "  I  recognize  them  by  the  hand-writing,  and  I  know  that 
the  entries  would  not  have  been  made  if  I  had  not  done  what 
is  there  stated.  I  always  presented  the  notes  for  non-payment 
before  I  protested."  The  notices  sent  purported  to  be  signed  by 
the  notary.  The  plaintiff's  counsel  then  proved  the  genuineness 
of  the  signatures  of  the  several  indorsers,  and  the  amount  due, 
and  rested ;  and  the  learned  judge  thereupon  charged  the  jury, 
u  that  if  they  believed  upon  what  had  been  stated  to  them  by  the 
witness  Judson,  that  the  note  was  presented,  and  the  notices 
were  sent  as  he  stated,  they  should  find  for  the  plaintiff  for  the 
amount  of  the  note."    The  defendant's  counsel  excepted  to  the 
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charge.    The  jury  found  a  verdict  for  the  plaintiff  for  $1614,89, 
the  amount  of  the  note ;  and  the  defendant  moved  for  a  new  trial. 

C.  G.  Myers,  for  the  defendant. 

A.  C.  Brown,  for  the  plaintiff. 

By  the  Court,  Willard,  J.  The  certificate  of  the  notary 
was  not  given  in  evidence  in  this  case ;  nor  was  it  admissible 
under  the  8th  section  of  the  act  of  1838,  {Laws  of  1888,  p  895,) 
inasmuch  as  the  defendant  had  annexed  to  his  plea  an  affidavit, 
denying  the  fact  of  his  having  received  notice  of  non-payment  of 
the  note. 

The  important  question  in  the  case  is  whether  the  book  of  the 
notary,  kept  by  his-  clerk,  containing  the  entries  of  the  daily 
transactions  of  the  notary  in  the  course  of  his  business,  and 
made  by  his  clerk  at  the  time,  was  admissible  in  evidence,  in 
connection  with  the  oath  of  the  clerk,  although  the  latter  swore 
that  he  had  no  recollection  of  having  made  the  entries  or  per- 
formed the  service,  but  that  the  entries  would  not  have  been 
made  if  he  had  not  done  what  is  there  stated.  Although,  as  re- 
marked by  Gh.  J.  Spencer,  in  Bank  of  Utica  v.  Smith,  (18  John. 
240,)  the  law  does  not  require  the  intervention  of  a  notary  to 
make  a  demand  of  payment,  or  to  give  notice  of  the  non-payment 
of  a  note,  yet  these  officers  are  in  the  practice  of  doing  so ;  and 
being  commissioned  by  the  government,  their  official  acts  are  of 
a  more  solemn  nature  than  those  of  individuals  ;  for  the  same 
reasons  a  notice  of  non-payment  by  a  notary  is  also  available ; 
and  it  is  the  constant  and  uniform  course,  sanctioned  by  a  long 
and  continued  usage.  Since  the  case  of  the  Bank  of  Utica  v. 
Smith,  {supra,)  was  decided,  the  powers  and  duties  of  these 
officers  have  been  declared  by  statute.  (2  R.  S.  288.)  By  the 
44th  section  they  have  authority  to  demand  acceptance  and  pay* 
ment  of  foreign  bills  of  exchange  and  to  protest 'the  same  for 
non-acceptance  and  non-payment;  and  to  exercise  such  other 
powers  and  duties,  as  by  the  law  of  nations,  and  according  to 
commercial  usage,  or  by  the  laws  of  any  other  state,  government 
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or  country  may  be  performed  by  notaries  public.  The  45th  sec* 
tion  declares  that  they  may  demand  acceptance  of  inland  bills 
of  exchange,  and  payment  thereof,  add  of  promissory  notes,  and 
may  protest  the  same  for  non-acceptance  or  non-payment,  as  the 
case  may  require.  But  neither  such  protest,  nor  any  note 
thereof,  made  by  any  notary  in  this  state,  shall  be  evidence  in 
any  court  of  this  state,  of  any  facts  therein  contained,  except  in 
the  cases  specified  in  the  next  section.  The  section  alluded  to 
is  in  these  words  :  "  §  46.  In  case  of  the  death  or  insanity  of  any 
notary  public,  or  of  his  absence  or  removal,  so  that  his  personal 
attendance,  or  his  testimony,  can  not  be  procured  in  any  mode 
provided  by  law,  the  original  protest  of  such  notary,  under  his 
official  seal,  upon  such  seal  and  his  signature  being  duly  proved, 
shall  be  presumptive  evidence  of  the  fact,  of  any  demand  of  ac- 
ceptance or  of  payment,  therein  stated."  The  47th  section  de- 
clares that  any  note  or  memorandum  made  by  a  notary  public, 
in  his  own  hand-writing,  or  signed  by  him  at  the  foot  of  any 
protest,  or  in  a  regular  register  of  official  acts  kept  by  him,  shall 
in  the  cases  specified  in  the  last  section,  be  presumptive  evidence 
of  the  fact  of  any  notice  of  non-acceptance  or  non-payment  hav- 
ing been  sent  or  delivered,  at  the  time  and  in  the  manner  stated 
in  such  note  or  memorandum.  It  was  afterwards  deemed  expe- 
dient to  make  a  notarial  certificate  of  protest  of  promissory  notes 
and  bills  of  exchange  presumptive  evidence  of  the  facts  therein 
contained.  This  was  done  by  the  8th  section  of  the  act  of  1838, 
page  895,  but  it  was  expressly  declared  not  to  apply  to  any  case 
in  which  the  defendant  should  annex  to  his  plea  an  affidavit  de- 
nying the  fact  of  having  received  notice  of  non-acceptance  or  of 
non-payment  of  such  note  or  bill. 

The  memorandum  book  was  not  evidence  as  the  act  of  the 
notary,  within  the  statute,  because  the  notary  was  still  living, 
and  perhaps  present  in  court,  and  because  the  entries  were  not 
made  by  him,  nor  were  the  acts  done  by  him  which  the  entries 
were  intended  to  attest.  Had  the  notary  been  examined  "as  a 
witness  he  could  have  proved  nothing  material  to  the  point  in 
dispute. 

Neither  the  revised  statutes,  nor  the  act  of  1833,  recognise 
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the  acts  of  the  clerk  of  a  notary,  and  the  eighth  section  of  th» 
latter  statute,  in  declaring  the  effect  of  the  notarial  certificate, 
uses  language  which  seemsHo  imply  that  the  act  which  it  authen- 
ticates must  be  the  personal  act  of  the  notary  himself.  It  says, 
"  in  all  actions  at  law,  the  certificate  of  a  notary  under  his  hand 
and  seal  of  office,  of  the  presentment  by  him  of  any  promissory 
note,  &c.  shall  be  presumptive  evidence  of  the  facts  contained 
in  such  certificate."  The  supreme  court,  in  The  Onondaga 
County  Bank  v.  Bates,  (3  Hill,  58,)  held,  'upon  this  statute, 
that  a  notarial  certificate  which  stated  that  the  notary  caused 
the  note  to  be  presented  for  payment,  was  insufficient  They 
held  that  the  statute  contemplated  that  the  act  which  the  notary 
is  authorized  to  certify,  must  be  his  own  personal  act,  and  not 
the  act  of  his  clerk,  or  of  a  third  person.  It  results  from  this 
construction  of  the  statute,  that  when  it  is  intended  that  the 
notarial  certificate  of  the  pretest  of  a  promissory  note  or  inland 
bill  of  exchange,  shall  be  used  as  the  evidence  of  the  facts  there- 
in contained,  the  acts  which  it  attests  must  be  those  of  the 
notary,  and  of  him  alone.  .  We  think  this  is  the  correct  con- 
struction of  the  statute. 

But  a  promissory  note  may  be  as  well  protested  by  a  private 
citisen  as  by  a  notary.  In  the  present  case  the  note  was  pro- 
tested by  the  teller  of  the  bank,  who  was  the  clerk  also  of  the 
notary.  It  is  presumed,  though  not  stated,  that  the  notary  was 
the  cashier  of  the  bank.  If  the  regular  steps  to  charge  the 
indorser-were  taken  by  the  teller,  acting  as  clerk  of  the  notary, 
they  would  be  as  effectual  as  if  done  by  the  notary  himself.  The 
only  difference  is  in  the  mode  of  proof  by  which  the  fact  is  to  be 
established.  Had  it  been  done  by  the  notary  in  person,  his 
entries  in  his  register,  signed  by  him,  would  have  been  secondary 
evidence,  and  presumptive  evidence  of  the  fact,  in  case  of  his 
death,  insanity,  absence  or  removal.  But  as  the  demand  and 
notice  were  made  and  given  by  the  teller,  and  not  the  notary, 
they  do  not  fall  within  the  purview  of  the  statute,  and  must  be 
proved  by  such  evidence  as  is  admissible  at  common  law. 

The  memorandum  book  of  the  notary  was  kept  by  the  witness, 
and  the  entries  were  in  the  hand- writing  of  the  latter,  and  were 


186a]  IN  THE  SUPREME  COURT.  4QI 


Colo  v.  Jamp. 


made  at  the  time.  It  may  be  treated,  therefore,  for  this  purpose, 
as  the  memorandum  book  of  the  witness.  It  was  not  received  as 
evidence  per  se,  but  the  exception  was  taken  to  its  admissibility 
for  any  purpose. 

The  cases  where  a  witness  is  allowed  to  refresh  his  memory  by 
referring  to  memoranda  or  entries,  are  in  general  of  two  kinds. 
(1.)  Where  the  witness  by  referring  to  the  paper,  has  his  memory 
actually  revived,  so  that  he  swears  to  an  actual  recollection  of  the 
facts.  In  this  case,  the  paper  thus  used  may  be  one  made  after  the 
transaction,  may  be  a  copy  and  not  an  original,  and  need  not  be 
produced  in  court.  (2.)  When  the  witness,  after  referring  to  the 
paper,  undertakes  to  swear  positively  to  the  fact ;  yet  not  because 
he  remembers  it,  but  because  of  the  confidence  he  has  in  the  paper ; 
and  here  the  paper  must  be  produced  to  the  court,  must  be  an  ori- 
ginal, and  made  about  the  time  of  the  occurrence.  (See  1  Smith's 
Leading  Cases,  286.)  The  case  at  bar  falls  under  the  latter 
head.  It  was  therefore  properly  received  by  the  learned  judge. 
The  oath  of  the  party  was  the  primary  substantive  evidence 
relied  on.  The  credibility  of  the  oath,  however,  depending  on 
the  justness  of  the  witness's  reliance  on  the  written  memoran- 
dum, the  latter  must  be  produced  for  inspection  by  the  court 
and  jury.  It  is  required  to  be  an  original  and  contemporaneous 
entry.  The  doctrine  on  this  subject  is  discussed  by  Cowen,  J. 
in  Merrill  v.  Ithaca  and  Owego  Railroad  Co.  (6  Wend.  686, 
$98.)  See  also  The  Bank  of  Monroe  v.  Culver,  (2  Hilly  581 ;) 
Brewster  v.  Dana,  (Id.  587 ;)  Nichols  v.  Goldsmith,  (7  Wend 
160;)  2  Smith's  Leading  Cases,  282,  et  seq.  note  to  Price  v. 
Torrington. 

There  is  another  class  of  cases,  where  original  entries  have 
been  made  in  the  usual  course  of  business,  and  are  authenticated 
as  such  by  the  oath  of  the  person  who  made  them,  though  he 
can  remember  and  testify  to  nothing  about  the  facts  recorded  in 
the  entries ;  in  which  cases  such  entries,  thus  verified  by  the 
oath  of  the  person  who  made  them,  are  admissible  primary  evi- 
dence of  those  facts,  during  the  life  of  the  witness.  (1  Smith's 
Leading  Cases,  286.  Bank  of  Monroe  v.  Culver,  2  Hill,  686, 
and  cases  supra.)    But  as  the  learned  judge  did  not  reoeive 
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the  book  in  that  manner,  and  to  that  extent,  it  it  nnneccssary  la 
pursue  the  inquiry. 

I  think  the  decision  at  the  circuit  was  right,  and  thai  the 
motion  for  a  new  trial  shonld.be  denied. 

New  trial  denied. 


8am b  Term.    Before  the  same  Justices. 
Nbwcomb  and  others  vs.  Cramer  and  Cramer. 

la  an  nation  upon  a  note  or  contract  for  the  payment  of  a  specified  ram,  in 
wagons,  the  defense  was  that  the  wagons  had  been  delivered  by  the  defend- 
ants, according  to  the  contract.  It  was  proved  that  the  plamtifl*  Immedi- 
ately on  seeing  the  wagons,  wrote  a  letter  to  their  attorneys,  at  the  place 
where  the  defendants  resided,  declining  to  accept  the  wagon*  on  the  con- 
tract, printing  oat  their  defects,  and  suggesting  a  course  for  the  defendants 
to  adopt ;  and  directing  the  attorneys  to  communicate  it  to  the  defendants, 
which  they  accordingly  did.  Held,  that  such  letter  was  admissible  in  evi- 
dence, as  being  the  notice  by  the  plaintiff!  of  their  non-acceptance  of  the 
wagons,  and  of  their  specific  objections  to  them. 

JfcU  •*»,  that  such  letter  being  obviously  intended  t<>  be  shewn  to  the  defend- 
ants,  and  having  been  in  mot  read  to- them,  it  was  not  material  that  it  wae 
not  addressed  to  them. 

What  acts  amount  to  an  acceptance  of  articles  attempted  to  he  delivered  In 
fulfillment  of  a  written  contract 

Under  a  contract  for  the  delivery  of  specific  artmies  at  a  particular  placet 
other  than  the  residence  of  the  promisee,  it  is  the  duty  of  the  promisor, 
alter  making  the  delivery  at  that  place,  to  notify  the  promisee  thereof, 
without  delay. 

Until  such  delivery  and  notice,  the  promisee  is  not  in  a  condition  to  object  to 
the  quality  of  the  articles;  nor  can  the  title  pass. 

This  waa  an  action  of  assumpsit,  brought  to  recover  the 
amount  of  an  instrument  in  writing  in  these  words :  "  $95,07* 
One  year  from  date,  for  ralue  received,  we  promise  to  pay  T.  W. 
Newcomb  &  Co*  ninety~fi?e  dollars  and  seven  cents,  and  inter- 
est, to  be  paid  in  tkm  owhhore©  wagons,  to  be  substantially 
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built,  worth  forty  dollar*  each,  with  boxes  to  be  painted  < 
oelor,  and  striped  with  green  or  black,  to  be  well  made  and  good 
Marketable  wagons,  to  be  delivered  to  or  for  them  at  Comstock's 
Landing,  Washington  Co.  N.  Y.,  which  wagons,  when  so  deliv- 
ered, are  to  be  sold  by  said  T,  W-  Newoomb  &  Co.  for  the  best 
price  they  can  get,  and  if  said  wagons  sell  for  more  than  said 
sum  of  ninety-fire  doDaiMmd  seven  cents,  and  interest  thereon 
from  this  date,  the  overplus  is  to  be  paid  by  them  to  A.  F« 
Cramer,  of  Granville,  N*  Y.    Granville,  January  27, 1845. 

.  A.  F.  Cramkr* 
Peter  Cramer." 
On  the  trial,  at  the  Rensselaer  circuit,  before  Justice  Harris, 
in  December,  1849,  the  following  facts  were  proved.  Previous 
to  January,  1846,  the  plaintiffs  sent  for  collection,  to  Isaac  W. 
Thompson  &  Oscar  F.  Thompson,  attorneys  at  law  in  Granville, 
a  demand  against  the  defendant,  Andrew  F<  Cramer.  Theses 
attorneys  sned  it,  and  obtained  judgment  thereon  against  the 
said  defendant  This  judgment  was  subsequently  settled  and 
discharged  by  the  defendant,  Andrew,  giving  the  note  in  contro- 
versy, and  getting  his  father,  Peter,  the  other  defendant,  to  si£tt 
it  with  him.  All  the  business  in  reference  to  the  judgment  and 
note  was  transacted  on  the  part  of  the  pbrintift  by  the  Thomp- 
sons. The  plaintiffs  were  not  present  at  any  time  <flr  a>  any  of 
the  negotiations.  The  note  was  delivered  to  the  Thompsons, 
and  remained  in  their  possession  with  the  knowledge  of  the 
plaintiffs,  until  it  was  given  np  to  Andrew  F.  Cramer.  Soma 
short  time  before  the  note  fell  due,  one  of  the  defendants  eattsd 
on  the  Thompsons,  and  informed  them  that  the  wagons  were 
ready,  and  requested  one  of  them  to  examine  them.  This  was 
declined  by  Osoar  F«,  on  the  ground  that  he  was  no  judge  of  the 
property,  and  had  no  directions  about  it ;  and  that  he  had  no 
authority  to  accept  On  the  27th  of  January,  1846,  the  defend- 
ant, Andrew  F.  Cramer,  delivered  at  Comstock's  Landing,  lor 
the  plaintiffs,  T.  W.  Newcomb'&  Co.,  three  one-horse  lumber 
wagons.  It  did  not  appear  that  either  of  the  plaintifih  or  any 
one  of  them  was  there  to  receive  the  wagons.  They  were  left 
in  the  storehouse  of  the  only  forwarder  at  that  place.    Having 
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done  this,  the  younger  Cramer  called  upon  the  Thompsons  and 
showed  the  forwarder's  receipt  of  the  delivery  of  the  wagons, 
and  requested  the  note  in  question,  which  the  Thompsons  then 
had  in  their  possession.  At  first  this  was  declined  by  Oscar  F. 
Thompson,  on  the  ground  that  he  had  no  directions  about  it. 
The  facts  were  then  at  the  same  time  stated  to  Isaac  W.  Thomp- 
son, who  remarked  that  "he  had  seen  the  wagons  as  he  was 
passing  along  in  the  street,"  He  said  "they  were  nice  looking 
wagons,  and  thought  they  would  do."  He  then  told  his  brother 
to  get  the  note  and  give  it  up  to  the  defendants,  which  he  then 
did ;  observing  that  he  would  keep  a  copy  of  the  note,  so  that  if 
there  was  any  thing  wrong,  or  the  wagons  should  not  turn  out 
according  to  contract,  it  could  be  rectified* 
.  The  wagons  remained  at  the  Landing  until  the  last  of  April, 
1846.  About  half  the  time  they  were  there,  they  stood  in  an 
•pen  shed— open  to  the  west — that  being  the  side  fronting  the 
dock  and  canaL  On  the  opening  of  navigation,  they  were  for- 
warded to  the  plaintiffs,  by  Kellogg,  and  in  a  few  days  after 
arrived  in  Troy*  A  carman  named  Stannard,  took  them  from 
the  dock  in  Troy,  and  put  them  under  a  shanty  on  the  plaintiffs' 
premises.  He*  told  them  of  it ;  and  left  the  wagons  there,  where 
they  remained  until  the  September  following,  when  they  were 
moved  by  Stannard  to  Armstrong  <fc  Squires'  store,  at  which 
place  they  were  seen  during  the  circuit. 
-  In  April,  1846,  the  plaintiffs  wrote  to  the  Thompsons,  stating  the 
arrival  of  the  wagons  in  Troy,  complaining  of  them,  and  declining  to 
receive  them,  unless  the  defendants  made  a  further  agreement,  &c. 
The  reading  of  this  letter  as  evidence,  was  objected  to  by  the  de- 
fendants' counsel,  but  admitted  by  the  judge.  0.  F.  Thompson 
communicated  the  letter  to  the  defendants — he  having,  as  he 
thought,  in  the  summer,  notified  the  plaintiffs  that  the  wagons  had 
'been  left  at  the  Landing  by  the  defendants — and  they  declined 
doing  any  thing  about  it.  He  then  demanded  the  note,  or  such 
wagons  as  it  described,  which  demand  they  did  not  comply  with. 
Testimony  was  introduced  on  both  sides  as  to  the  quality  and 
value  of  the  wagons.  The  plaintiffs'  witnesses  on  this  point 
spoke  of  the  value  at  Troy,  and  the  defendants'  witnesses  of  the 
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value  at  Comstook's  Landing  and  vicinity.  The  plaintiffs  re- 
covered the  amount  of  the  note  with  interest,  being  $120,76.  A 
motion  was  now  made  by  the  defendants  for  a  new  trial,  upon 
a  case. 

D.  L.  Seymour,  for  the  plaintiffs, 

X  Finlayson,  for  the  defendants. 

By  the  Court,  Willard,  J.  As  the  charge  of  the  judge  is 
not  set  forth  hi  the  case,  and  was  not  objected  to,  we  must  pre- 
sume that  it  fairly  submitted  the  questions  of  fact.  The  weight 
of  evidence  as  to  the  quality  and  value  of  the  wagons,  and  as  to 
whether  the  plaintiffs  had  in  fact  accepted  them,  was  clearly 
with  the  plaintiffs,  and  warranted  the  verdict. 

The  errors  mainly  complained  of  are,  1st.  The  reception  in 
evidence  of  the  letter  of  the  plaintiffs  to  Mr.  Thompson,  dated 
April  28, 1846.  It  was  objected  to  because  it  was  the  acts  or 
declarations  of  the  plaintiffs  themselves.  The  wagons  were  not 
received  by  the  plaintiffs  at  their  residence,  in  Troy,  nor  did 
they  know  of  their  existence  till  the  opening  of  canal  navigation, 
in  April,  1846,  and  immediately  on  seeing  them,  they  wrote  the 
letter  in  question  to  Mr.  Thompson,  their  attorney,  declining  to 
accept  them  on  the  contract,  pointing  out  their  defects,  and  sug- 
gesting a  course  for  the  defendants  to  adopt,  and  directing  Mr. 
Thompson  to  communicate  it  to  the  defendants,  which  he 
accordingly  did.  This  was  undoubtedly  admissible  in  evidence. 
It  was  the  notice  by  the  plaintiffs  of  their  non-acceptance  of  the 
wagons,  and  of  their  specific  objections  to  them;  It  is  not  ma- 
terial that  it  was  not  addressed  to  the  defendants.  It  was 
obviously  intended  to  be  shown  to  them,  and  was  read  to  them 
by  Mr.  Thompson. 

It  is  insisted  in  the  next  place,  that  the  acts  of  the  plaintifh 
amounted  to  an  acceptance  of  the  wagons.  If  this  be  so,  the 
verdict  was  of  course  wrong.  The  wagons,  by  the  terms  of  the 
note,  were  deliverable  at  Gomstock's  Tending  the  27th  January, 
1846,  to  or  for  the  plaintiffs.    They  were  on  that  day  delivered 
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to  Kellogg,  at  the  TAnding,  and  he  gate  a  receipt  to  the  defend- 
ants, saying  that  he  had  reee&ved  the  wagons  in  atop*  for  O.  F. 
Thompson,  consigned  to  the  plaintiffs,  Troy,  N.  Y.  Kellogg 
had  the  only  storehouse  at  Comstock's  Landing,  which  waa  11 
miles  from  Mr.  Thompson's,  in  Granville,  and  64  from  the 
plaintiffs',  in  Troy.  Mr.  Thompson  was  not  anthemed  by  the 
plaintiffs  to  receive  the  wagonB ;  and  there  is  no  evidence  that 
the  latter  were  apprised  of  the  delivery,  until  their  arrival  in 
Troy,  in  April  following. 

Under  a  contract  like  this,  it  was  the  dnty  of  the  defendants, 
after  making  the  delivery  at  the  only  storehouse  at  Comstock's 
Landing,  to  notify  the  plaintiffs  thereof,  without  delay.  Until 
each  delivery  and  notice  to  the  plaintiffs,  the  latter  were  not  in 
eureumetanees  to  object  to  the  quality  of  the  articles ;  nor  could 
the  title  pass,  (See  Wood  v.  TasseU,  6  AdoL  +  EW+N.& 
284;  Story  on  Contracts,  801.)  As  Thompson  was  not  the 
agent  of  the  plaintiffs,  his  delivering  up  of  the  original  note,  was 
a  nullity.  He  had  no  power  to  accept  the  wagons.  Notice  to 
him  was  not  notice  to  the  plaintiffs.  The  defendants  knew  that 
Thompson  had  no  right  to  give  up  the  note.  Their  obtaining 
possession  of  it,  was  a  fraud  upon  the  plaintiffs* 

The  verdict  and  judgment  *ere  right;  and  the  judgment 
should  be  affirmed. 

Judgment  affirmed. 


Samk  Term.    Before  the  same  Justices. 

Lbgoett  vs.  Rogers. 

A  dead  executed  by  fee  comptroller  to  a  purchaser,  upon  a  sale  of  lands  for 
taxes,  which  purport*  to  be  given  hi  pursuance  of  the  statute  relative  to  the 
assessment  and  collection  of  taxes,  and  recites  a  sale  of  the  land  for  taxes, 
to  the  grantee,  by  virtue  of  that  statute,  Is  valid,  although  it  is  not  executed 
la  the  name  of  mp  jMsjiva 

Am  error  a  the  nacftee  gtrea  to  the  occupant,  oa  a  sale  of  lands  for  ta*ea,as 
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b  chined  to  be  due  for  fazes,  per  eeotage,  &&  will  not  vitiate 
a  dees  executed  by  the  comptroller  to  tbe  purchaser  at  the  sale. 
A  deed  from  the  comptroller,  conveying  land*  sold  by  him  for  taxes,  is 
not  even  prima  facie  evidence  that  the  preliminary  steps  required  by  law  to 
give  that  officer  authority  to  sell,  have  been  complied  with.  And  without 
proof  of  these,  the  deed  is  unavailing  to  the  grantee,  in  an  action  of  eject' 
meat  brought  by  him  to  recover  the  premises.    Cast,  J.  dissented. 

This  was  an  action  of  ejectment  brought  to  recover  seventy- 
six  acres  of  land,  being  lot  number  one  in  Abeel's  three  thousand 
acres  patent ;  and  was  brought  to  trial  on  the  first  Monday  of 
February,  1849,  before  the  Hon.  John  Willard,  one  of  the  just- 
ices of  the  supreme  court,  in  the  eounty  of  Warren. 

The  plaintiff  offered  in  evidence  a  conveyance  from  the  comp- 
troller, under  his  hand  and  the  seal  of  his  office,  dated  on  the  7th 
day  of  October,  1845,  conveying  to  the  plaintiff  the  said  parcel 
of  land ;  which  deed  on  its  face  purported  to  have  been  given  in 
pursuance  of  chapter  13  of  the  first  part  of  the  revised  statutes, 
and  recited  a  sale  for  taxes  in  the  month  of  June,  1843,  and  pur- 
ported to  be  made  between  Azariah  0.  Flagg,  comptroller  of  the 
state  of  New- York,  of  the  first  part,  and  the  plaintiff  of  the  second 
part,  and  concluded  as, follows:  "In  witness  whereof  the  said 
party  of  the  first  part,  as  comptroller  for  the  time  being,  hath 
hereunto  set  his  hand,  and  caused  the  seal  of  his  office  to  be  af- 
fixed, the  day  and  year  first  above  written."  The  deed  was  exe- 
cuted in  the  presence  of  Philip  Phelps,  deputy  comptroller,  and 
subscribed  by  him  as  a  witness. 

The  defendant's  counsel  objected  to  the  said  conveyance  being 
read  in  evidence,  because,  as  he  alledged,  it  was  not  given  in  the 
name  of  the  people  of  the  state  of  New- York.  The  objection 
was  overruled,  and  the  defendant's  counsel  excepted. 

The  plaintiff  then  offered  in  evidence  a  copy  of  a  notice  and 
affidavit  as  follows : 

u  State  of  New- York,  Warren  county,  ss.  To  Simon  B.  Rus- 
sell of  Bolton  in  said  county.  Please  to  take  notice  that  the 
following  described  land,  to  wit,  lot  number  one  in  Abeel's  three 
thousand  acre  patent  in  said  town  of  Bolton,  and  which  at  the 
time  of  conveyance  hereinafter  mentioned  was  and  yet  is  in  your 
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actual  occupancy,  was  Bold  for  taxes  by  the  comptroller,  and  con- 
veyed as  provided  in  the  third  article,  title  third,  and  chapter 
thirteenth  of  the  revised  statutes  of  said  state,  to  Thomas  A. 
tieggett  of  Chester,  in  said  county  of  Warren.  The  amount  of 
the  consideration  money,  to  wit,  $8,04  mentioned  in  the  convey- 
ance, with  the  addition  of  thirty-seven  and  a  half  per  cent  on 
such  amount,  and  the  addition  of  fifty  cents,  the  sum  paid  for  the 
Comptroller's  deed,  are  in  the  aggregate  $17,09 ;  and  unless  the 
last  mentioned  sum  $17,09,  shall  be  paid  into  the  treasury  for 
the  benefit  of  the  said  grantee  Thomas  A.  Leggett  within  six 
months  after  the  service  of  this  notice,  the  said  conveyance  of  the 
said  comptroller  will  become  absolute,  and  the  occupant  and  all 
Others  interested  in  the  said  land  be  forever  barred  from  all  right 
or  title  thereto.  Dated  at  Chester,  the  12th  day  of  November, 
A.  D.  1845.  Thos.  A.  Leggett." 

"  State  of  New-York,  Warren  county,  ss.  Joseph  Woodward 
of  the  town  of  Warrensburgh,  in  said  county,  being  duly  sworn, 
says  that  on  the  12th  day  of  November,  A.  D.  1845,  in  said 
county,  he  served  a  notice  of  which  the  above  is  a  true  copy,  or 
duplicate,  personally,  by  delivering  the  same  to  the  within  named 
Simon  B.  Russell,  the  person  occupying  the  land  therein  de- 
scribed. Joseph  Woodward." 

"  I  certify  that  the  above  oath  or  affidavit  was  taken  before 
me  in  due  form  of  law,  on  the  said  12th  day  of  November,  1845^ 
at  Warrensburgh,  by  the  above  named  deponent,  who  is  credible. 
Geo.  Richards,  Justice  of  the  Peace." 

To  which  was  attached  certificates  aB  follows : 

"  I  certify  that  I  have  compared  the  preceding  copy  of  a  paper 

on  file  in  this  office  with  the  original,  and  that  the  same  is  a  cor- 

rect  transcript  therefrom  and  the  whole  of  the  said  original. 

In  testimony  whereof  I  have  hereunto  subscribed  my  name 

and  caused  the  seal  of  my  office  to  be  affixed,  the  12th 

[l.  s.]  day  of  August,  1848. 

Philip  Phelps,  Dep.  Comptroller. 
"State  of  New-York.    Comptroller's  Office.    I  certify  that  it 
appears  to  my  satisfaction,  that  on  the  12th  day  of  November, 
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1846,  Thomas  A.  Leggett  canted  each  a  notice  as  is  required  by 
article  third,  title  third,  chapter  thirteenth  of  the  Jurat  part  of 
the  revised  statutes,  to  be  served  on  Simon  B.  Russell,  as  the 
occupant  of  lot  number  one  of  Abeel's  patent  8000  acre  tract, 
sold  by  the  comptroller  for  taxes  in  1848,  and  said  Thomas  A. 
Leggett  caused  a  copy  of  said  notice,  together  with,  an  affidavit 
of  service,  to  be  filed  in  this  office  on  the  15th  day  of  Novem- 
ber, 1845.     * 

And  I  further  certify,  that  the  moneys  required  to  redeem  the 
same  have  not  been  paid  into  the  treasury  for  that  purpose. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed 
the  seal  of  my  office,  this  15th  day  of  June,  in  the  year  of 
[l.  s.]  our  Lord  1846.  A.  C.  Flago,  Compt." 

The  defendant's  counsel  objected  to  the  reading  of  the  said 
copy  of  notice  in  evidence,  because,  as  he  alledged,  it  required 
the  payment  of  too  large  a  sum,  to  wit,  $17,09 ;  that  said  notice 
was  not  a  compliance  with  the  statute  in  relation  to  notices  to  be 
given  by  the  grantee  of  lands  sold  by  the  comptroller  for  taxes 
which  were  occupied  at  the  time  of  the  conveyance,  inasmuch  as 
it  required  the  payment  of  more  than  the  consideration  men- 
tioned in  the  said  deed,  and  thirty-seven  and  a  half  per  cent  in 
addition  to  such  consideration,  and  the  further  sum  paid  for  the 
comptroller's  deed ;  that  the  sum  required  to  be  paid  by  said 
notice,  in  order  to  redeem,  was  thirty-seven  and  a  half  per  cent 
per  annum  on  the  amount  of  said  consideration,  instead  of  thirty* 
seven  and  a  half  per  cent  on  said  consideration,  irrespective 
of  time. 

It  was  admitted  by  the  plaintiff's  counsel  that  the  lands  men- 
tioned in  said  deed  and  notice  were  occupied,  at  the  time  said 
conveyance  was  executed,  by  Simon  B.  Russell,  who  continued 
to  occupy  the  same  until  Jackson  went  into  possession ;  that 
Said  notice  was  the  only  one  served  by  or  on  the  part  of  the 
plaintiff,  under  the  statute. 

The  said  objections  severally  were  overruled  by  the  judge,  and 
the  defendant's  counsel  excepted  to  each  and  every  of  said  decis- 
ions, before  said  papers  were  read  in  evidence. 

The  plaintiff  proved  that  before  the  commencement  tf  this 
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action,  one  Jackson  wasly  the  defendant's  agent  pot  in  posses- 
sion of  the  said -premises,  by  cultivating  the  same  and  rending 
with  his  family  in  the  dwelling  house  thereon.  The  plaintiff 
then  rested  his  cause,  and  the  defendant's  counsel  moved  to 
nonsuit  the  plaintiff  upon  the  grounds  above  stated,  and  also  en 
the  following  grounds:  1.  That  it  was  necessary  for  the  plaintiff  to 
prove  t^e  preliminary  acts  required  by  the  statute  to  be  performed 
prior  to  the  notice  of  sale  and  sale  by  the  comptroller  for  taxes* 
2.  That  the  comptroller's  deed  was  not  evidence  of  his  authority 
to  sell  the  lands.  3.  That  it  was  necessary  for  the  plaintiff  to 
prove  an  assessment  of  the  taxes  upon  the  lands  sold ;  the  re- 
turn of  said  lands  for  the  non-payment  of  the  tax  to  the  county 
treasurer ;  the  transmitting  of  the  collector'*  account  of  unpaid 
taxes,  and  the  collector's  affidavit,  by  the  county  treasurer  to  the 
comptroller;  and  the  transmitting  by  the  comptroller  to  the 
county  treasurer  of  the  list  of  lands  charged  with  taxes  and  lia- 
ble to  be  sold,  and  generally  all  other  matters  precedent  to  the 
notice  of  sale  required  by  the  statute. 

.The  judge  overruled  each  and  every  of  the  grounds  upon 
which  the  defendant's  counsel  moved  for  a  nonsuit ;  to  which 
decisions  and  each  and  every  of  diem  the  defendant's  counsel  ex- 
cepted. And  therenpen  the  judge  directed  a  general  verdict  for 
the  plaintiff  to  be  taken,  subject  to  the  opinion  of  the  court,  pur- 
tuant  to  the  88th  role  of  this  court.  A  verdict  was  accordingly 
taken  for  the  plaintiff. 

W.  Hay%  for  the  plaintiff. 

E.  M  Rooekrans,  for  the  defendant. 

Hand,  J*  The  statute  does  say  that  the  comptroller  shall 
"  execute  to  the  purchaser,  his  heirs  or  assigns,  in  the  name  <cf 
the  people  of  this  state,  a  conveyance,"  A*.  (1  jR.  &  411,  i  £0.) 
But  this  deed,  although  not  in  so  many  words  "in  the  name  of 
the  people  of  this  state,"  is  substantially  so.  It  is  by  their 
comptroller ;  it  recites  the  statute  and  the  proceedings  generally; 
and  tlpt  the  land  had  been  arid  by  virtue  «f  this  very  etatte ; 
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and  that  by  the  authority  thereof  the  deed  is  given.  I  do  not 
drink  the  deed  void,  because  it  does  Jhe  same  thing  without  using 
the  precise  phraseology  of  the  statute. 

Her  does  the  alkdged  error  in  the  amount  mentioned  in  the 
notice,  vitiate.  It  answered  the  object  intended ;  it  gave  notice 
of  the  sale,  and  the  time  of  redemption,  and  the  consequence*  ef 
neglect  It  would  be  too  much,  I  think,  to  hold  that  a  trifling 
mistake  in  the  amount  specified  in  the  notice,  rendered  that  no* 
gatory. 

The  great  point  in  the  ease  is,  as  to  the  effect  to  be  given  to 
the  comptroller's  deed. 

There  is  no  doubt  but  that,  ordinarily,  to  divest  the  owner  ef 
land  by  a  sale  for  taxes,  every  preliminary  step  must  be  shown 
to  be  in  conformity  with  the  statute.  It  is  a  naked  power,  net 
coupled  with  an  interest,  and  every  prerequisite  to  die  exercise 
of  that  power,  must  precede  it ;  and  the  deed  is  not  even  prima 
facte  evidence  that  these  prerequisites  have  been  complied  with* 
(  Williams  v.  Peyton's  Lessee,  4  Wheat,  77.  Stead? s  Ettr*  v> 
Course,  4  Craneh,  403.  ReUendorfv.  Taylor,  4  Peters,  840. 
Gaines  v.  Stiles,  14  Id.  822.  Bloom  v.  Burdiek,  1  Hill,  139. 
Jackson  v.  Shepard,  7  Cowen,  88.  Sharp  v.  Spier,  4  Hitt,  7#. 
Sharp  v.  Johnson,  id.  92.  Striker  v.  Kelfy,  2  Demo,  82ft, 
Doughty  v.  Hope,  3  Id  594;  S.  C.  1  Comet  79.  Varide  v. 
Tollman,  2  Barb.  Sup.  C.  Rep.  118.  Tollman  v.  White,* 
Comet.  66.)  The  statute  declares  that  a  conveyance  by  the 
comptroller  "  shall  be  conclusive  evidence  that  the  sale  was  rag** 
ular,  according  to  the  provisions  of  this  chapter."  (2  R.  S. 
412,  §  81.)  And  if  the  land  is  not  redeemed,  the  conveyance 
becomes  "  absolute,  and  the  occupant  and  all  others  interested  in 
the  said  lands  shall  be  forever  barred  of  all  right  and  title  there- 
to." Notwithstanding  this  strong  language,  it  has  been  held  by 
this  court,  and  substantially  by  .the  court  of  appeals,  tba*  the 
comptroller's  deed  is  nof  even  prima  fade  evidence  ef  the  pre- 
liminary steps  giving  authority  to  sell :  Mid  that,  without  proof 
of  these,  the  deed  is  unavailing.  (  Variek  v.  Tailnum,  2  Barb. 
Sup.  C.  Rep.  113.  And  see  Dike  v.  Lewis,  Ia\  344;  S.  C.  4 
Denie,  287.     Tollman  v.  White,  2  Comet  66.     Strfker  v. 
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Kelly,  2  Demo,  323}  #.  C.  7  flitt,  9.)  The  leading  ease  ia 
Stryker  v.  Kelly,  decided  in  the -court  for  the  correction  of  error* 
in  1845.  That  arose  upon  a  tax  Bale  in  the  city  of  New- York, 
and  upon  a  statute  declaring  the  lease  given  on  a  sale  for  taxes 
should  "  be  conclusive  evidence  thai  the  sale  was  regular  accord- 
ing to  the  provisions  of  this  act."  It  was  held,  reversing  the 
judgment  of  the  supreme  court,  that  the  party  upholding  the 
lease  must  show  that  the  collector  made  an  affidavit  that  the  tax 
had  been  demanded,  &c.  as  required  by  the  act  That  the  lease 
did  not  prove  the  power  to  sell.  One  senator  seems  to  have 
thought  that  it  proved  only  the  regularity  of  the  proceedings  at 
the  sale,  or  those  immediately  connected  with  it.  Ruggles,  J.  in 
delivering  the  opinion  of  the  court  of  appeals  in  Tollman  v. 
White,  (supra,)  says  the  comptroller's  deed  k  conclusive  of  the 
regularity  of  the  sale,  but  not  of  the  power  to  sell ;  and  cites 
Stryker  v.  Kelly  and  Doughty  v.  Hope,  (supra,)  and  Jackson 
v.  Morse,  (18  John.  442,)  where  it  was  held  that  if  the  tax  had 
been  paid,  the  sale  was  void.  He  adds,  that  to  give  the  officer 
power  to  sell  the  land,  it  must  have  been  assessed  in  due  form 
by  the  town  assessors,  taxed  by  the  county  supervisors,  and  a 
certified  transcript  of  the  assessment  must  have  been  transmit- 
ted by  the  county  treasurer  to  the  comptroller,  with  the  collect- 
or's affidavit  that  the  tax  was  unpaid,  <fcc.  But  he  declines  to 
give  his  opinion  whether  the  deed  is  prima  fade  evidence  of 
these  facts.  The  cases  of  Stryker  v.  Kelly  and  Varick  v.  Tall- 
man,  I  think  are  directly  in  point  that  it  is  net ;  and  I  do  not 
see  how  their  authority  can  be  disregarded  by  this  court.  If 
the  deed  is  only  evidence  of  the  proceedings  to  sell,  it  proves 
none  of  the  proceedings  before  the  comptroller  had  anything  to  do 
with  the  business.  Indeed,  it  is  inconsistent,  that  a  deed  .given 
by  one  public  officer,  should  be  conclusive  evidence,  or  evidence 
at  all,  of  the  acts  of  other  officers,  over  whom  he  had  no  control ; 
and  some  of  whose  acts,  and  which  are  of  vital  importance  to  the 
owners  of  the  land,  never  come  to  his  knowledge  in  any  way* 
The  language  is  not  that  the  deed  shall  be  evidence  of  the  reg- 
ularity of  all  of  the  proceedings  provided  for  in  the  thirteenth 
chapter,  but  that  the  sale  was  regular  according  to  its  provisions. 
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The  tax  remains  unpaid  for  two  years  after  the  returns  are  made 
to  the  comptroller,  before  it  is  required  that  he  "  shall  proceed 
to  advertise  and  sell  such  lands  in  the  manner  hereinafter  pro* 
Tided."  (1  R.  S.  407,  i  52.)  After  this  lapse  of  time  he  com- 
mences proceedings  to  sell ;  and  the  deed  reaches  back  to  this 
period,  and  from  thenoe  U  evidence  of  regularity.  Probably 
the  grantee  is  compelled  to  go  back  no  further  than  to  the  cop* 
reoted  rolls  of  the  supervisors.  They  often  make  very  material 
alterations  in  them,  particularly  respecting  the  non-resident 
lands ;  and  affix  the  tax  to  each  parcel  and  make  duplicates,  one 
of  which  is  delivered  to,  and  kept  by,  the  clerk  of  the  town. 
There  is  no  hardship  in  requiring  the  proceedings  from  this  point 
to  be  shown,  until  the  comptroller  takes  up  the  matter  for  the 
purpose  of  selling.  The  old  rule  required  all  this,  and  the  stat- 
ute has  not  changed  it.  If  the  statute  means  more  than  this,  it 
makes  the  deed  conclusive  evidence  of  all  the  preliminary  steps, 
which  would  be  intolerable  and  unjust. 

It  follows,  that  the  plaintiff  can  not  recover  without  further 
proof. 

This  cause  was  tried  before  the  recent  statute  upon  this  sub- 
ject was  passed.  {Laws  of  1860,  ch.  188.)  The  effect  of  that 
act  upon  sales  prior  to  its  passage  need  not,  therefore,  be  con- 
sidered. 

Usually,  where  a  verdict  is  taken  subjeet  to  the  opinion  of  the 
court,  the  cause  can  be  finally  disposed  of.  But  under  the  cir- 
cumstances of  this  case,  it  is  proper  that  it  go  back  for  a  new 
trial :  and  the  costs  must  abide  the  event. 


k  > 


Paige,  Pres.  J.,  and  Wjllard,  J.  concurred. 

Cady,  J.  I  was  a  member  of  the  legislature  when  the  act  for 
the  assessment  and  collection  of  taxes  was  passed,  in  1813,  and 
know  how  at  least  one  member  of  the  legislature  understood  the 
words  "  which  conveyance  shall  vest  in  the  person  or  persons  to 
whom  it  shall  be  given,  an  absolute  estate  in  fee  simple,  subject 
to  all  the  claims  which  the  people  of  this- state  shall  have  there- 
on ;"  "  and  the  conveyance  shall  be  conclusive  evidence  that  the 
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sale  was  regular  according  to  the  provisions  of  thai  act,"  m  the 
17tk  Motion,  which  are  not  to  be  found  in  the  act  of  1801  oik  tho 
same  subject 

I  have  occasionally,  since  tho  act  of  1818,  purchased  land  at 
the  comptroller's  sales  for  tales.  I  hate  also  purchased  tad* 
from  persons  who  had  no  other  title  than  the  comptroller's  deed 
on  a  sale  for  taxes — and  I  hare  sold  such  lands,  believing  that  I 
had  a  perfect  title.  I  have  also  known  persons  who  had,  or  sup- 
posed they  had,  a  title  to  wild  and  uncultivated  lands,  but  who 
weald  have  to  trace  their  title  through  various  deeds,  wills  or 
descents,  safer  their  lands  to  be  sold  for  taxes,  and  purchase 
then,  believing  that  the  comptroller's  deed  would  be  prima  facie 
evidence  of  title,  and  save  them  the  trouble  and  expense  of  tracing 
their  tMe  back  to  the  original  grant.  I  have  participated  fat  thai 
error,  if  error  it  was* 

These,  I  admit)  are  circumstances  which  shew  that  I  do  not 
come  to  the  examination  of  ihi*  case  free  of  all  bias  in  favor  of 
a title  under  a  deed  from  the  comptroller  on  a  sale  for  the  non- 
payment of  taxes — yet  the  parties  in  this  action  may  be  entitled 
to  my  opinion,  whether  it  beor  b&  not  entitled  to  any  consideration. 

The  objection  to  the  form  of  the  conveyance  made  by 
the  comptroller,  ie  well  answered  by  Chancellor  Walworth  in 
the  case  of  the  Bank  of  Utica  v.  Mersereau,  (8  Barb.  Ch.  576.) 

The  next  objection  was  to  the  form  of  the  notice  given  by  the 
plaintiff  to  the  occupant,  because  the  sum  mentioned  therein  was 
more  then  the  plaintiff  was  entitled  to.  But  the  notice  was 
enough  to  inform  the  occupant  that  his  hud  had  been  sold,  and 
that  it  was  necessary  for  him  to  pay  the  tax,  or  his  title  would 
be  defeated.  The  notice  states  that  the  consideration  money 
was  $8,04  mentioned  in  the  conveyance,  with  the  addition  of  87} 
per  cent  on  such  amount— and  the  addition  of  60  cents,  the  sum 
paid  for  the  comptroller's  deed,  are  in  the  aggregate  $17,09; 
This  was  a  mistake  in  the  addition ;  and  although  the  notice  re- 
quired the  laet  sum  to  be  paid  into  the  treasury,  for  the  benefit 
of  the  plaintiff,  it  could  not  have  misled  the  occupant,  as  he  must 
be  presumed  to  knew  the  law ;  that  only  the  consideration  and 
ta&rty-eeven  and  a  half  per  cent  thereon,  and  the  mm  paid  for 
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the  eemptroUet's  deed  need  be  paid  into  the  treasury*  And,  if 
he  did  not  know  that,  be  would,  had  he  called  at  the  treasurer's 
effee  to  redeem,  have  been  informed  of  the  true  sum  due.  I  aa 
ef  opinion  that  the  judge  rightfully  overruled  the  objection  made 
to  the  notice ;  especially  as  the  defendant  did  not  pretend  to 
eiaim  under  the  occupant. 

She  objection*  made  by  the  defendant's  counsel  on  his  motion 
for  a  nonsuit,  other  than  those  already  noticed,  must  be  deemed 
the  most  important.  /If  the  court  should  hold  that  a  purchaser" 
at  a  sale  for  taxes  can  not  show  a  title  without  calling  witnesses 
to  prove  that  the  town,  county  and  state  officers,  have  each  done 
the  several  acts  required  of  them  by  the  law,  for  the  assessment 
and  collection  of  taxes,  it  will  be  equal  to  a  decree  annulling  all 
former  sales  for  taxes,  and  prohibiting  them  in  future.  For  who 
would  purchase  lands  for  unpaid  taxes,  if  he  can  not,  after  the 
lapse  of  ten,  twenty,  thirty  or  forty  years,  prove  his  title  without 
proving — otherwise  than  by  a  conveyance  from  the  comptroller— 
that  all  the  acts  of  town,  county  and  state  officers  concerned  in 
the  assessment  and  collection  of  taxes  have  been  performed  in 
enact  conformity  to  the  statutes  in  relation  to  that  subject.  %  y^ 

It  will  be  well  to  have  in  one  connected  view,  the  leading  acts 
required  by  chapter  18,  part  first  of  the  revised  statutes,  4»  be 
done  by  the  officers  engaged  in  the  assessment  and  collection  ef 
taxes. 

The  first  sets  are  to  be  done  by  the  assessors.  They  am  t» 
divide  their  respective  towns  and  wards  into  proper  assessment 
districts,  and  between  the  first  days  of  Kay  and  July  in  imdk 
year  ascertain  all  the  taxable  inhabitant*,  and  all  the  real  and 
personal  estate  liable  to  taxation  in  their  Respective  towns  and 
wards.  They  are  to  prepare  assessment  roHs  in  a  prescribed 
form,  and  complete  the  same  by  the  first  day  of  September  ha 
each  year ,  and  leave  a  fcir  copy  with  one  of  their  number*  for 
the  inspection  of  all  persons  interested ;  and  give  such  notice  as 
is  thereafter  mentioned.  After  they  have  met  for  the  purpose 
of  completing  the  assessment,  and  after  hearing  the  objections, 
they  must  complete  it  and  deliver  it  to  the  supervisor  of  the  town, 
with  «aeh  certificate  as  is  directed  in  §  26  of  the  said  chapter,  en 
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or  before  the  first  day  of  October  in  each  year.  And  the  super* 
risor  to  whom  it  is  delivered  mnst  deliver  it  to  the  board  of  su- 
pervisors at  their  next  annual  meeting.  The  board  of  supervisors 
in  each  county  are  to  examine  the  assessment  rolls  of  the  several 
towns  in  their  county,  to  ascertain  whether  the  valuation  in  each 
town  bears  a  just  relation  to  the  valuations  in  all  the  towns  in  the 
county,  and  they  may  increase  or  diminish  the  aggregate  valua- 
tions of  real  estate  in  any  town.  And  the  board  of  supervisors 
may  make  such  alterations  in  the  description  of  the  lands  of  non- 
residents as  may  be  necessary  to  render  sueh  description  con- 
formable to  the  provisions  of  that  chapter.  If  such  alterations 
can  not  be  made,  they  shall  expunge  the  description  of  such 
lands  from  the  assessment  rolls ;  and  they  are  to  put  down  in 
proper  order  the  sums  to  be  paid  for  taxes.  They  must  cause 
die  corrected  assessment  roll  of  each  town,  or  a  copy  thereof,  to 
be  delivered  to  the  supervisor  of  each  town ;  who  is  required  to 
deliver  the  same  to  the  town  clerk  of  each  town,  to  be  kept  by  him. 

They  must  deliver  the  corrected  assessment  roll  of  each  town, 
or  a  copy  thereof  to  the  collector  of  each  town,  on  or  before  the 
15th  day  of  December  in  each  year — to  which  shall  be  attached  a 
warrant  under  the  hands  and  seals  of  the  supervisors,  command- 
ing such  collector  to  collect  from  the  several  persons  named  in  the 
assessment  roll  the  several  sums  mentioned  in  the  last  column 
of  such  roll  opposite  their  respective  names — and  the  warrant 
mnst  direct  the  collector  what  to  do  with  the  money  when  col- 
beted  ;  and  shall  authorize  him,  in  case  any  person  named  in  the 
assessment  roll  shall  refuse  or  neglect  to  pay  his  tax,  to  levy  the 
same  by  distress  and  sale  of  the  goods  and  chattels  of  such  per- 
son, and  require  all  payments  therein  specified  to  be  made  by 
jeoh  collector,  on  or  before  the  first  day  of  February  then  next 
ensuing. 

As  soon  as  the  board  of  supervisors  have  sent  or  dclivesed  the 
assessment  roll  and  warrant  annexed  thereto  to  the  collectors  they 
must  transmit  to  the  treasurer  of  the  county  an  account  thereof 
ai}d  the  county  treasurer,  on  receiving  such  account,  is  to  charge 
each  collector  with  the  sums  to  be  collected  by  him.  Each  col- 
lector is  charged  with  the  amount  of  the  taxes  on  the  lands  of 
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nonresidents,  and  ho  is  authorised  to  receive  such  taxes ;  but  ha 
can  not  coerce  the  payment  thereof,  as  they  are  not  charged 
against  any  person  by  name.  As  to  each  lands  the  proceedings, 
to  assess  and  collect  the  taxes,  are  in  rem. 

Every  collector,  on  recoiling  snch  tax  list  and  warrant,  most 
proceed  to  collect  the  t*xes  therein  mentioned,  and  most  call  at 
least  once,  on  the  person  taxed,  or  at  the  place  of  his  usual  reei* 
deuce,  if  in  the  town,  and  demand  payment  of  the  taxes  charged 
to  him  on  his  property.  In  case  any  person  shall  neglect  or 
refuse  to  pay  the  tax,  the  collector  must  levy  the  same  by  dis- 
tress and  sale  of  the  goods  and  chattels  in  his  possession,  and 
no  claim  to  be  made  thereto  by  any  ether  person  shall  be  avail* 
able,  to  prevent  a  vtie* 

The  legislature  deemed  it  so  important  that  the  public  taxes 
should  be  collected,  that  all  goods  found  in  the  possession  of  the 
person  taxed,  whether  they  belong  to  him  or  not,  are  made  liable 
to  be  taken  and  sold  by  a  collector. 

*  The  collector  is  authorised  to  receive  the  tax  on  a  part  of  any 
lot  charged  with  taxes,  provided  the  person  paying  such  tax, 
shall  furnish  a  particular  specification  of  such  part  If  any  of 
the  sums  on  the  tax  list  remain  unpaid,  and  the  collector  shall 
not  be  able  to  collect  the  same,  he  shall  deliver  to  the  county 
treasurer  an  account  of  the  taxes  remaining  due,  and  make  oath 
before  the  county  treasurer,  or  in  his  absence  before  a  justice  of 
the  peace,  in  substance,  that  the  sums  mentioned  in  such  account 
remain  due,  and  that  he  has  not  been  able  to  collect  them ;  and 
then  the  county  treasurer  shall  credit  the  collector  with  the 
amount  of  such  sums. 

Whenever  a  county  treasurer  shall  receive  from  a  collector  an 
aeoount  of  unpaid  taxes  assessed  on  the  lands  of  non-residents, 
he  must  compare  the  same  with  the  original  assessment  roll,  and 
if  he  finds  it  to  be  a  true  transcript  thereof  he  must  add  to  it  a 
certificate,  showing  that  he  has  examined  and  compared  the  ac- 
count with  the  assessment  roll,  and  found  the  same  to  be  correct ; 
and  after  crediting  the  collector  with  the  amount,  he  must,  before 
the  first  day  of  April  thereafter,  transmit  the  account  and  col- 
lector's affidavit  to  the  ccmptwlkr  with  such  certificate  as  is  above 
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mentioned.  And  if  such  return  of  unpaid  taxes  on  the  buds  of 
non-residents  exceeds  the  amount  ef  taxes  doe  to  the  state,  the 
comptroller  must  cause  the  surplus,  after  deducting  any  balance 
that  may  be  due  from  such  county  on  account  of  taxes  previously 
rejected,  to  be  paid  out  of  the  treasury  of  this  state  to  the  treas- 
urer of  saoh  county ;  and  the  whole  amount  of  taxes  so  to  be 
assumed  by  the  state  is  to  be  collected  for  its  benefit,  in  the 
manner  therein  provided. 

If  the  legislature  had  not  intended  that  full  faith  should  be 
given  by  the  comptroller  to  the  retarn  made  by  a  county  treat* 
*mr,  they  would  not  have  directed  payments  to  be  made  out  of  the 
.  treasury  thereon.  Nothing  is  to  be  collected  out  of  non-resident 
lands  but  money  paid  by  the  state,  or  taxes  djae  to  the  state. 
•*  Whenever  it  is  made  to  appear  to  the  comptroller  that  any  tax 
returned  as  unpaid,  was  paid  before  such  return  to  the  collector 
or  county  treasurer,  he  is  authorised  to  cancel  it  on  the  books  of 
his  office.  If  any  tax  charged  on  land  shall  remain  unpaid  until 
the  first  day  of  August  following  the  year  in  which  they  shall 
ham  been  assessed,  they  will  be  subject  to  a  yearly  interest  at 
the  rate  of  ten  per  cent  until  the  same  email  be  paid  to  the  treas- 
ury, or  die  land  be  sold.  It  will  be  perceived  that  the  comp- 
troller has  nothing  in  his  office  to  guide  his  action  but  the  return 
made  by  the  collector,  verified  by  his  oath,  and  the  certificate  of 
the  county  treasurer  made  under  hie  oath  of  office.  And  when- 
ever any  tax  charged  on  lands  returned  to  the  comptroller,  and 
the  interest  thereon,  shall  remain  unpaid  for  two  years  from  the 
first  day  of  May  following  the  year  in  which  the  same  was  as- 
sessed, the  comptroller  must  proceed  to  advertise  and  sell  such 
lands  in  the  manner  directed  by  law.  The  comptroller  is  required 
to  give  to  the  purchaser  a  certificate  describing  the  lands  pur- 
chased, the  sum  paid,  and  the  time  when  the  purchaser  will  be 
entitled  to  a  deed.  If  no  person  shall  redeem  the  lands  sold, 
within  two  years  after  the  sale,  the  comptroller  is  directed,  at 
the  expiration  of  the  said  two  years,  to  execute  to  the  purchaser, 
his  heirs  or  assigns,  in  the  name  of  the  people  of  this  state,  a 
conveyance  of  the  real  estate  so  sold,  which  shall  vest  m  the 
grantee  an  absolute  estate,  in  fee  simple>  &c.    Such  convey- 
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ance  must  be  executed  by  the  comptroller  under  his  hand  and 
seal,  and  the  execution  thereof  be  witnessed  by  the  deputy  oemp- 
troiler,  surveyor  general  or  treasurer,  u  and  shall  be  cooohmvA 
evidence  that  the  sale  was  regular  according  to  the  provisions  of 
the  said  chapter." 

These  enactments  must  have  been  made  for  the  purpose  of 
seeming  a  prompt  payment  of  the  public  revenue,  either  by  inn 
dueing  the  owners  of  lands  to  pay  the  taxes  assessed  thereon,  or 
inducing  persons  to  attend  the  comptroller's  sales  lor  taxes  and 
bid  for  the  lands  offered  for  sale.  Another  object  was  to  prevent 
too  great  a  sacrifice  of  property.  For  the  greater  the  certainty 
that  the  purchaser  will  acquire  a  good  title,  the  less  land  he  will 
take  and  pay  the  taxes.  But  who,  for  the  last  forty  yean,  would 
have  purchased  lands  for  unpaid  taxes,  had  he  been  told  that  he 
could  not  show  a  title  unless  he  could  prove,  otherwise  thaa  by 
the  comptroller's  deed,  that  the  town,  county  and  state  offieeift 
engaged  in  the  assessment  and  collection  of  taxes  had  each  don* 
every  act,  and  at  the  times  required  by  law  ? 

To  call  upon  the  purchaser  to  prove  all  the  preliminary  pro* 
ceedings  in  the  assessment  and  collection  of  taxes,  before  the 
account  of  unpaid  taxes  is  made  to  the  comptroller,  would  in 
ninety-nine  cases  out  of  a  hundred  defeat  his  claim.  The  me* 
who  were  assessors  ten,  twenty,  thirty  or  forty  years  ago,  and 
who  put  up  the  notices  required  by  sections  19  and  20,  are  not 
now  to  be  found.  Some  are  gene  to  Iowa,  some  to  California* 
but  most  of  them  to  their  graves.  So  of  the  collectors*  where 
are  they  ?  To  send  a  person  who  purchased  land  at  a  comptroll- 
er's sale  twenty,  thirty  or  forty  years  ago,  to  deck  for  a  collector 
of  that  time,  with  his  tax  list  and  warrant,  would  be  about  a* 
idle  as  to  tell  him  to  go  into  the  wilderness  between  the  St  Law- 
rence and  Mohawk  rivers,  and  find  die  track  of  an  indiaa  made 
in  the  revolutionary  war. 

It  may  be  said,  that  the  purchaser  ought,  before  he  purchases, 
to  secure  the  original  assessment  rolls  and  the  evidence  that  they 
were  completed  before  the  first  day  of  July  in  each  year,  and  that 
such  notices  were  put  up  by  the  assessors  as  are  required  by 
the  19th  and  20th  sections  of  the  statute  already  referred  toy 
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and  preserve  them  as  the  "  muniments  upon  which  the  validity 
of  his  title  is  to  depend."  But  is  that  possible  as  to  all  the  un- 
occupied lands  in  the  state,  and  as  to  all  purchasers  ? 

At  the  last  sale  for  taxes  there  were  unooeupied  lands  offered 
for  sale  in  probably  one  hundred  towns — and  say  there  were  one 
hundred  persons  who  intended  to  attend  the  sale  and  bid — how 
would  each  of  them  secure  the  original  assessment  roll  in  each 
of  those  towns,  and  the  legal  and  competent  evidence  that  the 
assessment  roll  was  completed  by  the  day,  and  the  notices  put 
up  as  required  by  law  ?  The  thing  could  not  be  done.  As  to 
the  lands  of  non-residents,  the  assessors  have  nothing  to  do  but 
ascertain  and  describe  them  in  the  assessment  roll  and  ascertain 
and  set  down  the  value  of  each  lot  or  tract,  and  put  up  notices 
that  the  assessment  roll  is  completed  and  ready  to  be  inspected ; 
but  neither  the  assessors  nor  any  other  person  is  bound  to  pre- 
serve the  notices,  or  any  evidence  of  the  time  or  places  where  the 
notices  were  put  up.  Nor  are  they  required  to  keep  a  copy  of 
the  assessment  roll ;  but  when  they  have  completed  it  they  must 
annex  to  it  a  certain  certificate,  and  deliver  it  to  the  supervisor. 
And  he  is  to  deliver  it  to  the  board  of  supervisors,  and  they  may 
increase  or  decrease  the  aggregate  valuation,  and  alter  the  de- 
scription of  the  lands  of  non-residents.  And  it  is  generally  at 
least  four  years  after  the  supervisors  have  completed  the  assess- 
ment roll  and  tax  lists,  before  the  comptroller  advertises  the  land 
for  sale.  After  which  one  of  the  hundred  persons  who  intend 
to  bid,  undertakes  to  hunt  up  the  muniments  of  his  intended 
title  to  the  lands  in  all  parts  of  the  state,  which  he  intends  to 
purchase ;  and  off  he  goes  to  the  town  of  Long  Lake  in  the 
county  of  Hamilton.  His  business  is  to  find  wfco  were  the  as- 
sessors in  that  town  in  the  years  1842-43-44  and  45 ;  and  he  is 
so  successful  as  to  find  one-half  of  them ;  and  he  inquires  for  the 
original  assessment  rolls  for  those  years,  and  is  informed  that 
they  were  delivered  to  the  supervisor  as  the  law  required.  He 
then  inquires  for  the  notices  they  put  up  according  to  the  19th 
and:  20th  sections,  and  they  show  him  the  places  where  the  no- 
tices were  put  up ;  and  he  is  informed  that  the  notices  were  not 
preserved.    He  can  get  i>o  muniment  of  title  from  them,  nor  can 
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he  get  any  affidavit  from  them  which  can  afterwards  he  used 
as  evidence  in  any  court  He  next  inquires  for  the  town  clerk, 
and  finds  him ;  but  he  has  been  town  clerk  but  six  months,  and 
his  predecessors  are  all  dead,  or  gone  to  New  Mexico,  and  deliv- 
ered no  assessment  rolls  to  him.  But  suppose  the  intended  pur- 
chaser is,  against  all  probability,  gjp  successful  af  to  find  all  the 
assessment  rolls,  and  the  town  clerk,  contrary  to  his  duty,  sur- 
renders them  to  him ;  no  one  of  the  remaining  ninety  and  nine 
who  wish  to  purchase  can  possibly  secure  these  muniments  of 
title :  and  if  deemed  essentially  necessary,  but  one  person  can 
safely  bid  for  a  single  lot,  and  he  knowing  the  advantage  he  has 
over  all  others,  will  conceal  the  documents,  and  keep  them  for  his 
ewn  exclusive  benefit. 

If  the  collection  of  taxes  be  necessary,  and  uncultivated  lands 
must  be  sold  for  the  payment  of  them,  the  public  interest  and 
the  interest  of  those  whose  lands  must  be  sold,  demand  that  the 
law  should  be  so  construed  as  to  secure  the  greatest  competition 
at  the  sale ;  but  surely  it  is  not  the  way  to  encourage  bidders  to 
attend  the  sale,  to  assure  them  that  there  is  not  more  than  one 
chance  out  of  one  hundred,  that  they  can  secure  a  title  for  lands 
sold  for  taxes.  Nor  is  it  the  way  to  encourage  the  owners  of 
unoccupied  lands  to  pay  the  taxes  thereon,  to  tell  them  that  if 
the  comptroller  does  go  through  the  form  of  a  sale,  there  will  be 
ninety-nine  chances  out  of  a  hundred  that  they  will  keep  their 
land  and  others  pay  the  taxes. 

What  are  the  assessors  required  to  do  which  can  by  possibility 
be  useful  to  the  owner  of  non-resident  lands  ?  They  are  required, 
as  has  already  been  said,  to  put  up  certain  notices  on  or  before 
the  first  of  September  in  each  year,  in  three  public  places  in  th* 
town,  setting  forth  that  they  have  completed  the  assessment  roll, 
and  that  a  copy  thereof  is  left  with  one  of  their  number,  desig- 
nated in  the  notice,  at  some  place  to  be  specified  therein,  where 
the  same  may  be  seen  and  examined  by  any  of  the  inhabitant* 
of  the  t&um  or  ward  during  twenty  days,  and  that  the  assessors 
wiH  meet  on  a  certain  day  at  the  expiration  of  such  twenty  days, 
and  at  a  place  to  be  specified  in  such  notice,  to  review  their  as-* 
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sessments,  on  the  application  of  any  person  conceiving  himself 
aggrieved. 

These  notices  are  intended  for  the  inhabitants  of  the  town  in 
which  they  are  put  up.  The  inhabitants  -  of  the  town  would 
probably  see  them ;  but  the  owners  of  unoccupied  lands  in  the 
town,  who  do  not  reside  therein,  would  not  probably  see  the  no- 
tices. Bat  such  persons,  if  they  knew  the  law,  would  know  that 
notices  were  up ;  and  if  they  wished  to  examine  the  assessment 
roll,  would  learn  who  were  the  assessors,  and  go  directly  to  one 
of  them  and  learn  where  the  assessment  roll  was  to  be  found. 
The  only  objection  he  could  make  would  be  by  an  affidavit  that 
his  property  was  valued  too  high — that  it  did  not  exceed  a  cer- 
tain sum  to  be  specified  in  the  affidavit  A  person  residing  in 
New-York  and  owning  unoccupied  lands  in  the  town  of  lake 
Pleasant  in  the  county  of  Hamilton,  and  wishing  to  swear  cbw» 
the  value  of  his  lands,  would  never  be  prevented  from  doing  so 
because  he  could  not  find  such  notices  as  are  above  mentioned. 
No  one  is  under  the  least  obligation  to  preserve  such  notices ; 
and  the  probability  is  that  not  one  of  the  many  hundreds  that 
were  put  up  last  year  can  now  be  found. 

What  is  the  assessment  roll  as  to  the  lands  of  non-residents, 
which  the  assessors  are  bound  to  make  out?  All  they  have  to  do> 
as  to  such  lands,  is  to  describe  them  and  put  a  value  on  them* 
They  do  not  intimate  what  the  tax  on  them  shall  or  ought  to  be; 
and  when  that  assessment  roll  is  before  the  board  of  supervisors, 
they  can  alter  the  description  of  the  lands,  and  increase  or  de- 
crease the  aggregate  valuation.  When  it  was  in  the  hands  of 
the  assessors,  it  was  of  no  force  against  any  one ;  and  when  the 
assessment  roll,  tax  list  and  warrant  are  put  by  the  board  of  su- 
pervisors into  the  hands  of  the  collector,  it  is  of  no  other  force, 
as  to  the  lands  of  non-residents,  than  that  it  authorises  the  col- 
lector to  receive  the  taxes  if  any  person  is  willing  to  pay  them. 
But  when  the  copy  of  such  tax  list  is  retained  to  the  comptrol- 
ler's office,  with  the  oath  of  the  collector  and  certificate  of  the 
county  treasurer,  and  the  comptroller  has  examined  and  corrected 
it,  if  imperfect,  it  becomes  matter  of  record :  it  beoomes  a  war- 
rant to  the  comptroller  to  cause  large  sums  to  be  paid  out  of  the 
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treasury  of  the  state,  and  to  sell  the  lands  mentioned  therein 
unless  the  taxes  be  paid  in  a  specified  time.  But  if  the  original 
assessment  roll  made  by  the  assessors,  and  the  notices  which 
they  put  up — and  if  the  original  assessment  roll  and  tax  list 
made  out  by  the  board  of  *  supervisors  and  their  warrant  to  the 
oollector,  were  produced  to  the  ^comptroller,  that  would  not 
authorize  him  to  advance  a  cent  on  them ;  nor  would  all  those 
papers  authorise  the  comptroller  to  sell  an  inch  of  land.  But  on 
the  return  made  by  the  collector  to  the  county  treasurer,  with 
the  affidavit  of  the  collector  and  the  county  treasurer's  certificate/ 
the  comptroller  may  pay  thousands  and  tens  of  thousands  of  dol- 
lars, and  sell  all  the  lands  on  which  the  taxes  are  not  paid.  T 
am  persuaded  that  if  a  conveyance  from  the  comptroller  be  not, 
as  I  insist  that  is,  in  all  cases  prima  facie  evidence  of  title  in  the 
grantee,  yet  in  this  case  the  plaintiff  gave  sufficient  evidence  of 
title  to  entitle  him  to  judgment. 

•  The  act  for  the  assessment  and  collection  of  taxes,  passed  in 
1801,  contained  no  enactment  declaring  what  estate  should  by 
the  comptroller's  conveyance  vest  in  the  grantee,  or  of  what  the 
conveyance  should  be  evidence;  but  when  that  act  was  revised 
m  1818,  those  enactments  were  introduced  into  the  17th  section 
tf  the  act  for  the  assessment  and  collection  of  taxes  of  that  year ; 
and  it  is  not  to  be  presumed  that  they  were  incorporated  into 
that  act  by  accident;  but  the  legislature  intended  that  they 
•should  have  some  effect.  But  they  are  unmeaning  words,  if  the 
grantee  to  show  his  title  must,  independent  of  the  conveyance, 
give  evidence  that  all  the  town,  county  and  state  officers  con- 
cerned in  the  assessment  of  taxes  have  performed  all  the  acts 
which  it  was  their  duty  to  perform. 

The  supreme  court,  in  January  term,  1821,  in  the  case  of 
Jackson  v.  Moore,  (18  John.  441,)  gave  a  construction  to  the 
act  of  1813.  In  that  case  the  plaintiff  as  the  evidence  of  his  title 
gave  the  comptroller's  deed  in  evidence,  and  at  that  day  neither 
the  court  nor  the  counsel  supposed  that  any  thing  more  was  ne- 
cessary, to  show  title  to  the  land  described  in  the  deed.  But 
the  question  was,  whether  the  defendant,  in  order  to  defeat  the 
apparent  title  of  the  plaintiff,  should  be  allowed  to  prove  that' 
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the  taxes  for  the  non-payment  of  which  the  comptroller  hid  sott 
the  land,  had  been  paid  to  the  collector.  Chief  Justice  Spencer 
tried  the  cause,  and  held  that  as  the  taxes  had  been  paid,  the 
comptroller  had  no  authority  to  sell  This  was  upon  the  same 
principle,  that  if  there  be  a  regular  judgment  against  a  person 
who  owns  a  piece  of  land,  and  an  execution  is  issued  on  that 
judgment,  and  the  land  sold  and  a  deed  given  by  the  sheriff,  the 
purchaser  has  apparently  a  perfect  title ;  but  the  owner  of  the 
land  may  show  that  the  judgment  had,  before  the  sale,  been  paid, 
and  thus  its  lien  destroyed  and  the  sale  under  it  void. 

By  the  10th  section  of  the  act  of  1813  it  is  enacted  "that  all 
taxes  upon  any  real  estate  shall  be  a  lien  thereon,  and  shall  be 
preferred  in  payment  to  all  other  charges ;"  but  if  the  tax  be 
paid  the  Hen  ceases.  In  the  case  of  Jackson  v.  Moore  the  court 
said  "  the  sale  was  made  in  consequence  of  a  return  that  the 
whole  of  lot  No.  6  was  chargeable  with  the  tax.  This  waa  a  mis- 
take of  the  assessors ;  for  that  part  of  the  lot,  including  the 
premises,  had  been  assessed  separately  and  the  taxes  paid." 

The  comptroller  was  justified  in  selling,  for  he  must  be  gov- 
erned by  the  return  before  him ;  the  conveyance  will  be  conclu- 
sive evidence  that  the  sale  was  regular.  The  statute  declares 
that  the  conveyance  shall  vest  an  absolute  estate  in  fee  simple 
in  the  purchaser,  which  it  does,  if  the  tax  has  not  been  paid ; 
but  if  it  has  been  paid,  then  no  estate  passes  by  the  sale,  for  the 
statute  intended  to  divest  the  title  of  the  former  owner,  for  the 
non-payment  of  the  tax  and  for  thai  only,  and  it  must  be  so 
construed.  The  title  acquired  by  the  purchaser  is  contingent, 
so  far  as  it  may  be  affected  by  establishing  the  fact  that  the  tax 
had  been  paid  before  the  sale  was  made. 
'  "  The  right  to  sell  is  founded  upon  the  fact  of  non-payment ; 
the  returns  made  to  the  comptroller  are  not  conclusive  evidence 
of  the  fact,  but  only  prima  fade,  and  such  as  will  justify  him, 
as  an  officer,  in  the  discharge  of  his  duty.  The  validity  of  the 
sale  and  conveyance  are  necessarily  to  depend  upon  the  contin- 
gency of  non-payment ;  when  this  is  drawn  in  question  it  i» 
competent  to  prove  payment,  and  by  so  doing  no  rule  of  law  is 
violated."    "  Great  regard  ought,  ii*  construing  a  statute,  to  be 


1850.]  IN  THE  SUPREME  COURT.  425 


Leggett  v.  Rogers. 


paid  to  the  construction  which  the  sages  of  the  law  who  lived 
about  the  time  or  soon  after  it  was  made,  put  upon  it ;  because 
they  were- best  able  to  judge  of  the  intention  of  the  makers." 
(2  Inst.  11, 136, 181.) 

This  rule  is  applicable  to  the  judgment  in  the  case  of  Jackson 
v.  Moore.  The  judge  who  delivered  the  opinion  of  the  court 
was  one  of  the  revisers  of  the  law  of  1813 ;  and  his  associates 
then  on  the  bench  of  the  supreme  court,  were  as  distinguished 
sages  of  the  law,  as  any  who  have  adorned  that  court.  I  regard 
that  opinion  as  deciding  that  a  conveyance  from  the  comptroller 
is  at  least  prima  facie  evidence  of  a  perfect  title  in  the  grantee, 
and  of  the  regularity  of  the  sale.  When  the  statutes  were  re- 
vised in  1830,  the  enactment  in  the  17th  section  of  the  act  of 
1813,  that  the  conveyance  made  by  the  comptroller  "  shall  vest 
in  the  person  or  persons  to  whom  it  shall  be  given,  an  absolute 
estate  in  fee  simple,  subject"  &c.  was  incorporated  into  the  80th 
section  of  chapter  13  of  the  first  part  of  the  revised  statutes,  and 
the  case  of  Jackson  v.  Moore,  (18  John.  441,)  referred  to  as 
showing  its  construction.  This  was,  as  I  understand,  a  legisla- 
tive adoption  of  the  construction  given  to  the  enactment  in  that 
case.  Had  the  legislature  intended  that  the  construction  given 
to  the  enactment  by  the  supreme  court  should  not  prevail,  the 
enactment  would  have  been  altered  so  as  to  preclude  that  con- 
struction. 

The.  case  of  Jackson  v.  Esty,  (7  Wetid.  148,)  was  an  eject- 
ment for  lands  sold  for  taxes,  and  the  comptroller's  deed  was 
given  in  evidence.  The  defendant's  counsel,  instead  of  calling 
on  the  plaintiff  to  prove  that  the  assessors,  supervisors,  collector 
and  comptroller  had  done  the  acts  which  their  duty  required  them 
to  do,  proved  that  the  land  conveyed  was  occupied  at  the  time 
the  conveyance  was  given  by  the  comptroller.  The  plaintiff  ob- 
tained a  verdict,  but  the  supreme  court  granted  a  new  trial,  on 
the  ground  that  the  plaintiff  had  not  given  to  the  occupant  the 
notice  required  by  the  act  of  1819.  In  that  case  the  court  said, 
"  It  is  a  general  rule  that  the  party  who  sets  up  a  title  must 
furnish  the  evidence  necessary  to  support  it.  If  the  validity  of 
a  deed  depends  on  an  act  in  pais,  the  party  claiming  under  it 
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is  as  much  bound  to  prove  the  performance  of  the  act  as  he  is 
bound  to  prove  any  matter  of  record  on  which  its  validity  might 
depend.    It  forms  a  part  of  his  title." 

"  Perhaps  a  deed  from  a  comptroller  is  an  exception  in  this 
particular ;  for  the  statute  declares  that  such  conveyance  shall 
be  conclusive  evidence  that  the  sale  was  regular  according  to  the 
provisions  of  the  act ;  but  it  can  not  be  evidence  of  acts  done 
subsequently."  This  shows  that  the  supreme  court  supposed 
that  the  above  enactment  was  to  have  some  effect.  There  was 
no  evidence  given  or  called  for  in  that  case,  of  the  preliminary 
proceedings  previous  to  the  sale. 

In  the  case  of  Comstock  v.  Beardsley,  (15  Wend.  349,)  the 
plaintiff  had  not  given  an  occupant  notice,  and  the  supreme  court 
held  he  was  not  entitled  to  recover ;  but  in  that  case  neither 
the  court  or  counsel  intimated  that  the  plaintiff  need  give  any 
evidence  of  any  acts  previous  to  the  execution  of  the  deed  from 
the  comptroller. 

In  the  case  of  Bush  v.  Davison,  (16  Wend.  550,)  the  plain- 
tiff failed  to  recover,  because  he  had  not  given  notice  to  the 
occupant,  who  was  in  possession  when  the  comptroller  gave  the 
deed  under  which  the  plaintiff  claimed* 

The  case  of  Varick  v.  Tollman,  (2  Barb.  Sup.  Court  Rep. 
118,)  is  the  first  case  which  I  have  been  able  to  discover  in 
which  the  plaintiff  in  an  action  of  ejectment,  claiming  under  a 
conveyance  from  the  comptroller  for  lands  sold  for  taxos,  has 
ever  been  called  on  to  prove  any  of  the  preliminary  steps  taken 
for  the  assessment  and  collection  of  taxes  before  the  execution 
of  the  deed.  The  production  of  such  deed,  with  evidence  that 
the  defendant  was  in  possession  of  the  land  described  in  the 
deed,  has  uniformly  been  regarded  by  courts  and  counsel  and 
parties,  from  1813  to  1848,  as  enough  to  put  the  defendant  on 
his  defense.  And  in  the  case  of  The  Bank  of  Utica  v.  Mer- 
sereauy  (3  Barb.  Ch.  Rep.  578,)  the  chancellor,  when  speaking 
of  a  conveyance  made  by  the  comptroller,  of  lands  sold  for  taxes, 
said :  "  The  deed  in  question,  therefore,  if  the  lands  assessed, 
and  the  part  conveyed,  had  been  so  described  therein  as  to  be 
capable  of  location,  would  have  been  sufficient,  prima  faciei 
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under  the  practical  construction  which  has  been  given  to  the  tax 
laws,  to  entitle  the  Steuben  County  Bank  to  the  800  acres  of 
the  premises  in  controversy,  which  are  claimed  under  that  deed. 
This  prima  facie  evidence  of  ownership,  however,  was  liable  to 
be  rebutted,  by  showing  that  the  tax  returned  to  the  comptroller 
as  unpaid,  had  actually  been  paid  to  the  collector.  (Jackson  v. 
Moore,  18  John.  Rep.  441.)  It  might  also  be  rebutted  by 
showing  that  the  land  thus  sold  and  conveyed  by  the  comp- 
troller, or  some  part  of  it,  was  actually  occupied  by  some  person 
at  the  expiration  of  two  years  from  the  time  of  the  sale,  or  that 
it  was  so  occupied  at  the  time  of  giving  the  comptroller's  deed ; 
so  as  to  throw  upon  the  party  claiming  under  such  deed  the 
necessity  of  proving  that  he  had  given  to  the  occupant  the  notice 
to  redeem  which  is  required  by  the  statute  on  this  subject." 
And  the  learned  judge  before  whom  the  case  of  Variclc  v.  Toll- 
man was  tried,  decided  as  all  judges  had  for  85  years  before 
decided,  that  the  comptroller's  deed  was  prima  facie  evidence  of 
title.  And  as  I  understand  the  cases  to  which  he  referred  in 
giving  the  opinion  of  the  supreme  court,  in  granting  a  new  trial, 
they  do  not  demonstrate  that  he  erred  on  the  trial.  The  first 
case  referred  to  is  that  of  Sharpe  v.  Spier,  (4  Hilly  86,)  and  a 
part  of  the  opinion  of  Justice  Bronson  is  quoted,  to  prove  that  a 
party  claiming  title  to  land  under  a  conveyance  made  by  the 
comptroller  for  land  sold  for  the  non-payment  of  taxes,  must 
prove  by  other  evidence  than  such  conveyance,  that  all  the  offi- 
cers engaged  in  the  assessment  and  collection  of  taxes  have  done 
their  duty.  But  the  questions  raised,  discussed  and  decided  in 
the  case  of  Sharpe  and  others  v.  Spier,  were,  as  I  understand 
them,  very  different  from  the  questions  in  tins  cause.  In  that 
case,  the  plaintiffs,  at  the  trial,  gave  evidence  of  a  title  to  the 
premises  in  question,  which  was  prima  facie  perfect.  "  The  de- 
fendant set  up  a  title  under  an  assessment  and  sale  for  making 
a  well  and  pump  in  Willow-street,"  He  gave  evidence  of  vari- 
ous acts,  with  a  view  of  proving  that  the  premises. in  question 
had  been  regularly  sold  by  virtue  of  the  charter  of  the  village 
of  Brooklyn.  The  judge  before  whom  the  cause  was  tried  de- 
rided that  the  plaintiffs  were  entitled  to  recover.    The  defendant 
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excepted,  and  on  a  bill  of  exceptions  moved  for  a  new  trial,  which 
was  denied.  Branson,  justice,  delivered  the  opinion  of  the  court, 
and  decided,  that  no  man's  land  could  be  sold,  bj  force  of  the 
charter  of  that  village,  for  a  "  well  and  pump  assessment ;"  and 
it  was  not  essentially  necessary  that  any  other  question  should 
have  been  decided  in  that  case ;  but  as  other  questions  had  been 
discussed,  and  on  which  the  parties  wished  for  the  opinion  of  the 
court,  the  court  decided  that  if  it  were  to  concede  that  under 
the  charter,  lands  might  be  sold  for  "  a  well  and  pump  assess- 
ment," the  sale  in  that  case  was  void ;  because  various-  acts  ne- 
cessary to  give  effect  to  the  sale,  were  not  proved  to  have  been 
performed  according  to  the  charter.  In  that  part  of  the  opinion 
principles  are  stated,  which  in  the  case  of  Varick  v.  Tollman, 
seem  to  have  been  supposed  applicable  to  that  case. 

In  the  opinion  of  the  court  in  the  case  of  Sharpe  v.  Spier,  it 
was  well  said  that  "  every  statute  authority  in  derogation  of  the 
common  law,  to  divest  the  title  of  one  and  transfer  it  to  another, 
must  be  strictly  pursued,  or  the  title  will  not  pass.  This  is  a 
mere  naked  power  in  the  corporation,  and  its  due  execution  is 
not  to  be  made  out  by  intendment ;  it  must  be  proved.  It  is 
not  a  case  for  presuming  that  public  officers  have  done  their 
duty,  but  what  they  have  in  fact  done  must  be  shown.  The 
recitals  in  the  conveyance  are  not  evidence  against  the  owners 
of  the  property ;  but  the  facts  recited  must  be  established  by 
proofs  aliunde.  As  the  statute  has  not  made  the  conveyance 
prima  facie  evidence  of  the  regularity  of  the  proceedings,  the 
fact  that  they  were  regular  must  be  proved,  and  the  onus  rests 
on  the  purchaser.  He  must  show,  step  by  step,  that  every 
thing  has  been  done  which  the  statute  makes  essential  to  the 
due  execution  of  the  power.  It  matters  not  that  it  may  be  dif- 
ficult for  the  purchaser  to  comply  with  such  a  rule.  It  is  his 
business  to  collect  and  preserve  all  the  facts  and  muniments 
upon  which  the  validity  of  his  title  depends."  These  remarks 
of  the  learned  judge  who  gave  the  opinion  of  the  court,  were, 
very  appropriate  to  the  case  then  under  consideration ;  and  great 
violence  must  be  done  to  them,  before  they  can  be  made  to  sup- 
port the  proposition,  that  the  plaintiff  in  the  case  under  oonsid- 
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eration,  can  not  show  a  title  under  the  conveyance  from  the 
comptroller,  unless  he  proves  by  other  evidence  than  the  con- 
veyance, that  the  town,  county  and  state  officers  have  each  and 
every  of  them  done  every  act  required  of  them  respectively  in 
the  assessment  and  collection  of  taxes.  I  will  for  the  present 
notice  bat  one  remark,  in  that  part  of  the  opinion  quoted,  which 
is  this :  "  As  the  statute  has  not  made  the  conveyance  prima 
facie  evidence  of  the  regularity  of  the  proceedings,  the  fact 
that  they  were  regular  must  be  proved,  and  the  onus  rests  on 
the  purchaser."  This  remark  of  the  learned  judge  shows,  if  I 
understand  it,  that  if  the  statute  had  made  the  conveyance  prima 
facie  evidence  of  the  regularity  of  the  proceedings,  then  the 
fact  that  they  were  regular  need  not  have  been  otherwise  proved. 
But  it  has  already  been  shown,  that  the  statute  for  the  assess- 
ment and  collection  of  taxes  makes  the  comptroller's  "convey- 
ance conclusive  evidence  that  the  sale  was  regular  according  to 
the  provisions  of  that  chapter."  And  Chief  Justice  Marshall, 
in  the  case  of  Williams  v.  Payton,  (4  Wheat.  77,)  said:  "In 
Hie  act  of  congress  there  is  no  declaration  that  the  conveyances 
shall  be  deemed  prima  facie  evidence  of  the  validity  of  the 
sale."  This  proves  that  if  the  act  of  congress  had  contained 
such  a  declaration,  the  chief  justice  would  have  deemed  it  suffi- 
cient without  further  proof,  unless  impeached.  These  two  cases 
did  not  forbid  a  judgment  for  the  plaintiff  in  the  case  of  Varick 
v.  Tollman,  but  were,  as  I  understand  them,  in  his  favor ;  as 
the  statute  under  which  he  claimed  did  contain  an  enactment  in 
substance  like  the  one,  the  want  of  which  in  the  cases  of  Sharpe 
v.  Spier  and  Williams  v.  Peyton,  was  urged  against  the  parties 
claiming  under  the  conveyance  from  the  marshal,  in  the  one 
case,  and  in  the  other  from  the  corporation  of  Brooklyn. 

The  cases  of  Jackson  v.  Shepherd,  (7  Cowetu  88,)  Runkenr 
dcrfv.  Taylor's  Lessee,  (4  Peters,  857,)  and  Stroud's  Execu- 
tors v.  Crouse,  (4  Crouch,  408,)  were  cases  in  which  the  validity 
of  a  sale  for  taxes  came  in  question,  but  no  statute  under  which 
any  of  the  sales  took  place,  contained  any  enactment  declaring 
what  estate  should  vest  in  the  purchaser,  or  of  what  the  convey- 
i  given  on  the  sale  should  be  evidence. 
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The  opinion  of  the  court  for  the  correction  of  errors,  in  the 
cue  of  Stryker  v.  Kelly,  (2  Demo,  323,)  is  the  one  on  which 
the  supreme  court,  in  the  case  of  Varic/c  v.  Tollman,  mostly 
relied.  The  court  for  the  correction  of  errors,  for  the  purpose 
that  all  might  thereafter  know  what  was  decided  in  that  case, 
adopted  a  resolution  as  follows :  "  Resolved,  that  the  making  of 
an  affidavit  by  the  collector,  as  required  by  the  act  of  the  12th 
April,  1816,  for  the  more  effectual  collection  of  taxes  and  assess- 
ments in  the  city  of  New- York,  is  an  essential  part  of  the  power 
to  sell  for  assessments  or  taxes  under  the  provisions  of  that  act ; 
and  that  the  lease  given  by  the  corporation  is  not  evidence  that 
such  an  affidavit  has  been  made,  so  as  to  support  the  sale,  with- 
out proof  of  the  making  of  such  affidavit  before  the  premises 
were  advertised  far  sale."  It  can  not  be  denied,  that  the  con* 
struction  here  given  by  the  court  for  the  correction  of  errors  to 
the  words,  "  and  such  lease  shall  be  conclusive  evidence  that  the 
sale  was  regular  according  to  this  act ;  and  such  purchaser  or 
purchasers,  his,  her  or  their  executors,  administrators  and  as- 
signs, shall  by  virtue  thereof,  and  of  this  act,  lawfully  hold  and 
enjoy  the  said  lands  and  tenements  in  the  said  lease  mentioned, 
for  his,  her  or  their  own  proper  use,  against  the  owner  or  owners 
thereof,  and  all  claiming  under  him  or  them,  until  such  pur- 
chaser's term  therein  shall  be  fully  complete  and  ended,"  fur- 
nished the  supreme  court  with  a  strong  argument  for  denying 
the  plaintiff's  right  to  recover,  in  the  case  of  Varick  v.  Tollman  ; 
but  with  unfeigned  respect  for  the  learned  judge  who  delivered 
the  opinion  of  the  court  in  that  case,  I  have  much  confidence 
that  there  is  such  a  difference  between  the  "act  for  the  more 
effectual  collection  of  taxes  and  assessments  in  the  city  of  New* 
York,"  and  chapter  13,  part  1,  of  the  revised  statutes,  as  might 
have  warranted  a  judgment  in  favor  of  the  plaintiff  in  the  case 
of  V wrick  v.  Tollman,  and  for  the  defendant  in  the  case  of 
Stryker  v.  Kelly.  The  former  granted  certain  powers  to  the 
corporation  of  the  city  of  New- York,  to  be  exercised  on  specified 
conditions ;  it  imposed  no  duties  cm  the  members  of  the  corpo- 
ration- The  latter  contained  a  system  of  taxation  for  the 
support  of  government,  and  imposed  certain  duties  upon  puhlio 
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officers  "which  they  were  bound  to  perforin  tinder  their  official 
oaths — and  every  individual  in  the  state  is  interested  that  the 
property  of  every  other  person  should  be  taxed,  so  as  to  bear  a 
fair  proportion  of  the  public  burthens ;  and  the  public  interest 
demands  that  the  laws  for  the  collection  of  taxes  should  be  such 
as  to  secure  a  collection  of  them,  with  as  small  a  sacrifice  of  in- 
dividual property  as  may  be.  The  former  may  be  regarded  as 
a  private  statute,  as  it  contains  no  clause  declaring  it  to  be  a 
public  one,  and  it  relates  to  a  single  city.  The  latter  is  a  public 
statute,  made  for  the  public  good,  and  to  be  construed  liberally. 

A  knowledge  of  the  former  law  does  not  enable  a  person  to 
know,  that  an  assessment  has  been  made  and  charged  on  his 
land.  The  corporation  and  all  its  officers  may  have  done  their 
duty,  and  no  such  assessment  have  been  made ;  but  every  person 
who  owns  uncultivated  lands  knows,  that  if  the  public  officers  do 
their  duty,  his  land  will  be  taxed  every  year.  He  knows  also, 
that  unless  the  tax  be  paid  his  lands  will  be  sold.  He  knows 
also,  that  if  he  pays  the  tax  his  lands  will  not  be  sold ;  or  if 
sold,  the  sale  will  be  vacated,  on  an  application  to  the  comptroller. 
In  the  former  act  the  legislature  granted  certain  powers  to  the 
corporation,  and  prescribed  the  conditions  on  which  the  power 
might  be  executed ;  but  the  laws  for  the  assessment  and  collec- 
tion of  taxes  are  addressed  to  the  town,  county  and  state  officers, 
commanding  them  to  do  certain  acts.  By  the  former,  whenever 
the  collector  shall  make  a  certain  affidavit,  then  and  in  such  case 
it  shall  and  may  be  lawful  for  the  mayor  and  aldermen  and 
commonalty  to  take  order  for  advertising,  <fcc.  The  latter  enacts 
that  "whenever  any  tax  charged  on  lands  returned  to  the 
comptrollers  office,  and  the  interest  thereon,  shall  remain  unpaid 
for  two  years  from  the  first  day  of  May  following  the  year  in 
which  the  same  was  assessed,  the  comptroller  shall  proceed  to 
advertise  and  sell  such  lands  in  the  manner  hereinafter  provided." 

And  the  court  for  the  correction  of  errors  resolved,  in  the 
case  of  Stryker  v.  Kelly,  that  the  affidavit  of  the  collector  was 
a&  essential  part  of  the  power  of  the  corporation  to  sell  for  assess- 
ments or  taxes.  The  affidavit  must  have  been  delivered  to  the 
corporation,  or  they  could  not  act  on  it ;  and  being  in  their  poe~ 


492  CASES  IN  LAW  AND  EftUITY  |8trf.  % 


Leggett  v.  Rogers. 


session,  if  ever  made,  there  was  no  hardship  in  holding  that  they 
or  the  person  claiming  under  them  ought  to  produce  it. 

And  the  supreme  court,  in  the  case  of  Jackson  v.  Moore,  de- 
cided that  the  right  or  authority  to  sell  is  founded  on  the  non- 
payment of  the  tax,  and  that  the  returns  made  to  the  comptroller 
are  not  conclusive  evidence  of  that  fact ;  but  the  man  whose  land 
is  taxed  must  know  whether  the  tax  has  been  paid,  and  there  is 
no  injustice  in  requiring  him  to  prove  the  payment.  And  hence 
it  is  that  the  return  made  to  the  comptroller's  office  is  prima  facie 
evidence  that  the  land  has  been  taxed,  and  that  the  tax  remains 
unpaid. 

What*  is  the  collector's  authority  for  collecting  a  tax  by  a  dis- 
tress and  sale  of  the  goods  of  the  person  taxed  ?  The  assessment 
roll,  tax  list,  and  warrant  delivered  to  him  by  the  supervisors. 
He  is  not  to  delay  the  collection  of  the  taxes,  to  ascertain  whether 
the  assessors  made  out  an  assessment  roll  and  gave  the  notices 
required  by  law.  His  authority  to  sell  a  horse  or  a  cow  does 
not  depend  upon  the  inquiry  whether  the  assessors  have  done 
their  whole  duty.  Suppose  the  collector  sells  a  horse  or  sheep 
for  the  satisfaction  of  a  tax ;  would  the  purchaser  have  to  give 
any  other  evidence  of  the  authority  of  the  collector  to  sell,  than 
the  assessment  roll  and  warrant  in  the  hands  of  the  collector  ? 

When  can  it  be  said  that  the  comptroller  has  authority  to  sell 
land  for  the  non-payment  of  taxes,  and  what  is  the  evidence  of 
that  authority? 

The  legislature  has  directed  the  county  treasurer  to  make  cer- 
tain returns  to  the  comptroller,  of  unpaid  taxes ;  and  if  the 
comptroller  find  it  correct  in  point  of  form,  he  is  bound  to  give 
it  full  credit  and  act  upon  it,  without  stopping  to  inquire  whether 
the  assessors  made  out  the  assessment  roll  within  the  time,  and 
gave  the  notices  required  by  law ;  and  if  the  tax  remains  unpaid 
as  above  stated,  he  is  commanded  by  law  to  proceed  to  advertise 
and  sell  the  lands.  To  show  his  authority  nothing  more  can  be 
necessary  than  such  return  and  the  law  which  makes  it  his  duty 
to  selL  And  the  comptroller  is  an  officer  whose  official  acts  will 
be  presumed  to  be  well  done,  until  the  contrary  is  shown.  It 
would  be  competent  for  the  legislature  to  pass  a  law  imposing  a 
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Ux  of  six  cents  ml  *cre  on  *il  the  uncultivated  lauds  in  the 
state,  and  directing  the  comptroller,  if  the  tax  be  not  paid  by  the 
first  day  of  January,  1852,  to  sell  the  land  at  auction,  in  parcels 
and  by  proper  descriptions,  on  the  first  day  of  February  there- 
after at  the  capitol  in  the  city  of  Albany,  and  give  conveyances 
to  the  purchasers  which  should  vest  in  them  an  absolute  estate 
in  fee  simple*  The  purchaser  would  have  nothing  to  do  but 
show  the  conveyance,  and  the  law,  in  order  to  show  his  title. 

The  surveyor  general  has  often  been  authorised  to  sell,  land 
on  giving  certain  notices,  but  no  purchaser  was  ever  called  on  to 
show  any  other  evidence  of  title,  than  the  deed  of  the  surveyor 
general  He  was  presumed  to  have  acted  according  to  law ;  and 
that  presumption  is  no  more  applicable  to  the  surveyor  general 
than  to  the  comptroller.  It  may  be  said  that  the  land  conveyed 
by  the  surveyor  general  belonged  to  the  state ;  but  the  legisla- 
ture have  as  perfect  a  right  to  order  lands  to  be  sold  for  the 
payment  of  a  public  tax,  as  lands  which  belong  to  the  state ;  and 
in  both  cases  the  law  presumes  that  the  officer  does  his  duty. 

In  the  case  of  Hartwell  v.  Root,  (19  John.  345,}  the  court 
said,  "  the  general  rule  is,  that  when  a  person  is  required  to  do 
a  certain  act,  the  omission  of  which  would  make  him  guilty  of  a 
culpable  neglect  of  duty,  it  ought  to  be  intended  that  he  bas  peis 
formed  it,  unless  the  contrary  be  shown."  (3  East,  192.  10  Jcf, 
216.)  Unless  the  assessors  were  "  guilty  of  a  culpable  neglect 
of  duty,"  the  land  in  question  was  put  into  the  assessment  roll } 
and  unless  the  supervisors  neglected  their  duty,  a  tax  was  in* 
posed  upon  the  land,  and  put  into  the  tax  list,  and  the  warrant 
delivered  to  the  collector.  And  unless  the  tax  was  paid,  the 
collector  neglected  his  duty,  unless  he  made  a  return  of  the  un- 
paid taxes  to  the  county  treasurer.  And  he  neglected  his  duty, 
unless  he  made  a  return  to  the  comptroller,  who  was  bound  to 
put  full  faith  in  such  return  and  sell  unless  the  tax  was  paid* 
"  A  statute  ought  on  the  whole  to  be  so  construed,  that  if  it  can 
be  prevented,  no  clause,  sentence  or  word  shall  be  superfluous, 
void  or  insignificant."  (4  Bac.  Abr.  tit.  Statute,  letter  I.  pi.  9.) 

If  a  purchaser  of  land  sold  for  the  non-payment  of  taxes  must, 
otherwise  than  by  a  conveyance  from  the  comptroller,  prove  that 
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the  town,  county  and  state  officers  have  each  performed  the  doty 
assigned  to  them,  what  effect  is  given  to  this  clause  in  the  80th 
section — "  which  [conveyance]  shall  vest  in  the  grantee  an  abso- 
lute estate  in  fee  simple"  ? 

These  words  were  probably  introduced  to  assure  the  grantee 
that  his  estate  should  be  an  absolute  estate  in  fee  simple.  Al- 
though the  former  owner  had  only  a  conditional  or  incumbered 
estate,  the  grantee  was  to  have  an  estate  free  of  all  conditions, 
limitations  or  incumbrances,  excepting  only  "  the  claims  which 
the  people  of  the  state  may  have  thereon." 

The  case  of  Tollman  v.  White  in  the  court  of  appeals,  (2 
Comst.  66,)  turned  upon  the  question  whether  the  land  sold  had 
been  properly  described ;  and  Justice  Ruggles,  in  giving  the 
opinion  of  the  court  in  that  case,  said,  "  it  is  unnecessary  here  to 
determine  whether  the  comptroller's  deed  is  prima  facie  evidence 
of  the  facts  upon  which  his  power  to  sell  depends."  That  ques- 
tion is  still  an  open  one  in  that  court. 

If  the  grantee,  in  order  to  show  his  title,  must,  otherwise  than 
by  the  conveyance  from  the  comptroller,  prove  that  every  act 
required  by  law,  in  the  assessment  and  collection  of  taxes,  has 
been  performed,  the  words  in  the  81st  section,  "  and  shall  be 
conclusive  evidence  that  the  sale  was  regular  according  to  the 
provisions  of  this  chapter,"  have  very  little  meaning  or  force. 

What  do  courts  mean,  when  they  say  that  a  proceeding  in 
court  has  been  regularly  done  ?  Do  the  courts  so  say  of  anything 
done  without  authority  ?  I  have'  supposed  that  whenever  in  legal 
proceedings  it  could  be  said  that  an  act  was  regularly  done,  it 
was  done  by  authority ;  and  that  one  of  the  most  gross  irregu- 
larities, was  the  doing  an  act  without  authority.  Courts  have 
sometimes  used  the  word  "  regularity"  for  the  purpose  of  show- 
ing that  an  act  had  been  or  ought  to  be  done  as  the  law  required; 
and  when  applied  to  a  statute  sale  of  land  it  means  something 
more  than  that  the  auctioneer  in  due  form  cried,  "  Who  bids 
higher?  going,  going,  going— gone." 

In  the  case  of  Runkendorf  v.  Taylor's  Lessee,  there  was  no 
question  but  that  the  collector,  on  the  day  of  sale,  made  it  in 
doe  form.    In  that  ease  Justice  McLean,  in  delivering  the  opin- 


BOX]  IN  THE  SUPREME  COURT.  435 


Leggett  «.  Rogers, 


ion  of  ike  court,  said :  "  No  presumption  can  be  raised  in  behalf 
of  a  collector  who  sells  real  estate  for  taxes,  to  cover  any  radical 
defect  in  his  proceedings ;  and  the  proof  of  the  regularity  in 
the  procedure  devolves  upon  the  person  who  claims  under  the 
collector's  sale."  It  is  difficult  to  understand  what  that  learned 
judge  meant  by  the  word  "  regularity,"  unless  he  supposed  that 
the  party  claiming  under  the  collector's  sale,  would  show  a  good 
title  if  he  proved  that  every  act  required  by  law,  leading  to  the 
sale,  had  been  regularly  done.  In  that  case  the  judge  before 
whom  the  cause  was  tried  ruled  that  the  party  claiming  under  a 
sale  for  taxes  was  bound  to  produce  the  original  assessment  roll ; 
but  the  supreme  court  of  the  United  States  decided  otherwise, 
and  held  that  the  book  made  by  the  register  from  the  assess* 
ment  lists  on  file  in  his  office  was  evidence,  and  the  only  evidence. 

The  remark  of  the  same  learned  judge  in  the  case  of  BecUy 
v.  Knowlesy  (4  Peter*,  152,)  that  "  the  power  to  impose  a  tax 
on  real  estate,  and  to  sell  it  when  there  is  a  failure  to  pay  the 
tax,  is  a  high  prerogative,  and  should  never  be  exercised  when 
the  right  is  doubtful]'*  was  applied  to  the  power  of  a  corporation, 
and  can  have  no  application  to  a  sovereign  state.  There  can  be 
no  doubt  as  to  the  power  of  the  state  "to  impose  a  tax  on  real 
estate  and  sell  it  when  there  is  a  failure  to  pay  the  tax.' 

A  judgment  may  be  given  for  the  plaintiff  in  this  case  with- 
out directly  overruling  the  judgment  given  in  the  case  of  Varick 
v.  TeMmaru  In  that  case  the  defendant  showed  a  perfect  title, 
unless  it  had  been  defeated  by  the  comptroller's  sale  and  con- 
veyance. In  this  case  the  defendant  showed  no  title.  For  aught 
that  appeared  to  the  contrary  he  was  a  mere  intruder,  after  the 
plaintiff's  title  had  become  perfect  under  the  83d  section. 

The  case  of  Knox  and  another  v.  David  Jenks,  (7  Mass.  R. 
488,)  shows  that  a  stranger  to  the  title  has  not  the  same  right 
to  insist  on  the  proof  of  all  the  preliminary  steps  to  a.  sale,  that 
a  person  having  title  at  the  time  of  the  sale,  has. 

In  the  case  of  Williams  v.  PayUm,  the  plaintiff  had  a  perfect 
title  unless  it  had  been  defeated  by  the  collector's  sale.  So  in 
the  case  of  Sharpe  and  others  v.  Spier,  the  plaintiffs  had  the 
title  unless  it  had  been  taken  from  them  by  a  corporation  sale. 
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In  the  case  of  Stryker  v.  Kelly,  the  plaintiffs  had  a  right  to 
recover  unlesB  defeated  by  a  corporation  sale. 

There  are  also  sections  of  the  revised  statutes  in  relation  to 
the  assessment  and  collection  of  taxes,  which  have  not  jet  been 
particularly  noticed,  and  which  are  applicable  to  this  case,  and 
were  not  to  the  case  of  Varick  v.  Tollman,  although  they  cer- 
tainly tend  to  establish  the  construction  insisted  on  for  the  words 
in  the  81st  section,  u  And  shall  be  conclusive  evidence  that  the 
Sale  was  regular,  according  to  the  provisions  of  this  chapter," 

In  the  case  of  Varick  v.  Tollman,  it  was  not  shown  that 
there  was  any  person  in  possession  of  the  land  when  the  convey* 
ance  was  given  by  the  comptroller ;  and  consequently  the  83d 
and  87th  sections  had  no  direct  application  to  that  case.  In  this 
ease  it  was  proved  that  the  premises  in  question  were  occupied 
when  the  conveyance  was  given  by  the  comptroller  to  the  plaintiff. 

What  is  enacted  by  section  83  ?  "  Whenever  any  land  sold  for 
taxes  by  the  comptroller,  and  conveyed  as  hereinbefore  provided, 
shall,  at  the  time  of  the  conveyance,  be  in  the  actual  occupancy 
of  any  person,  the  grantee  to  whom  the  same  shall  be  conveyed, 
or  person  claiming  under  him,  shall  serve  a  written  notice  on  the 
person  occupying  such  land,  stating  in  substance,  the  sale  and 
conveyance,  the  person  to  whom  made,  and  the  amount  of  con- 
sideration money  mentioned  in  the  conveyance,  with  the  addition 
of  thirty-seven  and  an  half  per  cent  on  such  amount,  and  the  fur- 
ther addition  of  the  sum  paid  for  the  comptroller's  deed ;  and 
Stating  also  that  unless  such  consideration  money  and  the  said 
thirty-seven  and  an  half  per  cent,  together  with  the  sum  paid 
for  the  comptroller's  deed,  shall  be  paid  into  the  treasury  for  the 
benefit  of  such  grantee,  within  six  months  after  the  service  of 
such'  notice,  that  the  conveyance  of  the  comptroller  will  become 
absolute,  and  the  occupant  and  all  others  interested  in  the  land, 
be  forever  barred  from  all  right  or  title  thereto." 

Did  the  legislature  intend  that  the  grantee  should  put  a  false- 
hood into  the  notice,  or  did  they  intend  that  the  consequences 
specified  in  the  notice  should  follow  the  non-payment  of  the  tax, 
interest,  and  costs,  to  wit,  that "  the  conveyance  of  the  comptroller 
should  become  absolute,  and  the  occupant  and  all  others  inter- 
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osted  in  the  land  be  forever  barred  from  att  right  er  title 
thereto"  ?  No  one  is  allowed  to  suppose  that  the  legislature 
intended  that  the  notice  should  contain  an  impotent  threat — 
which  would  not  be  executed — but  that  the  consequence  specified 
in  the  notice  would  follow* 

The  87th  section  is  as  follows :  "  In  every  case  of  actual  oc- 
cupancy, the  grantee,  or  the  person  claiming  under  him,  in  order 
to  complete  Ids  title  to  the  land  conveyed,  shall  file  with  the 
eomptroller  the  affidavit  of  some  person,  who  shall  be  certified  as 
Credible,  by  the  officer  before  whom  such  affidavit  shall  be  taken, 
that  such  notice  as  is  above  required,  was  duly  served,  specify* 
nig  the  mode  of  service.'1  What  is  meant  in  this  section,  by  the 
Words  "  in  order  to  complete  his  title  to  the  lands  conveyed"  ? 
Did  net  the  legislature  mean  that  if  the  grantee  did  the  tiling 
required  of  him  it  should  complete  his  tide  ?  And  if  a  man  has  a 
complete  title,  has  he  not  a  title  which  all  courts  must  recognise? 

The  88th  section  is  as  follows:  "If  the  comptroller  shall  be 
satisfied  by  such  affidavit,  that  the  notice  has  been  duly  served, 
and  if  the  moneys  required  to  be  paid  for  the  redemption  of  such 
land,  shall  not  have  been  paid  into  the  treasury,  he  shall  certify 
the  foot,  and  the  conveyance  before  made  by  him  shall  thereupon 
become  absolute ;  and  the  occupant  and  att  others  interested  m 
the  said lands  shall  be  forever  barred  of  all  right  and  title  there* 
to"  If  "  the  conveyance  before  made  by  him  [the  comptroller]  shall 
thereupon  become  absolute,  and  the  occupant  and  all  others  in* 
terested  in  the  said  lands  shall  be  forever  barred  of  all  right  and 
title  thereto,"  it  would  seem  to  follow,  that  the  ruling  of  the 
justice  at  the  circuit  was  what  the  law  required.  But  did  the 
legislature  intend  that  a  grantee  named  in  a  conveyance  from 
the  comptroller  should,  if  the  land  was  occupied,  and  he  should 
do  as  required  by  the  88d  and  87th  sections,  acquire  a  more  per- 
fect title,  than  he  would  have  if  the  land  conveyed  was  not  occu- 
pied ?  Section  82  is  as  follows :  "  It  shall  be  the  duty  of  the 
comptroller  to  bid  in  for  the  state,  at  any  sale  of  lands  for  taxes, 
every  lot  of  land  by  him  put  up,  for  which  no  person  shaH 
oflfer  to  bid ;  and  certificates  of  such  sale  shall  be  made  by  the 
comptroller,  which  shall  describe  the  lands  purchased,  and  spe* 
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cify  the  time  when  the  people  of  this  state  shall  be  entitled  to  a 
deed*  Such  purchases  shall  be  subject  to  the  same  right  of  re* 
demption  as  purchases  b y  individuals,  and  if  the  lauds  sold  shall 
not  be  redeemed,  the  comptroller  shall  execute  a  release  therefor, 
to  the  people  of  this  state,  which  shall  hare  the  same  effect,  and 
become  absolute  in  the  same  time,  and  on  the  performance  of  the 
like  conditions,  as  in  the  case  of  conveyance  to  individuals." 
Did  the  legislature  intend  that  the  people  of  the  state  should  ac- 
quire a  perfect  title  under  this  section?  or  did  they  intend  that 
the  land  and  all  the  arrears  of  taxes  due  thereon  for  moneys  paid 
by  the  state  to  county  treasurers  should  be  lost,  unless  the  no- 
tices put  up  by  assessors,  twenty,  thirty  or  forty  years  since, 
should  be  found  and  produced  in  court,  or  the  fact  that  they 
were  put  up  and  their  loss  accounted  far,  and  their  contents 
proved  ?  Such  gross  improvidence  ought  not  to  be  imputed  to 
the  legislature. 

In  construing  any  part  of  chapter  13  of  the  first  part  of  the 
revised  statutes,  the  whole  ought  to  be  taken  into  consideration, 
and  such  construction  given  to  each  part  as  will  make  the  various 
parts  harmonise  with  each  other,  and  lead  to  a  prompt  payment 
of  the  taxes.  What  is  the  meaning,  in  the  above  section,  of  the 
words  "which  shall  have  the  same  effect  and  become  absolute  in 
the  same  time,"  &c  ?  Do  they  not  import  that  the  releases  to  the 
state  and  conveyances  to  individuals  do  in  some  cases  become 
absolute  in  a  specified  time? 

"  If  the  meaning  of  a  statute  be  doubtful,  the  consequences 
are  to  be  considered  in  the  construction."  (4  Bac  Abr.  tit. 
Statute,  I.  pi  94.) 

It  is  well  known  that  there  are  large  tracts  of  uncultivated 
lands  between  the  St  Lawrence  and  Mohawk  rivers,  and  which 
will  probably  remain  uncultivated  for  many  years  to  come.  These 
lands,  except  such  of  them  as  belong  to  the  people  of  the  state, 
have  been  taxed  for  more  than  fifty  years,  and  much  of  them 
have  been  sold  for  taxes ;  and  some  of  them  have,  in  obedience 
to  section  82,  been  bid  in  by  the  comptroller.  If  any  one  will 
examine  the  account  of  sales  for  the  year  1845,  recently  pub- 
lished by  the  comptroller,  it  will  be  found  that  at  that  sale  more 
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Atn  96,000  acres,  in  the  county  of  Hamilton,  were  bid  in  by  the 
comptroller,  and  released  by  him  to  the  state  in  pursuance  of 
the  82d  section.  That  more  than  $4000  wert  doe  on  those  lands 
for  taxes,  interest,  and  costs.  A  great  proportion  of  that  sum 
has  been  paid  out  of  the  treasury  of  the  state  to  the  county  of 
Hamilton,  in  pursuance  of  the  31st  section.  The  lands  thus 
purchased  by  the  state  are  no  longer  taxable,  and  the  taxes  here- 
tofore assessed  are  cancelled  by  the  purchase :  and  what  is  to 
be  the  consequence  if  the  people  of  the  state  can  not  hereafter 
show  a  title  under  the  release  from  the  comptroller,  unless  they 
can  prove  that  the  assessors,  supervisors,  collectors,  and  the 
comptroller  have  each  performed  every  act  which  chapter  18  re- 
quired of  them  ?  The  former  owners  will  remain  quiet,  until  those 
lands  become  saleable,  and  then  take  possession  and  put  the  people 
of  the  state  at  defiance.  And  should  the  attorney  general  be  weak 
enough  to  bring  an  action  of  ejectment,  some  ten  or  twenty  years 
hereafter,  and  be  called  upon  to  prove  that  the  assessors  did 
complete  their  assessment  roll  by  the  first  day  of  September, 
and  did  put  up  the  notices  as  required  by  the  19th  and  20th  sec* 
tions,  and  that  the  assessment  roll  was  delivered  to  the  supervi- 
sor, and  that  he  delivered  it  to  the  board  of  supervisors,  and  that 
they  corrected  it,  and  added  the  tax,  and  delivered  the  same  to 
the  collector  with  a  warrant  for  collecting  the  taxes  as  directed 
by  article  3d  and  title  2d  of  the  said  chapter,  and  that  the  col- 
lector performed  all  his  duties  according  to  article  1st  of  title  3d 
of  said  chapter — the  people  would  be  nonsuited  in  ninety-nine 
cases  out  of  one  hundred. 

It  is  difficult  to  believe  that  the  legislature  intended  that  there^ 
should  be  so  much  difficulty  and  uncertainty,  as  to  the  title  of 
land  sold  by  the  comptroller  for  the  non-payment  of  taxes.    If 
they  did,  they  contrived  a  most  effectual  mode  of  exhausting  the 
treasury,  and  exempting  uncultivated  lands  from  effectual  taxation. 

There  are  parts  of  chapter  13  which  show  that  the  legislature 
did  not  intend  that  purchasers  at  the  comptroller's  sales  for  un- 
paid taxes  should  be  defrauded.  By  sections  89  and  90,  if  it  be 
discovered,  either  before  or  after  the  conveyance  is  given,  that 
the  sale,  for  any  cause,  is  invalid,  the  comptroller  is  authorised 
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to  refund  the  purchase  money  and  interest.  There  is  no  limit** 
tion  as  to  the  time  within  which  application  may  be  made  to  tha 
comptroller  to  repay  the  purchase  money  and  interest 

Would  it  be  enough  to  warrant  the  comptroller  in  repaying 
the  purchase  money  and  interest,  if  the  purchaser  shall  prove  by 
the  affidavit  of  his  agent  that  diligent  search  has  been  made  for 
the  original  assessment  roll  and  none  can  be  found,  and  that  no 
evidence  whatever  can  be  discovered  showing  that  the  assessors 
ever  put  up  the  notices  necessary  by  the  19th  and  20th  sections  ? 
If  that  evidence  would  be  enough,  the  state  will  want  some  other 
revenue  than  that  arising  from  the  canal,  to  meet  all  the  calls 
on  the  treasury.  And  certainly  if  the  legal  presumption  be,  thai 
the  town  and  county  officers  have  not  done  their  duty,  very  slight 
evidence  in  aid  of  that  presumption,  ought  to  be  enough  to  jus- 
tify the  comptroller  in  repaying  the  purchase  money  and  interest 
But  should  an  application  for  repayment  be  made  to  him,  he 
would  point  to  the  return  made  by  the  county  treasurer,  and  say, 
"  that  is  prima  facie  evidence  that  the  tax  was  assessed  and  is 
unpaid;  you  must  prove  that  that  return  is  false  or  founded 
in  mistake,  or  I  can  not  listen  to  your  application."  And  if  that 
answer  on  the  part  of  the  comptroller  would  be  correct,  the  plain- 
tiff in  this  cause  is  entitled  to  judgment 

*  New  trial  granted. 


Same  Term.    Before  the  same  Justices. 

Frost  &  Rider  vs.  Willard. 

Aa  affidavit,  made  by  a  plaintiff  to  a  justice  of  the  peace,  upon  applying  for 
an  attachment  against  a  defendant,  stating  that  the  application  is  made  on 
the  ground  that  the  defendant  "  has  assigned  or  secreted  his  property  wtil 
intent  to  defraud  his  creditors,"  although  according  to  the  words  of  the  stat- 
ute, Is  insufficient,  unless  the  facts  and  circumstances  stated  therein  are 
enough  to  Justify  a  belief  that  the  defendant  has  assigned  or  secreted  his 
property  with  intent  to  defraud  his  creditors. 
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The  role  that  a  man  may  lose  his  own  property  by  mixing  it  with  the  property 
of  another,  applies  only  to  cases  where  the  property  of  one  can  not  be  dis- 
tinguished from  that  of  the  other,  after  the  admixture. 

The  sections  of  the  statute  declaring  that  upon  every  sale,  assignment  by  way 
of  mortgage,  or  mortgage  of  goods  and  chattels,  there  shall  be  a  delivery  and 
a  continued  change  of  possession,  otherwise  such  sale,  &c.  shall  be  deemed 
fraudulent  as  against  creditors,  do  not  apply  to  any  cases  except  when  the 
goods  and  chattels  have  an  existence,  and  can  be  delivered. 

When  the  contract  relates  to  goods  thereafter  to  be  manufactured,  it  does  not 
come  within  the  meaning  of  the  statute.  In  such  case  there  must  be  fraud 
in  fact,  to  render  the  contract  void. 

Where  the  plaintiffs  had  possession  of  190  barrels,  40  of  which  were  their  prop- 
erty, and  under  a  contract  with  F.  the  manufacturer,  they  had  an  absolute 
right  to  sell  the  others,  retain  oat  of  the  proceeds  what  was  due  them  from  F., 
and  account  to  him  for  the  surplus,  and  the  defendant,  by  virtue  of  an 
attachment  against  the  goods  of  F.  took  the  barrels  out  of  the  plaintiffs' 
possession ;  Held  that  the  plaintiffs  were  entitled  to  recover  the  amount  of 
their  advances  to  F. 

Trover,  for  a  quantity  of  barrels,  tried  at  the  Essex  county 
circuit  in  January,  1848,  before  Justice  Paige.  On  the  trialj 
George  H.  Blinn  was  called  as  a  witness  on  the  part  of  the 
plaintiffs,  and  testified  that  he  lived  at  Port  Henry  and  knew 
the  plaintiffs,  who  lived  in  Bridport,  Vt.,  and  were  merchants ; 
the  defendant  lived  in  Port  Henry ;  that  he  knew  Bartholomew 
Foley,  who  lived  at  Port  Henry.  The  plaintiffs'  counsel  then 
introduced  in  evidence  the  blotter  of  their  store,  or  original  book 
of  entry,  on  which  was  a  charge  against  Foley  of  $2,85,  under 
date  of  Nov.  27, 1845,  for  goods  that  day  sold  him  ;  below  which 
was  written  a  contract  or  agreement  signed  by  Foley,  in  the 
words  and  figures  following : 

"  The  above  charge  is  made  to  Bartholomew  Foley  with  full 
understanding  and  agreement  that  Frost  &  Rider  are  to  have  . 
and  hold  and  sell  all  the  barrels  that  I  make  this  season  coming, 
of  1846,  and  all  staves,  poles  and  so  forth  are  by  said  considera- 
tion to  be  Frost  &  Rider's,  for  the  security  of  money,  goods  and 
so  forth,  which  I  may  call  on  them  to  advance  from  time  to  time, 
to  get  stuff  and  carry  on  said  business.  When  said  barrels  are 
sold  to  best  advantage,  Frost  &  Rider  first  to  have  their  pay, 
and  interest  of  the  net  proceeds  of  said  barrels,  and  I  have  the 
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balance  on  settlement  with  them  after  said  barrels  are  sold  by 
them.  (Signed)  Bartholomew  Foley." 

This  witness  proved  the  signature  of  Foley  to  the  above  con- 
tract ;  and  he  farther  testified  that  the  plaintiffs  paid  him  for 
Foley's  board ;  that  Foley  boarded  with  him  from  April  to  Dec. 
1846,  and  had  no  wife.  That  it  amounted  to  rising  of  $50.  Fo- 
ley was  engaged  in  making  barrels.  That  he  heard  Frost  give 
Foley  orders  to  buy  materials  and  draw  on  him,  and  he  would 
advance  all  that  was  necessary  to  carry  on  the  business.  This 
was  the  fore  part  of  August,  1846.  The  witness  did  not  know 
how  many  he  had  made  at  that  time.  There  were  160  or  180 
headed  in  four  hoops.  Frost,  at  the  time  of  this  conversation, 
informed  Foley  and  the  witness  that  he  then  took  possession  of 
that  stuff  and  the  barrels  then  on  hand — he  put  them  into  pos- 
session of  John  Byron.  Byron  was  a  cooper,  and  agreed  to 
store  what  barrels  were  then  made,  and  should  be  made  after- 
wards. The  barrels  were  then  in  his  (Byron's)  shop.  Foley 
gave  the  witness  a  bill  of  sale  of  the  barrels,  dated  7th  August, 
1846,  in  order  to  secure  a  bill  he  had  against  Foley  for  board. 
The  witness  took  possession  of  the  barrels.  The  plaintiffs' 
counsel  then  presented  in  evidence  said  bill  of  sale;  dated  August 
7, 1846.  Also  an  assignment  of  said  bill  of  sale  from  said  Blinn 
to  the  plaintiffs,  dated  August  11, 1846,  in<}orsed  on  the  back  of 
the  bill  of  sale.  The  plaintiffs  also  produced  and  proved  an 
agreement  in  writing  given  by  them  to  said  Blinn,  bearing  date 
on  the  same  day,  in  the  words  and  figures  following : 

"  We  agree  to  pay  Q.  H.  B.  one  dollar  and  sixty- three  cents 
for  each  week's  board  of  B.  F.  during  the  time  he  may  board, 
making  and  finishing  oar  barrels.  Dated  Moriah,  August  11, 
1846.  Frost  &  Rider." 

The  witness  heard  the  defendant  say,  he  took  the  barrels  in  Oc- 
tober or  November.  There  were  about  180 — some  finished  and 
some  unfinished ;  the  finished  barrels  were  worth  62 J  cents  and 
the  unfinished  25  cents.  The  plaintiffs'  counsel  then  called  John 
Byron  as  a  witness,  who  testified  that  in  August,  1846,  Frost 
agreed  with  him  to  store  the  barrels  and  the  timber  and  t*kt 
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care  of  them.  Witness  hired  the  shop  at  the  time.  Foley  was 
to  finish  the  barrels.  They  were  put  over  head,  in  the  upper 
part  of  the  same  shop.  There  was  100  and  odd  finished  when 
the  defendant  took  them — 50  or  60  unfinished.  Witness  was 
not  there  when  the  defendant  took  them  away.  That  he  took 
them  the  latter  part  of  November  or  December.  The  witness 
rented  the  whole  shop  from  Foot.  He  told  Foley  he  might  work 
there,  in  the  same  shop  and  room  with  him.  He  put  the  barrels 
up  above  in  loft,  from  time  to  time  as  he  made  them ;  they  were 
occasionally  carried  down  to  be  hooped,  and  then  carried  back 
again ;  that  Mr.  Meacham  took  190  barrels  down  to  the  wharf; 
Mr.  Rider  came  for  them,  and  they  drew  them  away.  Forty  of 
them  were  barrels  that  the  witness  made  and  sold  to  Frost  de- 
Rider.  The  plaintiffs  agreed  to  pay  the  witness  for  the  use  of 
shop  while  Foley  was  finishing  the  barrels.  The  'barrels  which 
Blinn  made  and  sold  to  the  plaintiffs  and  those  which  Foley 
made  were  all  put  up  in  the  shop  together,  and  all  carried  together 
to  the  dock  at  one  time.  Rider  was  then  present.  Blinn  deliv- 
ered these  barrels  of  his  to  Frost  &  Rider  on  a  store  debt  that 
he  owed  them.  The  plaintiffs  were  to  sell  them  and  allow  him 
the  avails  of  what  they  sold  for. 

The  plaintiffs'  counsel  then  called  Wm.  Meacham,  who  testi- 
fied that  Rider  employed  him  to  draw  some  barrels  to  the  wharf 
of  Mr.  Foot  of  Port  Henry ;  that  he  drew  190,  and  took  them 
from  the  shop  where  Byron  and  Foley  worked.  Rider  delivered 
them  to  him.  A  man  by  the  name  of  Howard  drew  them  away 
from  the  wharf.  Willard,  the  defendant,  forbade  Rider  taking 
them  away.  Saw  this  man  Howard  unload  the  barrels  at  Wil- 
lard &  Dowd's  store.  Willard  was  also  there.  The  plaintiffs' 
counsel  then  recalled  G.  H.  Blinn,  who  testified  that  he  thought 
he  saw  Willard  assist  in  loading  the  barrels.  The  barrels  were 
left  on  Foot's  wharf.  Willard  said  it  was  his  duty  to  take  care 
of  the  property  which  he  had  attached.  Willard  was  a  oonstable 
of  the  town  of  Moriah.  Howard  refused  to  load  the  barrels. 
The  defendant  then  took  off  his  coat  and  loaded  them.  The 
plaintiffs'  counsel  then  rested  his  case. 

On  the  part  of  the  defendant  was  offered  in  evidence  the  rec- 
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ords  of  proceedings  in  a  justice's  court  before  John  E.  McVine, 
esquire,  consisting  of  an  application  in  writing,  an  affidavit,  the 
requisite  bond,  attachment  against  Foley,  inventory,  return, 
judgment  and  execution  and  the  return  thereon ;  by  which  reo- 
ords  it  appeared  that  the  attachment  was  issued  on  the  25th  day 
of  November,  1846,  and  was  returnable  the  6th  day  of  Decern- 
bor,  1846,  before  the  said  John  E.  McVine,  esquire,  a  justice 
of  the  peace  in  said  county  of  Essex,  residing  in  Moriah.  It 
also  appeared  that  the  same  was  issued  under  the  act  to  abol- 
ish imprisonment  for  debt  and  to  punish  fraudulent  debtors ;  and 
that  there  was  no  appearance  on  the  part  of  the  defendant  Foley 
in  said  suit.  The  plaintiffs'  counsel  objected  to  the  introduction 
of  said  proceedings,  on  the  ground  that  the  affidavit  on  which 
the  attachment  was  issued  was  informal  and  insufficient,  and  did 
not  contain  the  requisite  facts  to  give  the  justice  jurisdiction 
and  authority  for  issuing  it ;  and  that  although,  as  a  general 
rule,  process  regular  on  its  face  is  sufficient  for  the  protection  of 
the  officer  even  if  issued  without  authority,  yet  that  inasmuch 
as  the  officer  attempted  to  overthrow  the  sale  of  Foley,  the  debtor, 
on  the  ground  of  fraud,  he  must  go  back  of  his  process  of  at- 
tachment, and  show  authority  for  issuing  it,  as  the  plaintiffs 
claimed  under  an  older  and  better  title,  unless  it  could  be  im- 
peached for  fraud.  The  judge  sustained  the  objection,  and  de- 
cided that  the  affidavit  was  insufficient  to  authorize  the  issuing  of 
said  attachment  and  to  give  the  justice  jurisdiction  of  said  cause, 
and  therefore  the  sale  of  Foley  could  not  be  impeached  for  fraud ; 
but  that  he  would  admit  the  attachment,  judgment,  proceedings 
and  execution  for  the  purpose  of  connecting  the  defendant  with 
Foley  the  debtor  showing  a  title  derived  from  him,  and  the 
same  was  admitted  by  his  honor  the  judge  for  that  purpose ;  to 
which  decision  the  defendant's  counsel  excepted.  The  defend- 
ant's counsel  then  moved  for  a  nonsuit,  on  these  grounds :  1.  That 
the  agreement  between  the  plaintiffs  and  Foley  was  executory, 
and  no  sale.  2.  If  construed  to  be  a  mortgage,  not  being  filed 
in  the  town  clerk's  office  and  no  change  of  possession  being 
proved,  the  plaintiffs  could  not  recover  for  his  personal  interest 
in  the  barrels,  by  way  of  lien.    3.  The  intermixing  the  other 
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barrels  with  those  of  Foley,  by  the  plaintiffs,  was  a  forfeiture 
of  their  right  to  recover  for  them.  The  court  refused  to  nonsuit, 
and  the  defendant  excepted.  The  plaintiffs'  counsel  then  intro- 
duced divers  witnesses  to  prove  the  amount  of  the  plaintiffs'  ad- 
vances and  lien  upon  the  barrels  under  said  contract,  in  relation 
to  the  value  of  the  same,  and  the  same  was  stipulated  and  agreed 
upon  by  the  counsel  of  the  respective  parties  at  $83 ;  and  the 
counsel  for  the  defendant  agreed  that  if  a  verdict  was  taken  in 
favor  of  the  plaintiffs,  the  same  might  be  for  that  amount.  The 
counsel  for  the  defendant  then  asked  the  court  to  charge  the 
jury,  that  if  they  believed  there  was  no  change  of  the  possession 
of  the  barrels  they  should  find  for  the  defendant.  The  court  re- 
fused so  to  charge,  and  the  defendant  excepted.  The  court  then 
charged  the  jury,  that  the  contract  between  the  plaintiffs  and 
Foley,  and  their  advances  under  it,  and  the  taking  possession  of 
the  barrels,  although  they  were  not  taken  from  the  personal  oc- 
cupation of  Foley,  created  such  a  claim  or  lien  upon,  or  mort- 
gage interest  in  the  barrels,  as  entitled  the  plaintiffs  to  recover 
to  the  amount  thereof;  and  that  there  was  no  such  intermixing 
of  the  barrels  shown  as  worked  a  forfeiture  of  the  plaintiffs'  right 
to  recover  to  that  extent ;  and  the  defendant  not  having  shown 
any  right  to  intermeddle  with  the  barrels,  the  plaintiffs  were  en- 
titled to  the  extent  of  their  lien  upon  or  mortgage  interest  in  the 
barrels;  to  which  charge  the  defendant's  counsel  excepted. 
Whereupon  the  jury  found  a  verdict  for  the  plaintiffs  for  $88. 
The  defendant,  upon  a  case,  moved  for  a  new  trial. 

M.  T.  Clough,  for  the  plaintiffs. 

Jonathan  Tarbell,  for  the  defendant. 

By  the  Court,  Oadt,  J.  The  first  inquiry  is,  was  the  affida- 
vit sufficient  to  warrant  the  attachment  ?  It  is  stated  in  the 
affidavit  "that  the  application  for  an  attachment  against  the 
property  of  the  said  Bartholomew  Foley  which  accompanies  this 
affidavit,  is  made  on  the  ground,  that  the  said  Bartholomew  Fo- 
ley has  assigned  or  secreted  his  property  with  intent  to  defraud 
hi*  creditors."    This  is  according  to  the  words  of  the  statute, 
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but  it  is  not  to  be  supposed  that  the  deponent  intended  to  swear 
to  a  fact  within  his  knowledge,  that  Bartholomew  Foley  had 
assigned  or  secreted  his  property,  with  intent  to  defraud  his 
creditors.  Bartholomew  Foley's  intent  could  not  be  known 
to  the  deponent ;  and  an  affidavit  in  the  words  of  the  statute  has 
repeatedly  been  held  insufficient.  (Ex  parte  Robinson,  21 
Wend.  672.)  In  that  case  proceedings  were  had  against  an  ab- 
sconding debtor.  And  by  the  statute,  (1  JR.  &.  765,  §  1,)  author- 
izing such  proceedings,  an  application  must  be  made  in  writing, 
verified  by  the  affidavit  of  the  creditor,  stating  amongst  other 
things,  "  the  grounds  upon  which  the  application  is  founded." 
"  The  facts  and  circumstances  to  establish  the  grounds  on  which 
such  application  is  made  shall  also  be  verified  by  the  affidavit  of 
two  disinterested  witnesses."  The  witnesses,  in  that  case,  stated 
that  the  debtor  "  had  left  the  state  with  intent  to  defraud  his 
creditors."  That  was  the  fact  to  be  proved ;  yet  the  court  held 
the  affidavit  insufficient,  because  the  facts  and  circumstances 
stated  in  the  affidavit  did  not  prove  the  grounds  upon  which  the 
application  was  made. 

In  the  case  before  the  court,  it  is  alledged  in  the  affidavit  that 
the  application  for  the  attachment  was  made  "  on  the  ground 
that  the  said  Bartholomew  Foley  had  assigned  or  secreted  his 
property  with  intent  to  defraud  his  creditors ;"  and  the  affidavit 
was  insufficient  unless  the  facts  and  circumstances  stated  therein 
were  sufficient  to  justify  a  belief  that  the  debtor  had  assigned  or 
secreted  his  property  with  intent  to  defraud  his  creditors.  I  have 
read  the  affidavit  attentively,  and  can  not  discover  that  the  depo- 
nent has  stated  a  single  fact  or  circumstance  tending  to  prove  that 
the  debtor  had  either  assigned  or  secreted  his  property  with  in- 
tent to  defraud  his  creditors.  The  affidavit  furnishes  no  evidence 
that  Foley  had  assigned  or  secreted  his  property  at  all.  The 
affidavit  shows  that  the  object  in  obtaining  the  attachment  was 
to  prevent  the  barrels  which  Foley  had  made  and  was  making 
from  being  transported  to  Vermont. 

Although  the  affidavit  was  insufficient,  the  attachment  would 
have  protected  the  defendant  against  any  action  which  might 
have  been  brought  by  Foley.     But  the  attachment  only  puthor- 
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ixed  the  defendant  to  take  the  goods  of  Foley.  The  barrels  in 
question  were  the  property  of  the  plaintiffs,  as  between  them  and 
Foley ;  and  the  defendant,  in  order  to  make  out  a  defense,  mast 
show  that  the  barrels  were  the  property  of  Foley,  as  between 
them  and  Foley,  and  the  defendant,  in  order  to  make  oat  a  de- 
fense, mast  show  that  the  barrels  were  the  property  of  Foley,  as 
between  him  and  the  plaintiffs.  The  judge  rightfully  decided 
that  the  affidavit  was  insufficient. 

The  next  question  is,  ought  the  defendant's  motion  for  a  non- 
suit to  have  been  granted  ?  Thj&  plaintiffs  proved  that  they  had 
possession  of  the  barrels,  before  the  attachment  was  issued,  and 
as  to  forty  of  the  barrels  their  title  could  not  be  questioned,  un- 
less they  had  lost  their  title  because  they  put  the  forty  barrels 
which  they  purchased  of  Mr.  Byron  with  those  made  by  Foley. 
There  is  no  evidence  in  the  case  to  show  that  the  barrels  made 
by  Byron  and  those  made  by  Foley  could  not  easily  be  distin- 
guished. The  rule  that  a  man  may  lose  his  own  property  by 
mixing  it  with  the  property  of  another,  applies  only  to  cases 
where  the  property  of  one  can  not  be  distinguished  from  that  of 
the  other,  after  the  admixture.  (3  Black.  Com.  405,  ch.  26,  §  7.) 
One  case  there  put  by  way  of  showing  the  rule,  is  where  one 
casts  his  gold  into  another's  melting  pot  or  crucible ;  in  such 
case,  for  the  purpose  of  guarding  against  fraud,  the  law  gives 
the  whole  to  the  owner  of  the  pot. 

"  The  counsel  for  the  defendant  asked  the  court  to  charge  the 
jury  that  if  they  believed  there  was  no  change  of  possession  of 
the  barrels  they  should  find  for  the  defendant.  The  court  re- 
fused so  to  charge,  and  the  defendant's  counsel  excepted." 

Unless  the  court  was  bound  to  charge  precisely  as  requested, 
there  was  no  error  in  refusing  so  to  charge.  In  this  case  there 
were  forty  barrels  of  which  Foley  never  had  possession.  And 
had  the  court  charged  as  requested  it  would  have  been  erroneous, 
and  the  court's  refusal  to  charge  as  requested  was  correct. 

The  remaining  question  is,  was  the  charge  of  the  court  such 
that  a  new  trial  on  that  account  ought  to  be  granted  ?  The  sub- 
Stance  of  the  charge  was  that  the  plaintiffs  were  entitled  to  re- 
cover the  amount  of  all  their  advances  to  Foley ;  which  the. 
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parties  agreed  amounted  to  $83.  The  whole  merits  of  the  case 
were  covered  by  this  charge,  and  if  upon  the  whole  case  the 
plaintiffs  were  not  entitled  to  recover,  the  charge  was  erroneous, 
and  a  new  trial  ought  to  be  granted. 

One  objection  made  to  the  plaintiffs'  right  to  recover  was,  that 
the  written  contracts  or  mortgages  under  which  they  claimed  , 
had  not  been  recorded  in  the  town  clerk's  office.  By  2  R.  S.2d 
ed.  70,  §  5,  it  is  declared,  "  every  sale  made  by  a  vendor  of  goods 
and  chattels  in  his  possession,  or  under  his  control,  and  every 
assignment  of  goods  and  chattels  by  way  of  mortgage  or  secu- 
rity, or  upon  any  condition  whatever,  unless  the  same  be  accom- 
panied by  an  immediate  delivery  and  be  followed  by  an  actual 
and  continued  change  of  possession  of  the  things  Bold,  mortgaged 
or  assigned,  shall  be  presumed  to  be  fraudulent  and  void  as 
against"  &c.  And  by  the  9th  section  it  is  declared  that  "  every 
mortgage,  or  conveyance  intended  to  operate  as  a  mortgage,  of 
goods  and  chattels,  hereafter  made,  which  shall  not  be  accompa- 
nied by  an  immediate  delivery  and  be  followed  by  an  actual  and 
continued  change  of  possession  of  the  things  mortgaged,  shall  be 
absolutely  void,  unless  the  mortgage  or  a  true  copy  thereof  shall 
be  filed,"  &c  It  will  be  perceived  that  neither  of  these  sections 
can  be  applied  to  any  cases  except  when  the  goods  and  chattels 
respecting  which  the  contract  is  made  have  an  existence  and  can 
be  delivered.  When  the  contract  relates  to  goods  thereafter  to 
be  manufactured,  it  can  not  come  within  the  meaning  of  the  stat- 
ute. In  such  case  there  must  be  fraud  in  fact,  to  render  the 
contract  void. 

In  this  case  the  contract  between  the  plaintiffs  and  Bartholo- 
mew Foley  was  made  in  the  fall  of  1845,  and  so  far  as  this  case 
is  concerned,  related  to  barrels  to  be  made  in  1846 ;  and  the 
contract  on  the  part  of  Foley  was  that  the  barrels  which  he 
should  make  during  the  season  of  1846  should  be  the  property 
of  the  plaintiffs,  as  security  for  money  and  goods  which  he  might 
call  on  them  to  advance  from  time  to  time  to  get  stuff  and  carry 
on  said  business.  They  were  to  sell  the  barrels,  retain  the  sums 
due  to  them,  and  pay  the  surplus  to  Foley.  The  public  good 
requires  that  contracts  of  this  kind  should  be  upheld.    When  * 
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umnufaetarer  ia  unable  to  prosecute  his  business  without  aid 
from  others,  the  industry  of  the  country  may  be  materially  pro- 
moted by  allowing  hiril  to  pledge  his  future  earnings  to  those 
who  will  make  advances  to  him.  The  sections  of  the  statute 
aboye  referred  to  can  have  no  application  to  contracts  of  that 
description. 

The  barrels  respecting  which  the  contract  in  this  case  was 
made  had  no  existence  when  the  contract  was  made.  They  could 
not  therefore  have  been  delivered.  They  were  not  to  be  mann* 
factored  until  the  next  season.  And  as  early  as  the  11th  of  Au- 
gust/1846,  the  plaintiffs  had  the  actual  possession  of  the  bar- 
rels ;  and  this  was  more  than  three  months  before  the  attach- 
ment was  issued. 

The  case  is  briefly  this :  the  plaintiffs  had  possession  of  190 
barrels,  40  of  which  were  their  property — and  they  had  an  abso- 
lute right  to  sell  the  others,  retain  out  of  the  proceeds  what  was 
due  from  Foley,  and  account  to  him  for  the  surplus  :  and  the  de- 
fendant, by  virtue  of  an  attachment  against  the  goods  of  Foley, 
took  the  barrels  out  of  the  plaintiffs'  possession,  and  the  court 
rightfully  held  that  the  plaintiffs  were  entitled  to  recover  the 
amount  of  their  advances. 

The  motion  for  a  new  trial  must  therefore  be  denied. 


Same  Term.     Willard,  Hand,  and  Cody,  Justices. 
Polly  vs.  The  Saratoga  and  Washington  Railroad 

CoMPANY.(a) 

A  law  which  authorizes  an  entry  upon  a  person's  land,  for  the  purpose  of 
making  the  preliminary  or  final  surreys  for  a  railroad,  before  compensation 
is  made,  is  not  unconstitutional,  if  the  act  makes  suitable  provision  for 
compensation  in  case  the  land  shall  subsequently  be  taken  for  such 
railroad. 

(«)Paiosj,  J.,  being  a  stockholder  in  the  railroad  eompany,  did  not  sit,  in 
this  cause. 

Vol.  IX.  67 
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In  an  action  of  trespass,  against  a  imtiroad  company,  for  breaking  and  enter* 
ing  the  plaintiff's  close,  where  the  defendants  justify  under  and  by  virtue 
of  their  charter,  on^the  ground  that  the  land  in  question  was  necessary  for 
the  construction  of  their  railroad,  and  that  the  defendants,  by  (heir  agents, 
surveyors  and  engineers,  entered  for  the  purpose  of  making  surveys,  Ac.  an 
averment  in  the  plea,  that  there  waa  a  disagreement  between  the  plaintiff 
and  the  defendants  as  to  the  price  of  the  land,  and  that  while  such  disa- 
greement existed,  J.  McL.,  first  judge,  "  on  the  petition  of  ihe  defendants, 

*  in  writing,  duly  issued  and  delivered  his  warrant,"  Ac.  is  a  sufficient 
averment  of  the  presenting  of  a  petition. 

Where  the  charter  of  a  railroad  company  directed  that  in  case  of  a  disagree* 
nent  between  the  company  and  the  owner  of  any  land  taken  for  the  con- 
struction of  the  road,  as  to  the  value  of  the  land,  upon  the  presenting  of  a 
petition  to  a  judge,  the  latter  should  direct  the  sheriff  to  give  public  notice 
in  at  least  one  newspaper  printed  in  the  county,  that  on  a  specified  day  he 
would,  together  with  the  county  clerk,  at  the  clerk's  office,  proceed  to  draw 
a  jury,  to  appraise  the  damages  of  the  owner  of  the  land ;  Zfeta,  that  this 
was  all  the  notice  of  the  drawing  of  the  jury  which  the  owner  was  entitled 
to ;  and  that  written  notice  was  not  necessary  to  be  served  on  him. 

It  is  not  necessary,  in  a  plea,  to  set  out  the  names  and  places  of  abode  of  tho 
twelve  jurors  drawn  for  the  purpose  of  appraising  the  value  of  land,  taken 
for  a  railroad.  It  is  sufficient  to  mention  the  names  of  those  who  were 
actually  sworn. 

Where  the  proceedings  for  the  appraisal  of  the  value  of  land  thus  taken,  were 
commenced  before  the  first  judge  of  a  court  of  common  picas,  whose  office 
was  then  abrogated  by  a  change  of  the  organic  law,  and  a  county  judge  was 
elected  in  his  place,  under  the  new  constitution ;  Held,  that  such  proceed- 
ings might  be  continued,  and  completed,  before  such  county  judge. 

Where  the  charter  of  a  railroad  company  provided  that  in  case  of  a  disagree- 
ment between  the  company  and  the  owner  of  any  land  taken  for  the  con- 
struction of  the  road,  as  to  the  value  of  the  land,  twelve  persons  should  be 
summoned,  six  of  whom  should  be  drawn  to  form  a  jury  for  the  appraisal 
of  the  value  of  such  land ;  Held,  that  it  was  sufficient  if  the  sheriff  sum- 
moned all  of  the  twelve  who  were  in  life,  and  within  his  jurisdiction,  and 
six  could  be  taken  by  lot  from  that  number,  free  from  exceptions.  And 
that  a  return,  by  the  sheriff,  as  to  one  of  the  number,  that  he  was  a  non- 
resident of  the  county,  was  a  sufficient  excuse  for  not  summoning  him. 

The  judge  before  whom  proceedings  of  this  nature  are  prosecuted,  has  tho 
power  to  continue  the  same  by  adjournment  from  day  to  day,  although  such 
power  is  not  expressly  given,  by  the  charter  of  the  company. 

In  trespass  quan  dmtsum  frtgUt  against  a  railroad  company,  a  plea  justifying 
the  entry,  on  the  ground  that  the  land  was  necessary  for  the  construction 
of  the  road,  and  setting  out  the  proceedings  for  the  appraisement  of  tho 
plaintiff's  damages,  can  not  be  demurred  to  for  **fpk*s^,  because  Hmen- 
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tiona  the  claims  of  other  land  owaen,  fer  damagaa,  wHh  wWcfa  Aa  pWntlff 
baa  no  concern. 

In  such  a  case  the  maxim  utile  per  inutile  nen  vituUur  applies. 

Where  proceedings  for  the  appraisal  of  damages,  commenced  before  the  first 
judge  of  a  court  of  common  pleas,  were  directed  by  him  to  be  transferred 
to  the  county  jadge,  00  one  day's  notice  being  given  to  the  owner  of  the 
land,  and  the  landowner  subsequently  appeared  before  the  county  Jndge 
without  raising  the  objection  that  he  had  not  had  notice  of  the  transfer; 
Held,  that  such  notice  being  for  his  benefit,  such  appearance  by  him  was  a 
waiver  of  it,  or  an  admission  that  notice  had  been  regularly  served. 

This  was  an  action  of  trespass,  brought  by  the  plaintiff 
against  the  defendants  for  breaking  and  entering  two  oertain 
closes,  belonging  to  him,  in  Whitehall,  and  which  were  described 
by  metes  and  bounds,  and  treading  down  the  grass,  digging  great 
quantities  of  earth  and  stone,  and  building  embankments,  &c 
The  declaration  contained  seven  counts,  in  which  the  injury  was 
variously  stated.  No  question  was  raised  as  to  the  sufficiency 
of  tfce  declaration  as  a  pleading.  The  action  was  commenced 
prior  to  the  code  of  1848,  and  the  pleadings  were  according  to 
the  former  practice. 

The  defendants,  among  other  pleas,  pleaded  specially  to  the 
whole  declaration,  as  to  the  breaking  and  entering  the  said 
closes  therein  mentioned,  and  as  to  all  the  supposed  trespasses 
therein  alledged  to  have  been  committed  by  the  said  defendants, 
actio  turn,  <fcc.  setting  out  their  aet  of  incorporation  of  May  2, 
1834,  and  the  ninth  section  at  full  length,  alledging  that  they 
commenced  the  construction  of  their  road  within  the  time  limited 
by  the  second  section,  to  wit,  on  the  first  of  January,  1885 ; 
that  by  the  act  of  April  13th,  1840,  the  time  in  which  to  com- 
plete the  road  was  extended  to  the  first  of  July,  1845 ;  and  by 
the  act  of  May  4, 1844,  it  was  further  extended,  to  six  years 
from  the  passing  of  the  act  last  mentioned. 

The  plea  then  alledged  that  the  two  closes,  &e.  in  which,  6c. 
were  at  the  said  several  times  when,  <fcc  and  still  were  necessary 
for  the  construction  and  maintenance  of  the  said  railroad,  &c 
for  die  accommodation  requisite  and  appertaining  thereto,  and 
that  the  defendants  at  the  said  several  times  when.  dte.  Ay  tkeir 
agents,  surveyors  and  engineers,  entered  m  and  upon  said 
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*ifafw  the  purpose  of  causing' farther  examination  and 
surveys  to  be  made  for  the  most  advantageous  line,  course  or 
toay  whereon  to  construct  their  said  road,  and  for  the  purpose 
of  taking  possession  of  and  using  so  much  of  the  same  as  might 
be  necessary  for  the  construction  and  maintenance  of  the  said 
road  and  the  accommodation  requisite  and  appertaining  thereto, 
and  did  then  and  there,  &c.  cause  such  further  examination  and 
surveys  to  be  made,  and  on  so  much  of  the  said  closes  as  was 
necessary  for  the  purpose  aforesaid.  And  also,  on  the  first  of 
January,  1847,  by  J.  B.  S.,  then  and  there  being  the  defendants' 
engineer,  caused  a  final  survey  to  be  made  of  the  most  advan- 
tageous route  of  their  said  road,  including  so  much  of  said  closes 
as  was  necessary,  &o.  and  setting  out  the  closes  taken  by  the 
defendants,  by  metes  and  bounds. 

The  plea  then  alledged  that  on  the  first  of  April,  1847,  they 
were  unable  to  agree  with  the  plaintiff  as  to  the  price  of  said 
lands,  and  also  unable  to  agree  with  divers  otter  persons  whose 
lands  were  also  taken,  giving  their  names ;  all  which  knds  were 
necessary  for  the  construction  and  maintenance  of  said  road,  and 
while  such  disagreement  existed,  and  before  making  any  portion 
of  s*id  railroad  in  and  upon  any  of  the  said  lands  concerning 
which  such  disagreement  existed,  and  on  or  about  the  twentieth 
of  April,  1847,  at  Salem,  in  the  county  of  Washington,  John 
McLean,  Esq.  then  and  there  being  first  judge  of  the  court  of 
common  pleas,  in  and  for  the  county  of  Washington,  on  the  peti- 
tion of  the  said  defendants  in  writing,  duly  issued  and  delivered 
his  warrant  to  the  sheriff  of  said  county,  directing  hhn  to  give 
public  notice  in  at  least  one  newspaper  printed  in  said  county 
of  Washington,  that  at  some  future  day,  not  less  than  thirty 
days  from  the  first  publication  of  such  notice,  the  clerk  of  the 
said  county  and  the  said  judge  would  proceed  to  draw  in  the 
same  manner  as  jurors  were  then  drawn  in  courts  of  record,  at 
the  said  clerk's  office  in  said  county,  the  names  of  twelve  persons 
to  serve  as  a  jury  in  assessing  said  lands  so  as  aforesaid,  situate, 
dec.  dtc  with  the  owners  of  which  a  disagreement  as  to  price  so 
existed,  as  aforesaid,  and  the  damages  the  said  owners  thereof 
should  individually  sustain  by  reason  of  the  appropriation  of 
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•aid  land  to  die  we  of  the  said  defendants;  and  the  eaid  judge 
did  thereupon  appoint  the  24th  day  of  May,  then  next,  at  tea 
o'clock,  A.  M.  at  the  clerk's  office,  as  the  time  and  place  of  draw* 
ing  snob  jury ;  in  pursuance  of  which  D.  T.  P.  Esq.  sheriff,  &o. 
caused  such  notice  to  be  published  for  more  than  thirty  days  in 
the  newspaper  printed  in  said  county  called  the  W.  0.  P.  and 
therein  appointed  the  said  24th  of  May,  then  next,  at  ten  o'clock 
A.  M.  at  the  clerk's  office,  as  the  time  and  place  of  drawing  such 
jury ;  at  which  time  and  place  the  said  judge,  sheriff,  and  Henry 
.Shepherd,  county  clerk,  attended,  and  in  the  presence  of  each 
other  the  said  clerk  then  and  there  publicly  drew  m  the  same 
maimer  as  the  names  of  persons  were  (then)  required  to  be  drawn 
for  jurors  in  courts  of  record,  the  names  of  twelve  persons  to 
serve  as  such  jurors  as  aforesaid,  to  whom  no  objections  were 
then  and  there  made,  and  who  were  not  residents  of  any  town 
through  which  the  said  railroad  then  passed,  and  who  were  not 
of  kin  to  any  person  claiming  damages  or  interested  in  said  road, 
nor  of  kin  to  any  persons  who  were  so  interested  or  who  claimed 
such  damages.  The  plea  then  described  the  manner  particularly 
in  which  the  clerk  drew  the  twelve  names,  "none  of  which  per- 
sons were  dead  or  insane,  or  permanently  removed  from  said 
comity,  to  the  knowledge  or  belief  of  any  person  so  attending 
such  drawing  as  aforesaid."  The  minute  of  the  drawing  was 
signed,  &©.  and  delivered  to  the  sheriff.  The  plea  then  stated 
that  on  the  first  Monday  of  July,  1847,  the  office  of  Judge  Mo- 
Lean,  as  first  judge  of  the  common  pleas,  expired,  and  Martin 
Lee,  Esq.  was  elected  county  judge  of  said  county,  and  took  the 
ofcth  of  office,  whereupon  Judge  McLean,  in  pursuance  of  law, 
made  an  order  in  writing,  under  his  hand,  bearing  date  July  5th, 
1847,  transferring  the  proceedings,  &c.  to  Martin  Lee,  on  giving 
to  said  owners  interested  in  such  appraisement  one  day's  notice 
of  that  order.    The  order  was  set  out  in  lute  verba. 

That  such  proceedings  were  thereupon  had  by  virtue  of  said 
order,  that  the  said  proceedings  became  transferred  to  and  rested 
in  the  said  Martin  Lee,  county  judge,  and  he  was  thereafter  au- 
thorized to  conduct  the  said  proceedings.  That  the  said  Martin 
Lee  afterwards,  on  the  16th  of  July,  1847,  appointed  and 
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directed  by  his  warrant,  the  said  sheriff  to  summon  the  said 
twelve  persons  whose  names  had  been  so  drawn,  &&  and  con- 
tained in  said  list  so  delivered  to  him,  <fcc.  to  appear  at  Wash- 
bum's  Hotel,  in  Fort  Edward,  on  the  tenth  of  August,  then  next, 
at  11  o'clock  A.  M.  before  the  said  Martin  Lee,  as  such  judge, 
as  aforesaid.  At  which  time  and  place,  before  said  judge,  the 
said  sheriff  appeared  and  returned  the  said  warrant,  and  eleven 
of  the  said  jurors  whose  names  had  been  so  drawn  as  aforesaid 
and  who  had  been  duly  summoned,  Ac.  appeared ;  and  the  said 
sheriff  returned  that  one  of  the  said  jurors,  so  drawn,  was  then 
and  ever  since  had  been  a  non-resident,  and  could  not  be  sum- 
moned. Whereupon  the  said  judge  on  the  said  tenth  of  August, 
1847,  in  the  presence  of  the  defendant  and  W.  F.  B.,  E.  R,  and 
M.  M.,  to  whom  fourteen  days'  notice  of  such  hearing  had  been 
given,  publicly  drew  by  lot  from  the  names  of  such  jurors  six, 
who  were  duly  qualified  and  free  from  all  exception,  and  who 
were  then  and  there  duly  empannelled,  and  sworn  well  and  truly 
to  appraise  the  lands  of  certain  owners  of  lands  situate  along 
and  adjoining  the  line  of  said  railroad  of  said  company,  as  then 
located  in  the  county  of  Washington,  with  whom  a  disagreement 
as  to  the  price  of  such  lands  existed,  and  the  damages  the  said 
owners  should  sustain  by  reason  of  the  appropriation  of  said 
lands  to  the  use  of  the  said  company,  and  a  true  verdict  give 
therein  according  to  evidence.  That  afterwards  such  proceed- 
ings were  had,  that  the  proceedings  were  duly  continued  by  ad- 
journment by  Judge  Lee  to  the  22d  of  September  thereafter,  si 
Bordwell's  hotel  near  Comstock's  landing  in  Fort  Ann,  of  which 
time  and  place  of  hearing  and  of  said  order  of  the  said  John 
McLean,  so  transferring  said  proceedings,  notice  of  more  than 
fourteen  days  was  duly  given  to  the  plaintiff  by  the  defendants. 
And  in  pursuance  of  such  notice,  at  the  day  and  place  aforesaid 
the  plaintiff  and  defendants  appeared,  before  the  said  judge^and 
the  six  jurors  who  had  been  so  empannelled  and  sworn  as  afore- 
said, to  wit,  (giving  their  names,)  also  appeared  and  were  then 
s#d  there  sworn  well  and  truly  to  appraise  the  lands  of  the  said 
Jonathan  Polly  situate  along  and  adjoining  the  line  of  the  rait 
road  of  said  company  as  then  located  in  the  town  of  Whitehall, 
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in  the  county  of  Washington,  Mid  the  damages  the  said  Jonathan 
Polly  should  sustain  by  reason  of  the  appropriation  of  said  lands 
to  the  use  of  the  said  company,  and  a  true  verdict  give  according 
to  evidence.  And  the  same  jurors  having  heard  the  proofs  and 
allegations  of  the  parties  which  were  delivered  in  open  court,  in 
the  presence  of  the  parties,  then  and  there,  to  wit  on  the  2Sd  of 
September,  1847,  to  which  day  the  proceedings  were  duly  con- 
tinued, brought  in  and  delivered  to  the  said  court  their  verdict 
in  writing,  by  which  they  appraised  the  land  then  and  there  sub- 
mitted to  them  for  appraisement  at  five  hundred  dollars,  which 
was  duly  certified  by  the  said  judge,  and  about  the  1st  October,. 
1847,  filed  in  the  clerk's  office  of  the  county  of  Washington. 
That  within  thirty  days  thereafter  the  defendants  exhibited  due 
proof  to  the  said  judge  that  they  had  deposited  the  said  sum  of 
$600  to  the  credit  of  the  said  plaintiff  in  the  Whitehall  Bank, 
being  then  and  there  an  incorporated  moneyed  institution,  and 
being  the  place  directed  by  the  said  judge  as  the  place  of  such 
deposit,  and  that  the  defendants  had  paid  all  the  expense* 
of  said  appraisement ;  and  thereupon  the  said  judge,  on  the  16th 
of  October,  1847,  made  an  order  or  decree  in  writing,  particularly 
describing  the  lands  of  the  said  plaintiff  so  appraised  as  afore- 
said, and  reciting  the  said  appraisement  of  damages,  and  the 
manner  of  making  it,  and  all  the  facts  necessary  to  a  compliance 
with  the  said  9th  section  of  the  defendants'  charter,  which  decree 
was  in  the  following  words,  (setting  it  out  in  hate  verba,)  whioh 
decree  was  on  the  16th  of  October,  1847,  duly  recorded  in  the 
clerk's  office  of  Washington  county,  and  the  same  remains  unre- 
versed and  in  full  force. 

The  defendants,  by  their  plea  averred,  that  the  several  closes 
mentioned  in  the  declaration  were  the  same  mentioned  in  the 
survey  of  the  defendants'  engineer  and  in  the  said  verdict  and 
appraisal,  and  they  alledged  that  the  title  had  become  vested  in 
them,  <fcc.    Wherefore,  &c. 

The  plaintiff  demurred  to  the  plea,  and  assigned  26  causes  of 
demurrer,  under  most  of  which  distinct  causes  of  demurrer  were 
painted  out,  exceeding  a  hundred  in  number.    The  defendants  • 
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joined  in  demurrer.    The  causes  of  demurer  are  sotted  in  the 
opinion  of  the  court 

/.  Gtfoon,  for  the  plaintiff.  I.  The  justification  set  op  inthe 
plea  is  insufficient  in  farm.  (8  John.  Cos.  107.  1  Hill,  824. 
Ban.  Abr.  tit.  Statute,  i  10.  8  John.  48a  4  Id.  806.  8A 
48.  1  Omen,  816.  8  Paige,  888.  10  /oAn.  161  2  fioff* 
iV.  Y.  ifcp.  192, 198,  281.  6  Paige,  26, 27.  1  CUT.  Pi  240, 
241,520.  17  Wend.  198.  16  Id.  87.  l.Hitt,597.  42fcnaa, 
86.  1  Id.  568.  19  John.  7.  20  /<*.  848.  1  Wend.  90.  2 
A.  S.  412,  t  20.  4  Hill,  86.  1  Comrf.  452.  24  Wend.  288. 
6  Hill,  510.  5/d.S27.  1  Sawn*.  ( WW)  298,  n.  1.  <7miW* 
Pi  111,  88,  2d  ed.  14  £atf,  291.  1  Denio,  592,  882.  8 
Wend.  82a  7  .AAn.  96.  8  Barb.  S.  C.  Rep.  575.  15  John. 
141.  Cowen  &r  HUFs  Notes,  998.  5  Wend.  156.  4  £fee£. 
Com.  28a  1  Com*.  605.  24  Wend.  298.)  H.  The  justifica- 
tion stated  in  the  plea  is  defective  in  substance.  (18  Wend.  29. 
6  Id.  566,  7.  1  Cowen,  316.  6  Id.  221.  1  WW.  22a  1 
Denio,  892.  1  Const.  79.  4  Hill,  98.  1  East,  64.  1  Conn. 
2kp. 46.  '  Pfewd.  Com.  206.  1  Kent s  Com. 466,  Med.  n.  d. 
6  JbAn.  101, 108.  1  Hill,  141.  20  Wend.  249.  4  £BB,  76, 
86,  92.  6  Wheat.  1W.  7  Wend.  14a  4  Denio,  581-  QHW, 
579.  8  Trend.  47,  60.  25  Id.  172.  2  Cowen,  419.  4  ifttf, 
84.  Sets.  £.0/1847,  848,  §  76.  8  Cowen,  16.  5  Hill,  428. 
6  Car.  4-  Payne,  837.  2  Wend.  377.  17  /<*.  40, 41.  9  John. 
291.  lHiU,U.  2  /d.  475.  1  Xtento,  882.)  III.  The  defend- 
ants had  no  right  to  break  and  enter  the  plaintiff's  closes  and 
commit  the  several  trespasses  charged  in  the  declaration.  (Hal- 
liday  t.  Noble,  1  Barb.  S.  C.  R.  153 ;  &  C.  in  error,  1  Comet. 
880.  Goulds  PL  859,  eh.  6,  pt.  11,  i  99.  1  Biff,  180.  1 
Barb.  S.  C.  Rep.  286,  290,  291.  18  Wend.  83.  New  Const 
art.  1,  H  7, 14, 15, 17  ;  art.  14,  * 5 ;  art.  7,  »  25.  2R.S. 208. 
2  Cranch,  33.  1  Brocken.  162.  Matter  o/  Carpenter,  Cede 
Rep.  Oct.  No.  1849,  p.  87.  4  fliU,  884.  6  Cowen,  642.  9A 
640.  2  Wen*  266.  11  Id.  132,  511.  9  Cotoen,  664.  6  Id. 
846.  19  John.  58.  8  Term.  ibp.  442.  Smith's  Com.  on 
Const,  and  Stat.  Law,  654.)    It  is  therefore  insisted,  by  the 
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plaintiff;  tfcrt  the  plea  is  informal  in  matter  and  defeetw*  in 
subatance ;  and  even  If  good  in  form  and  substance*  still  it  ap- 
pears affirmatively  that  the  trespasses  charged  hay©  not  bow 
justified ;  and  the  plaintiff  sfcmkihave  judgment  on  the  demurrer. 

TV.  L.  F.  Warren,  for  the  deie&dante.  I.  In  pleading,  it  ia 
only  necessary  to  state  facts  conferring  jurisdiction  on  the  offi- 
cer, and  then  to  aver  that  such  proceedings  were  had  that  judg- 
ment was  given,  &&  {Graham's  Pr.  24L  6  Owen,  221.) 
II.  After  jurisdiction  is  acquired,  any  irregularity  in  the  sub- 
sequent proceeding*  is  eared  by  the  omission  of  the  party  to  ob- 
ject (3  Job*.  Cos.  107.  10  Wend.  174.)  IIL  The  plea 
states  all  the  facts  necessary  to  confer  jurisdiction*  via.  (L)  Thai 
the  land  was  necessary.  (2.)  That  there  was  a  $sagreement  as 
to  price.  (3.)  That  application  was  made  by  petition,  &c  IV. 
The  plea  aeta  forth  the  decree,  which  is  a  sufficient  justification, 
and  the  court  will  give  it  effect  according  to  the  following  roles. 
(1.)  It  is  evidence  of  all  the  foots  recited  in  it :  even  of  juris- 
dictional facts.  (&^#HUPsNote*ym4>l5,l6.  VlWewL 
102.)  (2.)  It  being  made  by  direction  of  the  statute,  {Laws  </ 
1834,  p.  487,  §  9,)  it  is  evidence  of  those  facts,  which  are  oonaid- 
entires  judical*.  (Cowm  &  Bm  Not€*,lQ16>lW.)  (&)  K 
being  an  adjudication  between  the  parties,  on  the  same  aubjeot 
natter,  it  ia  conclusive-  (Id.  804  to  810,  988.)  V.  The  plea 
avers,  and  the  decree  recites,  all  the  requisite  jurisdictional  facts, 
and  contains  a  good  defense.  And  aU  other  averments  which 
are  immaterial,  the  court  will  disregard  on  special  demone*, 
though  informally  pleaded.  (1  Denio>  427.  3  Cairns,  89,  4 
Wk  157.) 

Willabd*  J.  The  first  objection  to  the  plea  Us  that  it  does 
not  justify  the  entry  of  the  defendants'  engineers  and  servants 
to  make  the  preliminary  examinations  and  surveys.  The  plea 
does  not  attedge  that  any  compensation  for  such  entry  had  been 
paid  or  tendered  to  the  plaintiff  before  such  entry,  nor  waa  such 
payment  required  by  the  act  incorporating  the  defendants.  The 
9fe  section  of  the  act  (£o*»  of  18M,  p.  440)  contemplates,  that 
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the  defendants,  by  their  agents,  surveyors  and  engineers,  may 
enter  upon,  take  possession  of,  and  use  all  such  lands  and  real 
estate  as  may  be  necessary  for  the  construction  and  maintenance 
of  their  said  road,  but  before  making  any  portion  of  said  road 
en  said  land,  if  they  can  not  agree  with  the  owner  as  to  the 
price  of  the  land,  they  must  pursue  the  measures  prescribed  by 
that  section,  to  appraise  the  damages,  and  deposit  the  sum  at 
which  it  shall  be  assessed,  to  the  credit  of  the  owner,  in  such 
bank  as  shall  be  designated  in  pursuance  thereof.  The  question 
raised  is  whether  a  law  which  authorizes  an  entry  upon  another 
man's  land,  for  the  purpose  of  making  the  preliminary  or  final 
surveys  for  a  railroad,  before  compensation  is  made,  is  constitu- 
tional, when  the  act  makes  suitable  provision  for  compensation 
in  case  the  land  is  subsequently  taken  therefor.  This  question 
has  been  repeatedly  settled  by  the  highest  courts  of  the  state,  in 
favor  of  the  constitutionality  of  the  act.  It  was  directly  involved 
in  the  leading  case  of  Rogers  v.  Bradshaw,  (20  John.  735,  744,) 
and  the  right  to  enter  for  such  purpose  was  upheld  by  the  unani- 
mous opinion  of  the  court  of  errors.  The  same  doctrine  was  re- 
peated with  approbation  by  Walworth,  Ch.,  in  Bhodgood  v. 
The  Mohawk  and  Hudson  Railroad,  (18  Wend.  17.)  Unless 
the  legislature  possess  power  to  authorise  an  entry  for  this  pur- 
pose, the  clause  of  the  constitution  which  by  implication  permits 
private  property  to  be  taken  for  public  use,  upon  making  just 
compensation,  (Const,  of  1821,  art  7,  §  7,)  would  be  nugatory. 
The  constitution  does  not  prohibit  the  legislature  from  permit- 
ting an  entry  to  be  made  upon  the  property  of  an  individual  for 
the  purpose  of  a  preliminary  examination.  The  prohibition 
relates  only  to  the  taking  it  for  public  use  without  just  com- 
pensation. This  clause  was  not  contained  in  the  constitution  of 
1777,  but  was  borrowed  from  the  fifth  article  of  the  amendments 
of  the  United  States  constitution.  But  the  constitutional  pro- 
hibition was  merely  declaratory  of  the  existing  law.  In  this 
state,  before  the  adoption  of  the  United  States  constitution,  a 
road,  public  or  private,  was  not  allowed  to  be  laid  out  through 
the  improved  lands  of  another  without  a  suitable  provision  for 
the  payment  of  damages.    (7th  Session,  ch.  72>  U  2, 3,  1  Qreenl, 
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Laws,  105,  act  of Ath  May,  1784.)  The  plea  affords  a  jostift* 
cation  for  the  entry  by  the  defendants'  surveyors  and  engineers 
to  make  the  requisite  surveys,  preparatory  to  taking  the  land 
for  the  use  of  the  railroad. 

Many  of  the  objections  to  die  plea  are  founded  in  a  misappre- 
hension of  the  facts,  and  many  are  frivolous.  There  are  some, 
however,  which  require  to  be  noticed. 

It  is  objected  by  the  plaintiff's  counsel,  that  there  is  no  aver- 
ment of  the  presenting  a  petition  to  the  first  judge.  He  insists 
that  the  petition  should  state  all  the  facts  sufficient  to  confer 
jurisdiction,  <fcc. 

The  plea  avers  a  disagreement  between  the  plaintiff  and  de- 
fendants as  to  price,  in  substance  as  required  by  i  9,  Laws  of 
1884,  p.  440 ;  and  that  while  such  disagreement  existed,  John 
McLean,  jun.  first  judge,  "  on  the  petition  of  the  defendants  in 
writing,  duly  issued  and  delivered  his  warrant  to  the  sheriff/7  &o. 
(1.)  This  is  an  averment  of  the  presenting  a  petition.  It  is  net 
an  argumentative,  inferential  statement,  but  a  direct  affirmation, 
upon  which  issue  could  be  taken.  (1  Chit.  PL  809.  1  Sound. 
235,  n.  8.)  In  replevin,  cognizance  by  defendant  in  right  of  his 
wife  who  was  tenant  for  life,  for  rent  being  in  arrear.  Special 
demurrer,  because  it  was  not  averred  that  the  wife  was  alive.  It 
was  held  that  the  words  "being  in  arrear97  was  an  averment 
that  the  wife  was  alive.  (2  Lev.  88.)  (2.)  It  is  pleaded  in  the 
language  of  the  law.  The  statute  does  not  prescribe  what  shall 
be  contained  in  the  petition.  In  this  respect  it  differs  from  the 
insolvent  laws,  (1  R.  L  of  1818, 460,)  the  six  first  sections  of 
which  show  what  it  must  contain  to  give  jurisdiction.  And  see 
Service  v.  Ekermance,  (1  John.  91.) 

The  judge  could  only  act  on  the  petition  of  the  defendants, 
and  the  latter  could  not  petition  except  in  case  of  a  disagreement 
as  to  price.  The  disagreement  is  averred,  and  the  action  of  the 
.  judge  is  expressly  stated  to  be  on  the  defendants1  petition.  It 
is  therefore  necessarily  implied  that  a  petition  was  presented. 

It  is  also  objected  that  the  plaintiff  had  no  notice  of  the  draw- 
ing of  the  jury  by  the  clerk,  sheriff  and  first  judge.  If  by  this 
is  meant  that  no  notice  in  writing  was  served  upon  him,  of  the 


CAEB8  IN  LAW  AND  EftTJITY  [S**r,ft 

Folly  t>.  Saratoga  and  Washington  Railroad  Ca 

time  siid  place  of  such  drawing,  the  objection  is  founded  in  troth. 
But  such  written  notice  was  not  required  by  the  9th  section  of 
the  act  All  that  is  demanded  by  that  section  is  that  the  judge 
on  receiving  the  petition  shall  direct  the  sheriff  of  the  county 
to  giro  public  notice  in  at  least  one  newspaper  printed  in  the 
said  county,  that  at  some  future  day  not  less  than  thirty  days 
from  the  first  publication  of  the  said  notice,  the  clerk  of  the 
ootmty  and  the  said  judge  will  proceed  to  draw,  at  the  clerk's 
office^  the  names  of  twelve  persons,  dec.  The  plea  alledges  that 
the  judge  appointed  the  day  for  this  drawing,  issued  his  warrant 
to  the  sheriff  requiring  him  to  give  the  notice  by  publication, 
and  that  said  sheriff  did  publish  the  notice  as  required  by  law, 
in  a  public  newspaper  in  said  county,  the  name  of  which  is  given. 
These  facts  are  admitted  by  Ate  demurrer.  The  plaintiff,  there- 
fere,  had  precisely  the  notice  which  the  statute  required.  It  was 
not  necessary  to  set  out  the  names  and  places  of  abode  of  the 
twelve  jurors  who  were  drawn.  It  is  never  usual  in  the  record 
to  insert  the  names  of  any  other  jurors  than  those  sworn  in  the 
cause.  The  statute  is  silent  on  the  subject,  and  the  practice  in 
•nalogoas  cases  should  govern.  It  is  objected  that  none  but 
the  judge  who  attended  at  the  drawing  of  the  jury  could  issue  % 
Warrant  to  summons  the  jury,  and  none  uuch  is  averred  to  have 
been  issued.  It  is  true  the  ninth  section  does  not  contemplate 
the  state  of  things  which  actually  happened.  It  provides  for 
ike  case  of  sickness  or  inability  of  the  judge,  but  not  for  the 
ease  of  an  abrogation  of  his  office  by  an  entire  change  of  the 
organic  law.  The  new  constitution  and  the  judiciary  act  pro- 
vided for  this  contingency,  and  the  plea  sets  out  the  transfer  of 
the  proceedings  from  the  late  first  judge  of  the  court  of  common 
pleas  of  Washington  county,  to  the  county  judge  elected  under 
ihet  new  constitution.  And  the  plea  also  states  that  the  county 
judge  having  thus  become  possessed  of  the  proceedings,  issued' 
his  warrant  to  the  sheriff,  requiring  him  to  summons  the  Said 
twelve  jftrttrs  so  drawn  as  aforesaid,  to  be  before  him  at  a  certain 
day  and  place.  And  it  is  averred  also,  that  a  certificate  of  the 
drawing  of  the  jurors,  containing  their  names  and  places  of 
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Iboie,  wm  given  to  the  sheriff.  This  wis  a  compliance  with 
the  statute* 

On  the  return  day  of  the  warrant,  eleven  of  the  jurors,  so 
drawn,  appeared,  and  the  sheriff  returned  as  to  the  other,  that  he 
was  a  non-resident  of  the  county  at  the  time  of  the  drawing,  and 
Will  was,  and  could  not  for  that  reason  he  summoned,  and  was 
toot  hi  fact  summoned.  The  plea  states  that  the  jurors  were 
#raWn  in  the  same  manner  as  the  names  of  persons  were  then 
drama  for  juries  in  courts  of  record ;  that  no  objections  were 
then  and  there  made  to  either  of  them ;  that  they  were  not  resi- 
dents of  any  town  through  which  the  said  railroad  passed,  nor 
ef  kin  to  any  of  the  persofes  claiming  damages  or  interested 
in  said  road,  nor  of  kin  to  any  person  who  was  so  interested;  or 
who  claimed  such  damages ;  nor  were  any  of  them  dead  or  in- 
sane or  permanently  removed  from  said  county,  to  the  knowledge 
or  belief  of  any  perscfn  so  attending  such  drawing  as  aforesaid, 
tt  thus  negatives  the  existence  of  any  fact  which  would  have 
required  the  setting  aside  a  parson  drawn,  and  the  drawing  an* 
other.  {See  ft*  tectum  Laws  a/1884,  p.  440 ;  2  A.  &  414.) 
Perhaps  these  averments  were  unnecessary ;  hut  they  are  net 
objected  to  upon  that  ground,  and  stand  admitted  by  the  demur- 
rer. The  objection  is,  that  only  eleven  jurors  were  in  fact  sum>- 
moned ;  and  it  is  insisted  that,  as  the  9th  section  of  the  act  has 
not  provided  for  this  contingency,  the  whole  subsequent  pro- 
ceedings have  been  irregular  and  void. 

If  the  failure  to  summon  one  of  the  twelve  persons  drawn,  was 
occasioned  by  the  act  of  the  defendants,  it  would  afford  ground 
for  the  argument  that  they  intended  to  diminish  the  plaintiff's 
chance  ef  having  an  impartial  jury.  But  the  cause  for  his  not 
being  summoned  is  conceded  by  the  demurrer,  and  it  presents  us 
satisfactory  a  reason  as  if  the  juror  had  died  between  the  draw- 
ing and  the  return  day  of  the  venire.  It  is  enough  that  this 
omission  to  summon  him  proceeded  from  a  cause  over  which  the 
defendants  had  no  control.  Nor  are  the  defendants  responsible 
fcr  not  knowing,  at  the  time  the  jurors  were  drawn,  that  the 
perscfe  in  question  had  permanently  removed  from  the  county. 
_  The  plaintiff  had  such  notice  of  this  drawing  as  die  statute  re- 
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quired,  and  might,  had  he  attended,  and  known  the  foot,  hare 
communicated  it  to  the  clerk  and  thus  caused  another  name  to 
be  drawn.  But  in  truth  no  Maine  is  imputable  to  any  one.  The 
ninth  section,  by  requiring  that  only  six  jurors  shall  be  taken 
by  lot,  to  make  the  assessment,  out  of  the  twelve  names  drawn 
from  the  county  jury  box,  goes  upon  the  ground  that  it  may  be 
inoonvenient  for  the  whole  twelve  to  attend.  The  objections  to 
the  jurors  are  required  to  be  made  at  the  time  the  twelve  names 
ate  drawn,  and  it  is  for  that  purpose  that  notice  is  required  to 
be  given  in  the  public  paper.  The  whole  proceeding  is  made  as 
nearly  as  possible  analogous  to  drawing  juries  in  courts  of  record. 
In  these  courts  we  have  first  the  notice  of  the  drawing ;  then 
the  drawing  a  larger  number  than  is  required  to  form  a  jury ; 
and  lastly,  the  summoning  the  jurors  so  drawn.  It  rarely  hap- 
pens that  all  the  persons  drawn  from  the  box  are  summoned  to 
attend  court.  Some  will  have  died  or  left  the  county,  before 
the  drawing,  and  this  fact  be  unknown  to  either  the  judge,  clerk 
or  sheriff.  But  it  has  never  been  supposed  to  be  an  objection  to 
the  jurors  drawn  for  a  given  action,  that  the  entire  panel  had 
not  been  summoned,  when  the  omission  was  not  attributable  to 
the  fault  of  the  adverse  party.  It  satisfies  the  claims  of  the  9th 
section  if  the  sheriff  summons  all  the  persons  drawn  who  are 
in  life  and  within  his  jurisdiction,  and  six  can  be  taken  by  lot 
from  that  number,  free  from  exceptions.  The  demurrer  concedes 
that  this  was  done  on  the  present  occasion.  Such  is  the  practice 
under  the  act  "  of  summary  procedings  to  recover  the  possession 
of  land  in  other  cases,"  (2  R.L.  514, ))  85>  86.)  Under  the  lat- 
ter act,  the  sheriff  is  required  to  summon  the  eighteen  jurors 
nominated  by  the  judge,  and  twelve  of  the  persons  so  summoned 
are  balloted  for,  and  drawn,  in  like  manner  as  jurors  in  courts  of 
record.  It  has  never  been  supposed  that  the  non-attendance  of 
one  of  the  eighteen  would  oust  the  judge  of  jurisdiction. 

Another  objection  to  the  plea  is  that  the  county  judge  contin- 
ued the  proceedings  by  adjournments.  This  it  is  urged  he  had 
no  right  to  do,  and  that  it  worked  a  discontinuance.  To  this 
there  are  two  answers :  First,  although  the  9th  section  does  not, 
in  terms,  authorise  an  adjournment  from  day  to  day,  yet  it  obvi- 
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onsly  implies  that  the  proceedings  may  be  thus  continued.  It 
allows  to  the  judge  three  dollars,  and  each  of  said  jurors  the 
sum  of  two  dollars,  for  each  day  employed  in  the  aforesaid  as- 
sessment ;  and  it  requires  the  railroad  company  to  pay  the  sheriff 
for  his  services  such  sum  as  the  judge  shall  certify  to  be  reason- 
able and  proper,  and  such  other  incidental  expenses,  including 
witnesses'  fees,  as  the  said  judge  shall  determine  to  be  just  and 
equitable.  If  the  matter  had  been  required  to  be  closed  at  a 
single  sitting,  the  compensation  of  the  judge,  sheriff  and  jury, 
would  probably  have  been  regulated  by  the  fee  bill  in  similar 
cases.  The  act  of  April,  1820,  relative  to  landlords  and  tenants, 
under  which  the  cause  of  Nichols  v.  Williams,  (8  Cowen,  13,) 
arose,  gave  to  the  magistrates  and  officers  the  like  fees  as  for 
similar  services  under  any  other  act  or  acts.  (Laws  of  1820,  p. 
178,  i  6.)  This  would  have  allowed  the  judge  a  shilling  for 
judgment,  and  the  like  fee  to  each  juror.  These  fees  were  re- 
vived in  1828,  but  the  law  still  gave  a  specific  sum  for  each  ser- 
vice, and  not  a  per  diem  allowance.  (Laws  of  1828,  p.  429,  i  85, 
46M  session.)  The  case  of  Nichols  v.  Williams,  (supra,)  went 
upon  the  ground  that  the  law  gave  no  authority  to  adjourn,  and 
that  an  inferior  jurisdiction  must  strictly  pursue  the  authority 
under  which  it  acts.  That  case  is  inapplicable,  because  the  stat- 
ute in  the  present  case  devolves  upon  the  judge  and  jury  duties 
which  can  not  be  performed  without  an  adjournment,  and  the 
compensation  is  graduated  upon  the  assumption  that  an  adjourn- 
ment will  be  necessary.  Second ;  it  appears  by  the  plea,  that 
at  the  day  when  the  plaintiff's  damages  were  assessed,  the  par- 
ties all  appeared,  without  objection.  Although  an  appearance 
might  not  confer  jurisdiction  where  none  existed  before,  it  would 
be  a  waiver  of  any  irregularities  which  might  have  taken  place. 
It  has  been  urged  that  the  plaintiff  had  no  notice  of  the  draw- 
ing of  the  jury  and  of  the  assessment.  It  has  already  been 
shown  that  he  had  the  notice  required  by  law,  of  the  first  draw- 
ing of  the  jury ;  and  it  is  averred  in  the  plea,  and  admitted  by 
the  demurrer,  that  he  had  fourteen  days'  notice  of  the  time  and 
place  where  his  damages  were  to  be  assessed,  and  that  he  actu- 
ally appeared  and  contested  the  assessment,  without  objection 
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as  to  the  notice.     This  is  all  the  notice  which  the 
required. 

It  is  said  also  that  some  portions  of  the  plea  relate  to  the 
claims  of  other  landholders  for  damages,  with  which  the  plaintiff 
has  no  concern.  It  is  urged  that  this  matter  is  surplusage.  la 
giving  a  full  detail  of  the  steps  taken  by  the  defendants,  under 
the  9th  section  of  the  act,  to  cause  the  damages  to  be  assessed 
on  account  of  the  construction  of  the  railroad,  it  was  probably 
necessary  to  mention  the  disagreement  as  to  price,  between  the 
defendants  and  others  besides  the  plaintiff.  The  several  cases 
were  doubtless  embraced  in  the  same  petition  to  the  judge,  and 
a  single  jury  was  summoned  for  alL  It  was  not  contemplated 
by  the  act  that  a  separate  jury  should  be  drawn  for  each  case. 
This  is  clear  from  the  language  of  the  9th  section,  speaking  of 
the  qualification  of  the  jurors :  they  are  not  to  be  of  kin  to  any 
person  claiming  damages,  or  interested  in  the  said  road,  or  of 
kin  to  those  who  are.  And  this  is  fortified  by  the  mode  in 
which  they  are  to  be  compensated  for  their  services,  viz.  a  per 
diem  allowance,  and  not  a  stated  fee.  But  suppose  all  the  mat- 
ter of  the  plea,  relating  to  the  other  persona  whose  land*  were 
taken,  and  with  respect  to  which  there  was  a  disagreement  as  to 
price,  was  surplusage,  the  objection  can  not  be  taken  by  demur- 
rer. It  does  not  prejudice  the  plaintiff's  right.  It  is  not  con- 
tradictory to  any  other  matter  in  the  plea,  or  repugnant  to  it 
It  therefore  comes  within  the  rule  of  pleading,  that  surplusage 
does  not  vitiate,  utile  per  inutile  nan  vitiatur.  (1  Chit.  PL 
232.  4  East,  400.  2  Sound,  306,  *.  14.)  The  remedy  for 
expurgating  useless  matter  from  a  plea  is  not,  in  general,  a  de- 
murrer* 

It  is  objected  that  the  proceedings  were  not  regularly  trans- 
ferred from  the  first  judge  of  the  court  of  common  pleas  to  the 
county  judge,  in  this,  that  the  former  directed  them  to  be  trans- 
ferred to  the  latter,  on  giving  to  the  owners  of  the  land,  with 
respect  to  which  there  was  a  disagreement  as  to  price,  one  day's 
notice  of  the  order,  and  that  no  such  notice  was  given*  There  ia 
not,  indeed,  any  direct  averment  in  the  plea  of  such  notice.  But 
it  is  alledged  that  such  proceedings  were  thereupon  had,  bj  vir- 
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tme  of  the  said  order,  and  of  the  statute  in  such  case  made  and 
provided,  that  the  said  proceedings  became  and  were  transferred. 
All  the  subsequent  proceedings,  and  the  plaintiff's  appearance 
on  the  assessment  of  the  damages,  are  stated  in  the  plea,  as 
having  transpired  after  such  transfer.  No  objection  was  made 
before  the  county  judge,  by  the  plaintiff,  that  he  had  no  notice 
of  the  transfer.  This  notice  was  for  his  benefit,  and  a  subse- 
quent appearance  by  him  was,  therefore,  a  waiver  of  it,  or  an  ad- 
mission that  it  had  been  regularly  served.  But  in  fact  the  plea 
avers  that  the  plaintiff  had  fourteen  days'  notice  of  the  transfer, 
and  of  the  appraisement. 

Another  reason  assigned  in  the  special  causes  of  demurrer, 
against  the  regularity  of  the  transfer,  is  that  by  the  9th  section 
of  the  act  the  proceedings  were  instituted  before  Judge  McLean, 
frst  judge  of  the  court  of  common  pleas  of  the  county  of  Wash- 
ington, and  the  order  for  transferring  the  proceedings  is  signed 
by  him  as  first  judge  of  the  county  courts  of  that  county.  If  his 
title  had  been  omitted  entirely,  the  transfer  would  have  been 
equally  effectual,  as  it  was  made  by  the  person  before  whom  the 
proceeding  was  pending.  The  constitution  of  1821  designates 
the  local  judges  as  judges  of  the  county  courts,  but  they  are  fre- 
quently described  in  statutes,  by  the  name  of  the  particular 
eourts  of  which  they  are  judges.  The  first  judge  of  the  county 
courts,  and  the  first  judge  of  the  court  of  common  pleas  of  the 
same  county,  was  one  and  the  same  person,  not  only  in  this,  but 
in  all  cases. 

Again ;  it  is  said  that  the  appraisement  was  irregular  because 
the  jury  merely  appraised  the  value  of  the  land,  and  omitted  to 
appraise  the  damages  which  the  plaintiff  sustained  by  reason  of 
the  appropriation  thereof  to  the  use  of  the  defendants.  This  ob- 
jection is  not  founded  in  fact.  The  certificate  of  the  jury  recites 
that  they  were  sworn  to  appraise  the  lands  of  the  said  plaintiff 
situate  along  and  adjoining  the  line  of  the  railroad  of  the  said 
company  as  at  present  located  in  the  town  of  Whitehall  in 
Said  county,  and  the  damages  the  said  plaintiff  shall  sustain 
by  reason  of  the  appropriation  of  said  lands  to  the  use  of  the 
said  company  ;  that  having  heard  the  proofs  and  allegations  of 
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the  parties,  they  do  upon  their  oaths  appraise  the  same  at  fire 
hundred  dollars.  It  then  proceeds  and  seta  out  the  premises  bj 
metes  and  bounds  as  contained  in  the  survey  made  by  the  de- 
fendants' engineer.  The  certificate  follows  the  language  of  the 
statute,  and  is  not  obnoxious  to  the  criticism  made  upon  it  by 
the  demurrer.  The  statute  does  not  require  that  the  price  of 
each  separate  piece  of  land  should  be  separately  stated. 

It  is  objected  that  the  plea  does  not  directly  aver  that  the  defen- 
dants deposited  the  said  five  hundred  dollars  to  the  credit  of  the 
plaintiff,  nor  specify  the  kind  of  proof  which  was  given  to  the 
county  judge,  before  he  made  his  decree.  The  plea  is  in  the 
precise  language  of  the  act,  which  is  that  upon  proof  to  the  said 
judge,  to  be  made  within  thirty  days  after  such  assessment,  of 
payment  to  the  owner,  or  of  depositing  to  the  credit  of  the  owner, 
in  such  incorporated  moneyed  institution  as  the  said  judge  shall 
direct,  of  the  amount  of  said  award,  and  the  payment  of  all  ex- 
penses, the  said  judge  shall  make  an  order  or  decree  particularly 
describing  the  land  and  reciting  the  appraisement  of  damages, 
and  the  mode  of  making  it,  and  all  other  facts  necessary  to  a 
compliance  with  the  9th  section ;  and  when  the  order  is  recorded 
in  the  county  clerk's  office,  the  said  corporation  shall  be  possessed 
of  all  such  land  or  real  estate,  and  may  enter  upon  and  take  pos- 
session, and  use  the  same  for  the  purpose  of  the  said  road.  It 
was  superfluous  to  set  out  any  other  facts  in  the  plea,  than  the 
statute  required.  Enough  are  averred  to  vest  the  title  in  the 
defendants  for  the  purposes  contemplated  by  the  act.  The  plea 
then  sets  out  the  decree  in  hoc  verba^  which  recites  all  the  ma- 
terial facts,  from  the  first  disagreement  as  to  price,  to  the  final 
decision.    This  was  sufficient. 

The  plea  sets  out  all  the  facts  necessary  to  confer  jurisdiction 
on  the  officer ;  it  concedes  the  plaintiff's  title  to  the  land ;  avers 
that  it  was  necessary,  and  shows  the  location  of  the  road ;  states 
the  disagreement  as  to  price,  and  that  an  application  was  made 
by  petition  to  the  first  judge,  and  that  he  directed  notice  to  be 
given  by  the  sheriff  as  required  by  law,  for  the  drawing  of  the 
jury,  which  was  done ;  that  the  jury  were  drawn  as  by  law  requir- 
ed; that  the  proceedings  were  transferred  under  the  constitution 
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and  the  76th  section  of  the  judiciary  act  of  1847,  and  the  subse- 
quent steps,  down  to  and  including  the  decree.  In  my  judgment 
the  plea  makes  out  a  complete  defense,  and  is  good  in  form  as 
well  as  in  substance. 

I  have  looked  into  many  of  the  cases  to  which  we  were  refer- 
red on  the  argument,  and  find  none  of  them  settling  any  principle 
incompatible  with  the  validity  of  this  plea.  The  general  doc- 
trine, that  an  inferior  tribunal  must  strictly  pursue  the  authority 
under  which  it  acts,  is  not  questioned.  As  there  had  been,  in 
this  case,  a  full  and  substantial  compliance  with  the  act,  and  as 
the  act,  however  defective  in  some  respects,  is  believed  to  be 
constitutional,  the  plea  affords  a  complete  bar  to  the  action. 

There  must,  therefore,  be  judgment  for  the  defendants  on  the 
demurrer  to  the  second  plea,  with  leave  for  the  plaintiff  to  reply, 
on  payment  of  costs. 


Cady,  J.  concurred* 
Hand,  J.  dissented. 


Judgment  for  defendants. 


Monroe  General  Term,  September,  1850.     Welles,  Selden, 
and  Johnson,  Justices. 

The  People  vs.  Burden. 

Where  a  defendant,  by  a  subsequent  deposition!  expressly  contradicts  and 
falsifies  a  former  one  made  by  him,  and  in  such  subsequent  deposition  ex- 
pressly admits  and  alledges  that  the  former  one  was  intentionally  false,  at 
the  time  it  was  made ;  or  in  such  subsequent  deposition  testifies  to  such 
other  facts  and  circumstances  as  to  render  the  corrupt  motive  apparent,  and 
negative  the  probability  of  mistake,  in  regard  to  the  first,  he  may  be  prop- 
erly convicted  upon  an  indictment  charging  the  first  deposition  to  be  false, 
without  any  other  proof  than  that  of  the  two  depositions.  Seldbw,  J.  dis- 
sented. 

A  trial  and  conviction  upon  such  an  indictment  would  be  a  complete  bar  to 
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any  ftarther  or  other  ptoaeciition  for  the  same  perjury,  in  whichever  deposi- 
tion it  may  in  fact  have  been  committed.    Seumen,  J.  dissented. 

Indictment  for  perjury,  tried  at  the  Livingston  oyer  and 
terminer,  in  May,  1850.  The  defendant  was  indicted  for  perjury, 
in  testifying  before  the  grand  jury,  by  which  testimony  he  pro- 
cured one  Isaac  Divine  to  be  indicted  for  forgery,  in  uttering 
counterfeit  money.  On  the  trial  of  Divine,  the  defendant  testi- 
fied to  an  entirely  different  state  of  facts,  and  in  addition  thereto 
testified  that  his  evidence  before  the  grand  jury  was  false,  and 
that  the  reason  why  he  there  testified  falsely  was,  that  he  was 
advised  to  do  so,  and  did  it  to  save  himself  from  going  to  the 
state's  prison ;  but  that  his  evidence  then  was  the  truth,  before 
God  and  man.  There  was  no  proof  in  the  case,  besides  the  evi- 
dence of  what  the  defendant  testified  to  before  the  grand  jury 
and  on  the  trial  of  Divine.  The  justice  charged  the  jury  that  if 
they  believed  the  last  testimony  to  be  true,  they  would  be  war- 
ranted in  finding  the  defendant  guilty.  That  inasmuch  as  the 
defendant  had  himself  testified  to  the  falsity  of  the  evidence 
given  by  him  before  the  grand  jury,  and  assigned  the  motive  for 
so  doing,  the  jury  would  be  warranted  in  taking  his  last  evidence 
as  true ;  and  if  they  so  found,  of  rendering  a  verdict  of  guilty. 

A.  A.  Hendee*  (district  attorney,)  for  the  people. 

James  Woods,  Jr.  for  the  defendant. 

Johnson,  J.  This  case  comes  to  the  general  term  on  excep- 
tions to  the  charge  of  the  justice  upon  the  trial,  that  the  jury 
would  be  warranted  in  finding,  the  defendant  guilty  upon  his  own 
statement  under  oath,  if  they  believed  such  statement  to  be  true. 

This  part  of  the  charge  is  supposed  to  be  in  conflict  with  the 
rule  that  the  testimony  of  one  witness,  uncorroborated,  is  not 
sufficient  to  convict  a  person  charged  with  perjury,  as  there  is 
in  such  case  only  oath  against  oath. 

The  rule  is  too  familiar  and  well  settled  to  need  the  citation 
of  authorities  in  its  support,  that  on  a  trial  for  perjury,  the  per- 
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jftry  assigned  must  be  established  by  two  witnesses ;  or  by  one 
witness  and  proof  of  other  facts  and  circumstances  in  corrobo- 
ration of  the  evidence  of  such  witness.  If  there  is  bat  one 
witness  to  prove  the  allegation  of  falsity,  it  is  but  oath  against 
oath,  and  it  must  be  doubtful  on  which  side  the  truth  lies ;  and 
the  jury  are  bound  to  acquit.  This  is  a  very  ancient  and  sound 
rule,  and  the  reason  of  it  is  quite  obvious ;  and  where  it  properly 
applies,  is  never  to  be  departed  from.  But  it  is  not  one  of  uni- 
versal application.  like  all  other  general  rules,  it  has  its 
exceptions ;  and  the  exceptions  serve  but  to  show  the  fitness 
and  value  of  the  rule. 

This  rule  does  not  apply  where  the  evidence  consists  of  the 
contradictory  oath  of  the  party  accused.  (2  Rus*.  on  Crimes, 
545.  Raecoe's  Cr.  Ev.  824.)  It  is  said  in  Bosooe's  Criminal  1 
Evidence,  826,  that  where  depositions  contrary  to  each  other  \ 
have  been  emitted  in  the  same  matter  by  the  same  person,  it  j 
may  with  certainty  be  concluded  that  one  or  the  other  is  false ;  ' 
and  that  it  is  the  duty  of  the  public  prosecutor  to  specify  dis- 
tinctly which  of  the  two  contains  the  falsehood,  and  peril  his 
case  upon  the  means  he  has  of  proving  perjury  in  that  deposi- 
tion. This  of  course  is  to  be  taken  with  the  qualification  that 
the  accused,  at  the  time  of  making  each  deposition,  knew  what 
the  truth  was,  and  knowingly  testified  untnuyj  Otherwise  the 
case  of  counter  depositions  would  be  liable  to  ttte  objections  given 
by  the  same  author  at  page  825,  as  stated  by  Holroyd,  justice, 
that  "a  person  might  very  honestly  and  conscientiously  swear 
to  a  particular  fact  from  the  best  of  his  recollection  and  belief, 
and  from  other  circumstances  at  a  subsequent  time,  be  convinced 
that  he  was  wrong,  and  swear  to  the  reverse  without  meaning 
to  swear  falsely  either  time."  The  true  rule  on  this  subject,  as 
I  conceive,  was  that  contended  for  by  Jones'  counsel,  in  Rex 
v.  Knillj  (5  Barn.  $*  Aid.  929,)  namely,  that  mere  proof  of  a 
contradictory  statement  by  the  defendant  on  another  occasion, 
is  not  sufficient,  without  other  circumstances  showing  corrupt 
motive,  and  negativing  the  probability  of.  any  mistake. 

In  the  case  before  us,  the  probability  of  mistake,  is  expressly  r\ 
negatived  by  the  defendant  himself,  and  the  corropt  motive  die-  " 
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11  <>loe^^  to  Tolnntary-oath.  And  in  this  respect  the  case  is 
1 1  much  stronger  than  any  reported  case  where  a  person  has  been 
II  convicted  upon  proof  of  his  own  contradictory  oaths  merely. 
The  reasons  for  this  exception  to  the  general  rule  are  better 
stated  in  the  observations  read  from  Mr.  Justice  Chambers9 
Precedent  Book,  on  the  trial  of  King  v.  Harris,  (6  Bam.  4* 
Aid.  926,  note,)  than  I  have  seen  them  elsewhere.  After  stating 
that  in  case  of  contradictory  oaths,  where  the  perjury  was  assigned 
upon  one  of  the  oaths,  the  defendant  may  be  justly  convicted 
without  any  other  proof  of  the  perjury  than  producing  and  prov- 
ing the  other  deposition  which  the  defendant  made  in  contradic- 
tion to  the  one  on  which  the  perjury  is  assigned,  it  is  said,  "for 
it  being  the  defendant's  own  deposition,  he  can  not  be  admitted 
to  say  the  deposition  was  false ;  for  nemaalieffansturpitudinem 
suatn  est  audiendus,  and  if  that  be  true,  the  other  on  which 
the  perjury  is  assigned  must  of  course  be  false.  [The  reason 
why  in  other  cases  the  perjury  must  be  preyed  by  witnesses  that 
outweigh  the  testimony  of  the  defendant,  is  because  where  them 
is  only  oath  against  oath,  it  stands  in  suspense  on  which  fade 
the  truth  lies*  But  when  the  same  person  has  by  opposite  oaths 
asserted  and  denied  the  same  fact,  the  one  seems  sufficient  to 
prove  the  other^  And  with  respect  to  the  defendant,  (who  can 
not  contradlet  wtyat  he  himself  has  sworn,)  is  a  clear  and  decisive 
proof,  and  will  warrant  the  jury  in  convicting  him  on  either; 
for  whichsoever  of  them  is  given  in  evidence  to  disprove  the 
other,  it  can  hardly  be  in  the  defendant's  mouth  to  deny  the 
truth  of  that  evidence,  as  it  came  from  himself. n  This  is  stating 
the  rule,  perhaps,  rather  too  strongly,  and  without  the  qualifica- 
tion necessary  to  make  it  entirely  safe.  It  should  be  added,  I 
think,  that  enough  should  appear  either  in  the  evidence  used  to 
establish  the  perjury,  or  by  proof  of  other  facts  and  circum- 
stances, to  show  a  corrupt  motive,  and  negative  the  probability 
of  mistake  in  that  on  which  the  perjury  is  assigned.  With  this 
qualification,  or  rather  addition,  the  rule  would  be,  it  seems  to 
me,  not  only  safe  but  eminently  just  and  salutary.  Not  that  a 
defendant  would  be  absolutely  estopped  from  proving  the  truth 
of  the  oath  alledged  to  be  false,  upon  any  rule  of  estoppel  as 
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applied  in  civil  actions ;  but  merely  that  bis  testimony  in  which 
he  has  assigned  and  located  the  perjury  in  his  former  evidence, 
is  to  be  taken  as  true,  as  against  himself,  until  the  contrary  is 
established  by  proof.  Until  disproved  it  is  conclusive  against 
him.  But  he  may  show,  notwithstanding  his  oath  to  the  con- 
trary, that  the  evidence  charged  to  be  false,  was  in  fact  true. 
(State  v.  /.  jB.,  1  Tyler,  269.)  I  have  not  been  able  to  find  a 
single  case  in  this  country  where  this  question  has  arisen,  and 
none  were  cited  upon  the  argument.  In  England,  however,  the 
question  has  frequently  arisen,  and  convictions  been  had  upon 
t*  no  other  evidence  than  proof  of  the  contradictory  statements 
under  oath.  The  first  case  I  have  been  able  to  find  is  that  of 
Rex  v.  Thvrogood,  (8  Mod.  179.)  The  defendant  made  an  affi- 
davit in  the  court  of  common  pleas,  and  afterwards  being  sum- 
moned to  appear  in  court,  came  there  and  confessed  it  to  be  false. 
The  court  recorded  the  confession,  and  ordered  that  he  should 
be  taken  into  custody  and  put  in  the  pillory.  In  answer  to  the 
objections  of  the  defendant's  counsel,  it  was  argued  and  held 
that  any  court  might  punish  such  a  criminal  for  an  offense  com- 
mitted in  facie  curia. 

The  next  is  an  anonymous  case  of  a  person  convicted  at  Lan- 
caster assises  in  1764,  by  Yates,  justice.  The  defendant  had 
made  his  information  upon  oath  before  a  justice,  that  three 
women  were  concerned  at  a  riot,  at  his  mill,  which  was  disman- 
tled by  a  mob.  Afterwards,  at  the  sessions,  when  the  rioters  were 
indicted,  he  was  examined  as  to  the  three  women,  and  having  been 
tampered  with  in  their  favor,  then  swore  that  they  were  not  in  the 
riot,  There  was  no  other  evidence  to  prove  the  perjury  assigned 
than  the  defendant's  information  upon  oath.  He  was  convicted 
and  transported ;  and  afterwards  Mansfield,  chief  justice,  and 
Wilmot  and  Aston,  justices,  to  whom  Yates  stated  the  reasons 
of  his  judgment,  concurred  in  his  opinion.  See  note  to  King  v. 
Harris,  (6  Barn.  $•  Aid.  926,)  where  this  case  is  stated,  and 
a  precedent  for  such  an  indictment  given  from  the  precedent  botik 
of  Chambers,  justice.    (2  Rues,  on  Crimes,  646,  RoscoJs  Grim. 

Another  case  is  that  of  Rex  v.  KniU,  (5  Burn.  *j-  Aid.  929,) 
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where  the  defendant  was  convicted  of  peijury,  charged  to  hare 
been  committed  in  examination  before  the  house  of  lords.    The 
only  evidence  was  a  contradictory  examination  of  the  defendant 
before  the  house  of  commons.    On  a  motion  for  a  new  trial,  the 
court  held  that  the  evidence  was  sufficient,  the  contradiction 
being  by  the  party  himself;  and  that  the  jury  might  infer  the 
motive  from  the  circumstances.    None  of  these  cases  are  as 
strong  as  the  one  before  us.    Here  is  not  only  the  contradictory!  \ 
statement  of  the  party  himself,  but  his  farther  statement  onjli 
oath,  in  open  court,  that  the  evidence  charged  in  the  indictment  |  II 
to  be  false,  was  willfully  and  corruptly  false.  4 

I  There  is  no  ground  on  which  any  presumption  can  be  raised 
ithat  he  might  have  been  mistaken.  This  presumption  is  all 
^conclusively  negatived  by  the  oath  of  the  defendant  Here  is 
every  thing  made  out  clearly  by  the  party,  which  the  defendant's 
counsel  in  Rex  v.  Knill  contended  for,  except  the  point  that 
two  witnesses  are  necessary.  This  case,  I  conceive,  steers  en- 
tirely clear  of  all  the  cases  relied  upon  by  the  defendant's 
counsel,  and  the  rule  as  laid  down  in  Greenleaf 's  Evidence,  296. 
The  substance  of  the  whole  is,  that  where  there  is  no  proof, 
other  than  the  mere  contradictory  statements,  it  is  not  sufficient, 
as  was  said  by  Tindal,  C.  J.  in  Reg.  v.  Hughes,  (1  Car.  $•  Kir. 
527.)  "  If  you  merely  prove  the  two  contradictory  statements 
on  oath,  and  leave  it  there,  non  constat  which  oath  is  the  true 
one."  This  case  was  relied  on  by  the  defendant's  counsel,  but 
it  is  not  in  point.  Tindal,  C.  J.  held  that  there  was  such  doubt 
as  to  whether  the  defendant  might  not  have  been  under  the  im- 
pression that  the  property  was  hers,  at  the  time  she  testified, 
as  to  warrant  an  acquittal  And  he  lays  down  the  true  rule, 
that  in  order  to  warrant  a  verdict  of  guilty,  the  jury  must  be 
satisfied  in  a  case  of  that  kind  that  the  statement  was  not  only 
false,  but  willfully  false,  to  the  knowledge  of  the  party  making 
the  oath.  King  v.  Harris,  (5  Bam.  £•  AUL  526,)  is  no  au- 
thority against  the  position  I  have  assumed.  The  only  question 
in  that  case  was  whether  a  conviction  could  be  sustained  upon 
an  indictment  which  set  out  the  two  contradictory  oaths,  alledg- 
ing  that  in  both  instances  the  defendant  swore  knowingly  and 
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deliberately,  but  did  not  charge  on  which  particular  occasion  the 
defendant  swore  false.  It  -was  a  general  allegation  of  perjury, 
without  assigning  it  to  either  oath  in  particular*  And  the  court 
held  that  perjury  could  not  be  legally  charged  and  assigned  in 
such  a  case,  without  averring  and  showing  in  which  of  the  two 
depositions  the  falsehood  consisted.  One  objection  was,  that  it 
was  bad  in  form ;  and  another,  that  the  defendant  could  not 
plead  his  conviction  or  acquittal  on  such  an  indictment,  as  a  bar 
to  an  indictment  charging  perjury,  in  the  usual  way,  on  either 
of  the  depositions.  These  were  the  only  points  raised  or  decided 
in  that  case.  It  is  to.  be  remarked  that  this  case  arose  out  of 
the  same  transaction  as  that  of  Rex  v.  KniU,  in  which  the  same 
court  held  the  conviction  good  upon  the  oount's  charging  the 
perjury  to  have  been  committed  in  the  examination  before  the 
house  of  lords.  And  that  the  court  do  not  attempt  to  lay  down 
any  different  rule,  or  question  the  one  adopted  in  that  case. 

The  case  of  Regina  v.  Wheatland,  (8  Carr.  $•  P^y»e,288,) 
merely  holds  that  proof  of  two  contradictory  statements  under 
oath  is  not  sufficient  to  convict,  without  showing  to  the  satisfac- 
tion of  the  jury  that  the  one  charged  in  the  indictment  to  be 
false  was  the  false  one.  In  none  of  these  eases,  nor  in  any  case 
or  treatise  that  I  have  found,  is  the  rule  adopted  in  Rex  v.  Knill 
overruled  or  questioned.  But  it  is  unnecessary  to  go  the  length 
of  upholding  that  case,  to  sustain  this  conviction.  There  the 
court  held  that  the  jury  might  infer  the  motive  from  the  circum- 
stances of  the  case.^Mere  we  have  the  positive  proof  of  the  cor- ' 
nipt  motive,  from  the  month  of  the  defendant,  under  oath.  There 
is  no  necessity  or  room  for  inference,  unless  we  are  to  presume 
that  the  falsehood  consisted  in  the  evidence  of  the  defendant,  in 
which  he  expressly  admits  the  perjury,  and  assigns  the  motive. 
I  scarcely  think  in  such  a  case  as  this  the  defendant  can  drive 
us  to  this  extraordinary  assumption,  or  decently  insist  upon  it. 
It  seems  to  me  to  be  a  ease  upon  which  a  conviction  and  sen- 
tence may  be  quite  as  safely  based  as  upon  a  defendant's  verbal 
(plea  of  guilty,  in  open  court.  Here  are  superadded  to  the  admis- 
sion of  guilt  the  solemnity  and  responsibility  of  an  oath  to  speak 
the  truth  on  the  triallof  a  person  whose  liberty  and  character, 
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by  his  former  oath  before  another  and  different  tribunal  he  bed 
put  in  jeopardy. 

It  would  be  a  strange  anomaly  indeed  if  a  defendant,  neither 
by  his  admissions  nor  his  oath,  could  furnish  sufficient  evidenee 
to  convict  himself  of  this  offense  in  a  case  where  the  corpus 
L«feftcti  is  so  manifest  The  soundness  of  the  role  has  never  been 
questioned,  that  where  there  is  one  witness  to  prove  a  contrary 
state  of  facts,  thaw  the  confessions  of  the  defendant,  or  a  letter 
written  by  him,  or  a  bill  of  costs  delivered,  contradicting  the 
statement  on  oath,  renders  it  unnecessary  to  have  a  seeend  wit- 
ness. (Mayhems  case,  6  Car.  $•  P>  815.)  In  such  ease  then 
is  but  the  oath  against  oath,  with  the  addition  of  die  admission. 
It  must  be  admitted  that  the  oath  of  the  party  himself,  testify- 
ing to  a  different  state  of  facts,  is  quite  as  strong  evidence,  to  say 
the  least,  as  that  of  any  one  other  witness.    Here  then  we  have  not 

(only  the  oath  against  oath,  but  the  admission,  not  casually  made, 
not  by  letter  or  the  mere  delivery  of  a  paper,  inconsistent  with 
I'  the  oath,  it  is  true,  but  under  the  solemn  sanction  of  an  oath, 
that  the  first  testimony  was  intentionally  false.  I  confess  that 
1  the  case  in  every  aspect,  as  the  evidenoe  stood  before  the  jary, 
seems  to  me  too  clew  for  demonstration.  And  the  reasons  why 
the  rule  which  requires  two  witnesses,  or  one  witness  and  proof 
of  other  corroborating  circumstances,  in  ordinary  eases,  to  convict 
of  perjury,  does  not  apply  in  a  case  like  this,  where  every  thing 
is  famished  by  the  oath  of  the  party  himself,  must,  I  think,  be 
sufficiently  obvious^ 

Again ;  it  was  urged  upon  the  argument  that  if  this  conviction 
was  allowed  to  stand,  the  defendant  would  be  liable,  notwithstand- 
ing, to  be  indicted  and  tried  for  perjury  in  his  last  testimony  en 
the  trial  of  Divine,  and  could  not  plead  this  trial  sad  conviction 
in  bar,  and  that  he  would  thus  be  liable  to  be  put  twice  in  jeop- 
ardy for  the  same  matter.  A  very  slight  attention  to  this  post* 
tion  will  show  its  unsoundness.  The  same  objection  was  urged 
in  arrest  of  judgment  in  The  King  v.  Harris,  where  the  indict- 
ment did  not  aver  or  charge  which  of  the  two  depositions  was 
the  false  one,  and  upon  that  ground  mainly,  the  rule  to  arrest 
waa  made  absolute.    While  in  the  other  ease  of  King  v.  Jfmtf, 
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where  several  of  the  counts  assigned  and  charged  the  perjury  to. 
have  been  committed  in  the  deposition  before  the  house  of  lords, 
and  the  defendant  was  convicted  on  those  counts,  the  rule  was 
refused.  It  is  plain  that  the  rule  was  very  properly  applied  in 
the  case  of  King  v.  Harris,  and  equally  so  that  it  has  no  applica- 
tion here.  There  the  court  held  that  the  public  prosecutor  ought 
to  have  charged  in  which  particular  deposition  the  perjury  lay, 
and  periled  his  case  upon  his  means  of  proving  that  averment. 
And  it  was  because  the  perjury  was  not  assigned  or  located  any 
where  that  the  defendant  would  be  liable  to  be  tried  upon  an  in- 
dictment charging  the  perjury  to  be  in  either  one  of  the  deposi- 
tions. The  jury  had  convicted  the  defendant  upon  a  general 
allegation  of  perjury,  without  being  called  upon  to  determine 
which  was  the  true  and  which  the  false  of  the  two  contradictory 
depositions.  Assuming  that  the  defendant  testified  knowingly, 
and  without  mistake,  on  each  occasion,  the  one  was  necessarily 
true  and  the  other  as  necessarily  ffclse ;  and  the  prosecutor  had 
not  charged  nor  had  the  jury  found  which.  Neither  the  truth 
nor  the  falsity  of  either  particular  deposition  had  been  tried,  nor 
any  issue  formed  upon  it.  Not  so  here :  the  indictment  charged 
the  perjury  to  have  been  in  the  deposition  before  the  grand  jury, 
and  upon  that  issue  is  taken,  and  that  issue  has  been  tried.  The 
indictment  sets  out  the  material  evidence  in  both  depositions, 
charges  the  one  to  be  false,  and  necessarily  assumes  the  other  to 
be  true.  The  cause  was  tried  upon  the  charge,  and  the  jury 
have  found  that  the  last  deposition  was  true  and  the  first  false. 
The  case  was  put  to  the  jury  whether  they  believed  the  last 
deposition  to  be  true,  and  if  so,  they  had  the  right  to  convict. 
This  they  have  found.  Only  one  deposition  could  by  any  prob- 
ability be  false.  The  prosecutor  has  charged  and  the  jury  found 
which  was  false,  and  the  truth  of  the  other  is  just  as  conclusively 
established.  It  is  preposterous  to  urge  that  the  public  prosecu- 
tor could  now  turn  around  and  predicate  an  indictment  upon  the 
sJledged  falsity  of  the  last  deposition  and  bring  the  defendant  to 
trial  upon  it,  or  in  any  way  put  him  in  jeopardy.  This  convic- 
tion would  be  the  most  complete  and  effectual  bar  that  can  be 
imagined.    If  it  could  be  done,  would  the  same  evidence  given 
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oil  this  trial  convict?  By  no  means ;  because  the  evidence  given 
on  this  trial  explicitly  declares  the  last  deposition  to  be  true  and 
the  first  false.  Bat  I  think  it  very  clear  that  this  trial  and  con- 
viction are  a  perfect  bar  to  any  farther  prosecution  for  the  man- 
ifest perjury  committed  by  the  defendant,  whether  this  convic- 
tion is  sustained  or  not.  He  might  be  tried  over  on  this  indict- 
ment, but  no  new  prosecution  could  be  instituted  for  perjury  in 
the  other  deposition.  My  conclusions  therefore  are,  1.  That 
where  a  defendant,  by  a  subsequent  deposition  expressly  contra- 
dicts and  falsifies  a  former  one  made  by  him,  and  in  such  subse- 
quent deposition  expressly  admits  and  alledges  that  such  former 
one  was  intentionally  false  at  the  time  it  was  made ;  or  in  such 
subsequent  deposition  testifies  to  such  other  facts  and  circum- 
stances as  to  render  the  corrupt  motive  apparent,  and  negative 
the  probability  of  mistake,  in  regard  to  the  first,  he  may  be 
properly  convicted  upon  an  indictment  charging  the  first  deposi- 
tion to  be  false,  without  any  other  proof  than  that  of  the  two 
depositions.  2.  That  a  trial  and  conviction  upon  such  an  indict- 
ment would  be  a  complete  bar  to  any  farther  or  other  prosecution 
for  the  same  perjury,  in  whichever  deposition  it  may  in  fact  have 
been  committed.  The  conviction  should  therefore  be  affirmed, 
and  a  new  trial  denied. 

Welles,  J,  concurred. 

Selden,  J.  dissented. 

New  trial  denied. 
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Grave8  vs.  Harwood. 

The  defaidaat,  at  Lockport,  shipped  on  board  a  canal  boat  belonging  to  the 
plaintiff,  590  barrels  of  flour,  consigned  to  C.  &  C,  New-York,  at  the  same 
time  taking  from  the  master  of  the  boat  a  shipping  bill,  acknowledging  the 
receipt  of  600  barrels,  and  agreeing  to  deliver  the  same  as  consigned,  sub- 
ject to  a  charge  for  freight  The  defendant  was  the  absolute  owner  of  the 
flow  until  its  antral  in  New- York.  The  deficiency  of  ten  barrels  was  occa- 
sioned by  an  accidental  miscount  in  loading  the  flour  upon  the  boat,  at 
Lockport,  and  was  not  ascertained  until  the  boat  arrived  at  New- York. 
When  the  deficiency  was  ascertained,  the  consignees  demanded  of  the  master 
of  the  boat,  and  he  paid  them,  000,  being  96  per  barrel  for  the  ten  barrels 
which  were  missing.  The  consignees  subsequently  accounted  with  the  de* 
fendant  for  the  whole  600  barrels.  Held  that  the  plaintiff  might  recover  of 
the  defendant  the  $60  thus  paid  to  the  consignees,  by  the  master  of  the 
boat,  in  an  action  for  money  paid,  or  money  had  and  received. 

Held  also,  that  parol  evidence  was  properly  received,  to  show  an  error  or  mis-' 
take  in  the  bill  of  lading,  as  to  the  quantity  of  flour  shipped. 

Motion  to  Bet  aside  report  of  referee.  The  declaration  was 
upon  the  common  money  counts,  with  a  oount  upon  an  insimtU 
oomjwtassent. 

On  the  trial  before  the  referee,  the  following  facta  appeared* 
On  the  23d  day  of  September,  1847,  the  defendant,  at  Lockport, 
shipped  on  board  the  canal  boat  "William  Graves,"  Capt.  Arodt, 
590  barrels  of  flour,  and  took  a  shipping  bill  in  the  words  and 
figures  following: 

«  Lockport,  Sept.  28d,  1847. 

Shipped  in  good  order,  by  H.  M.  Harwood,  on  boat  William 

Graves  of ,  Capt.  Peter  Arndt,  the  following  articles,  viz. 

Marks.  Articles.  Consignees. 

E.  B.  Harwood,    600  barrels  Floor.        Clark  &  Coleman, 
Valley  Mills,  Commission  merchants, 

Lockport,  Genesee.  New- York. 

Subject  to  64c.  per  barrel  to  New-York 

from  Lockport,    ....    $384,00 

Deduct  advance,     ....       185,00 

CaptGoU.       #199,00 
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Which  property  above  specified,  I,  the  said  captain,  have  received 
in  good  order,  and  agree  to  deliver  in  like  order,  without  delay, 
as  consigned.  Peter  Arhdt." 

The  captain  transported  the  flour  to  New- York,  and  on  arriving 
there  delivered  a  duplicate  of  the  shipping  bill  to  the  consignees, 
which  the  defendant  had  forwarded  to  them  by  the  captain.  The 
consignees  received  the  flour,  paying  the  aforesaid  charges  there- 
on, and  upon  discovering  or  being  told  by  the  captain  of  the 
deficiency,  they  demanded  of  him,  and  he  paid  them,  $60,  being 
$6  per  barrel  for  the  ten  barrels  of  flour  contained  in  the  ship- 
ping bill  more  than  had  been  delivered  to  the  captain,  or  by  him 
to  the  consignees.  This  deficiency  was  occasioned  by  an  acci- 
dental miscount  in  loading  the  flour  upon  the  boat  at  Loekpott, 
which  misoount  was  not  ascertained  until  the  flour  was  partly 
unloaded  in  New- York.  When  this  deficiency  was  discovered, 
the  consignees  claimed  that  it  had  been  lost  by  the  captain  on 
the  way.  The  captain  claimed  that  he  had  not  received  it,  but 
paid  for  it  as  above  stated.  It  was  proved  to  the  satisfaction  of 
die  referee  that  the  consignees  accounted  with  the  defendant  for 
die  600  barrels  of  flour,  contained  in  the  way  bill.  It  appeared 
that  the  plaintiff  owned  the  boat,  and  that  she  was  run  on  Ida 
account,  but  that  the  captain  manned  and  victualed  her,  and  ran 
her  for  $180  per  month,  the  plaintiff  receiving  her  earning*. 
Parol  evidence  was  given  to  show  that  there  were  only  690  bar- 
rels of  the  defendant's  flour  delivered  on  the  plaintiff's  canal 
boat  at  the  time  the  shipping  bill  was  made,  which  evidence  was 
objected  to  by  the  defendant's  counsel,  and  the  objection  over- 
ruled and  the  defendant's  counsel  excepted.  There  are  some 
other  facts  stated  in  the  case,  which  are  sufficiently  adverted  to 
in  the  opinion  which  follows. 

The  defendant's  counsel  objected  to  the  plaintiff's  recovering 
in  the  action,  upon  the  grounds,  among  others,  that  the  action, 
if  sustainable  at  all,  should  have  been  brought  by  and  in  the 
name  of  the  witness  Peter  Arndt;  also  that  the  plaintiff,  if  he 
could  recover  at  all,  could  not  do  so  upon  the  money  counts  in 
assumpsit,  These  objections  were  overruled,  and  the  defendant 
excepted*  The  refer**  reported  in  favor  of  the  plaintiff  for  $68,96. 
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F.  X  Ftihia*,  for  the  defendant 
IF.  &  £*Mo/>,  for  the  plaintiff. 

By  the  Court,  Welles,  J.  It  is  insisted  on  the  part  of  the 
defendant,  that  dark  &  Coleman,  the  consignees  and  owners  of 
the  flour,  were  primarily  liable  for  the  payment  of  the  freight, 
and  that  the  plaintiff  should  first  hare  exhausted  his  remedy 
against  them. 

It  would  seem  that  upon  principles  of  common  justice,  the 
plaintiff  ought  to  recover  in  some  form  of  action,  against  either 
the  consignor  or  consignees.  The  question  is,  whether  he  has  a 
right  of  action  against  the  defendant,  in  the  form  he  has  adopted. 
It  is  a  case  where  the  defendant  has  had  the  benefit  of  the  pay- 
ment of  the  price  of  the  flour  by  the  plaintiff;  and  if  he  should 
be  compelled  to  refund  it,  complete  justice  would  be  done  between 
all  the  parties  concerned.  But  such  result,  however  desirable, 
would  cost  too  much,  if  it  has  to  be  procured  at  the  expense  of 
violating  any  settled  rule  of  law.  It  is  proper,  therefore,  to  in- 
quire what  were  the  rights,  remedies  and  liabilities  of  the  plains 
tiff  as  a  common  carrier,  in  reference  to  the  cargo  of  flour  im 
question,  and  the  freight  for  carrying  the  same,  and  his  relation 
to  the  consignor  and  consignees. 

The  question  who  were  the  parties  to  the  contract  of  ship- 
ping, depends  upon  who  was  the  owner  of  the  flour  at  the  time 
the  freight  was  earned.  The  rule  is,  that  where  the  entire  prop- 
erty of  the  goods  remains  vested  in  the  consignor,  he  is  to  be 
regarded  as  the  party  who  contracts  with  the  carrier.  (Angell  o* 
ths  Law  of  Carriers,  i  495.)  If  goods  be  delivered  to  a  carrier 
on  behalf  of  the  consignee,  the  property  in  the  goods  vests  in 
the  consignee  upon  such  delivery  to  the  carrier.    (Id.  i  497.) 

By  tike  arrangement  between  the  consignor  and  consignees,  as 
appears  by  the  evidence  of  the  witness  Emerson  B.  Harwood, 
the  consignor  shipped  flour  to  the  consignees,  to  be  sold,  and 
drew  against  it  for  an  advance.  That  the  flour  was  sent  to  them 
with  the  understanding  that  the  title  was  to  vest  in  them  from 
the  receipt  by  them  of  the  shipping  bilL    The  consignees  had 
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received  large  amounts  of  flomr  from  the  consignor  in  the  fare 
part  of  1847,  upon  which  they  had  sustained  loss ;  after  which 
they  informed  the  consignor,  that  for  the  future  business,  if  the 
consignor  shipped  flour  to  them  and  drew  upon  it,  they  should 
expect  to  do  as  they  pleased  with  it,  and  take  care  of  the  busi- 
ness at  their  end  of  the  route,  and  that  the"  flour  should  be  solely 
under  their  direction  and  control.  The  load  of  flour  in  question 
was  shipped  under  that  arrangement  It  appears  by  the  special 
report  of  the  referee,  that  the  consignor  sent  a  duplicate  of  the 
shipping  bill  by  the  captain  of  the  boat  to  the  consignees,  which 
was  delivered  to  them  by  the  captain  on  his  arrival  with  the  load 
of  flour  at  New- York.  It  follows,  therefore,  that  the  defendant 
remained  the  absolute  owner  of  the  flour  until  its  arrival  at  its 
destination,  and  during  the  whole  time  the  freight  was  being 
earned,  and  consequently  liable  to  the  plaintiff  for  the  freight. 
That  the  plaintiff  had  a  lien  upon  the  cargo  for  the  freight  makes 
no  difference.  It  was  a  right  which  he  might  waive,  without 
impairing  his  remedy  by  action.  He  might  have  delivered  the 
590  barrels  of  flour  to  the  consignees,  and  immediately  called 
upon  the  consignor  for  the  balance  of  the  freight.  He  was  not 
bound  to  pay  for  the  ten  massing  barrels  of  flour.  Having  done 
so,  I  doubt  very  much  whether  he  could  sustain  any  action  against 
the  defendant  for  the  money  thus  paid  for  them,  if  the  case 
stopped  there,  cm  the  ground  that  it  was  paid  voluntarily  and 
without  the  defendant's  request.  But  evidence  was  given  tend- 
ing to  show  that  Clark  &  Coleman,  the  consignees,  had  accounted 
with  the  defendant  for  the  whole  600  barrels ;  and  I  think  the 
referee  was  warranted  by  the  evidence  in  finding  as  he  has  done* 
that  they  did  so  account  with  him.  This  was  an  adoption  or  rat- 
ification by  the  defendant  of  an  unauthorised  payment  by  the 
plaintiff  for  him,  and  for  which  I  think  the  defendant  is  liable 
to  the  plaintiff  in  an  action  for  money  paid,  or  money  had  and 
received. 

It  is  objected,  on  the  part  of  the  defendant,  that  parol  evidence 
was  improperly  received  to  show  an  error  or  mistake  in  the  bill 
of  lading.     The  mistake  to  which  the  parol  evidence  related, 
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was  in  that  part  of  it  which  stated  and  admitted  the  quantity  of 
flour  received. 

A  bill  of  lading  has  a  twofold  aspect,  viz.  a  receipt,  and  a 
contract  to  carry  and  deliver.  It  was  held  in  Barret  v.  Rogers, 
(7  Mass.  Rep.  279,)  that  a  bill  of  lading  was  not  conclusive  evi- 
dence as  to  the  condition  of  the  goods  shipped.  (See  also  Cow- 
en  6f  HUFs  Notes,  p.  1439,  note  962.)  So  far  as  the  bill  of 
lading  is  a  contract,  it  is  undoubtedly  conclusive  between  the 
parties  to  it.  (Emery  v.  Holly,  14  Wend.  Rep.  26.)  But  that 
part  of  it  which  is  an  admission  of  the  number  or  quantity 
received,  and  to  which  'the  contracting  part  relates,  I  have  no 
doubt  may  be  explained  or  contradicted,  like  any  other  receipt. 
There  is  nothing  in  the  nature  of  the  case  to  take  it  out  of  the 
rule  on  that  subject.  It  is  well  settled  that  an  admission  of  the 
payment  of  the  consideration  money,  in  a  conveyance  of  land, 
may  be  explained  or  contradicted,  provided  the  nature  of  the 
grant  is  not  thereby  affected — and  that,  between  the  parties  to 
the  conveyance.  I  thiol ,  *he  parol  evidence  in  thia  case  to  show 
a  mistake  in  the  quantity  01  flour  was  properly  received. 

It  is  also  objected  that  the  action  will  not  lie  upon  the  money 
counts.  I  am  not  able  to  perceive  any  objection  to  sustaining 
the  action  for  money  had  and  received,  or  money  paid.  The  de- 
fendant has  had  the  benefit  of  the  price  paid  by  the  plaintiff  for 
the  ten  barrels  of  flour.  He  is  to  be  deemed  to  have  received  the 
amount  in  money,  which,  in  equity  and  justice,  belonged  to  the 
plaintiff;  and  there  is  no  Reason  that  I  can  appreciate,  why  he 
should  not  pay  it  back  to  him.  I  think  it  in  perfect  consistency 
with  the  theory  of  the  action,  to  allow  the  plaintiff  to  recover  in 
this  form  of  action.  (See  Brown  v.  Hodgson,  4  Taunt.  189.) 
The  motion  to  set  aside  the  report  of  the  referee  is  denied. 

Vol.  IX.  61 
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James  and  others  vs.  Stull  and  Andrews. 

The  statute  of  1842,  authorizing  sales  of  mortgaged  premises,  under  the  power 
contained  in  a  mortgage,  upon  a  notice  of  twelve  weeks,  is.  not  unconstitu- 
tional and  void,  so  far  as  it  operated  upon  mortgages  in  existence  at  the 
time  of  its  passage ;  notwithstanding  that,  previous  to  that  statute,  a  notice 
of  twenty-four  weeks  was  necessary.    Welles,  P.  J.  dissented. 

A  power,  in  a  mortgage,  giving  to  the  mortgagee  the  right,  in  case  of  default 
in  payment,  to  sell  the  premises,  according  to  law,  is  to  be  construed  to  mean 
that  in  case  the  mortgagor  shall  fail  to  pay,  so  as  to  make  it  necessary  for 
the  mortgagee  to  resort  to  the  remedy  to  enforce  his  rights,  he  shall  proceed 
according  to  the  law  in  force  at  the  time  the  default  occurs.    Per  Johnson,  J. 

State  legislatures  have  the  unquestionable  right  to  pass  laws  which  operate  to 
control  and  modify  the  express  or  implied  provisions  of  contracts,  so  long  as 
they  do  not  transcend  the  limits  prescribed  by  the  constitution  of  the  Uni- 
ted States.  It  is  only  when  they  impair  the  obligation  of  contracts,  that  the 
validity  of  their  acts  may  be  called  in  question.    Per  Johnson,  J. 

The  true  question  is,  whether  the  obligation  of  the  contract  is  impaired,  either 
by  the  law  operating  upon  it  directly,  or  by  its  operating  upon  the  remedy 
in  such  a  manner  as  to  essentially  impair  and  take  away  the  right  of  the 
party  to  enforce  the  obligation.  It  is  not  enough  that  the  remedy  is  changed, 
and  rendered  less  speedy  and  convenient.  If  there  is  still  a  substantial 
remedy  left,  to  enable  the  party  to  enforce  his  rights,  that  is  sufficient.  Per 
Johnson,  J. 

In  Equity.  The  bill  was  filed  by  the  plaintiffs,  as  subse- 
quent mortgagees,  to  redeem  a  portion  of  certain  premises  cov- 
ered by  their  mortgage,  from  a  sale  under  a  prior  mortgage,  and 
to  foreclose  their  mortgage.  The  first  mortgage  was  executed 
upon  the  whole  premises,  Sept.  27, 1887,  and  was  foreclosed  by 
advertisement  published  in  a  newspaper  twelve  weeks,  and  bid 
in  by  the  assignee  of  the  mortgage,  on  the  5th  of  April,  1848. 
The  defendant  Julius  T.  Andrews  subsequently  paid  the  pur- 
chaser the  amount  of  his  bid,  and  took  a  conveyance  of  the  prem- 
ises from  him. 

The  plaintiffs'  mortgage  was  executed  on  the  25th  of  October, 
1841,  upon  a  part  of  the  premises,  by  the  defendant  Stull,  who 
was  then  owner,  subject  to  the  first  mortgage.  The  plaintiffs 
alledged  that  they  were  ignorant  of  the  foreclosure  and  sale  m*- 
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dor  the  first  mortgage,  and  elaimed  that  the  sale  was  no  bar  to 
their  right  to  redeem ;  and  that  the  sale  was  void  by  reason  of 
the  notice  having  been  published  only  twelve  weeks. 

&  Mathews,  for  the  plaintiffs. 

C.  Tucker  and  H.  Qay9  for  the  defendants. 

Johnson,  J.  If  the  sale  of  the  mortgaged  premises,  in  pur- 
suance of  the  power  of  sale  in  the  mortgage,  was  valid,  under  the 
twelve  weeks'  notice,  the  complainants  are  barred  of  their  equity 
of  redemption.  By  the  revised  statutes,  prior  to  the  act  of  1842, 
the  right  of  every  "  mortgagee  of  the  same  premises  whose  title 
accrued  prior  to  such  sale,"  was  reserved  from  the  operation  of 
the  sale.  But  by  the  act  of  1842,  every  person  claiming  by  such 
a  title  is  barred  by  a  sale  pursuant  to  that  act,  to  a  purchaser  in 
good  faith.  The  right  of  a  mortgagee  is  not  a  title,  but  that 
term  is  used  both  in  the  revised  statutes  and  in  the  act  of  1842, 
to  designate  the  claim  or  interest  which  the  mortgagee  has  in 
the  mortgaged  premises.  But  it  is  insisted  on  the  part  of  the 
complainants,  that  the  sale  is  void  because  the  notice  was  only 
published  twelve  weeks,  and  that  the  statute  authorizing  sales 
of  mortgaged  premises  under  the  power  in  the  mortgage,  upon 
such  a  notice,  so  far  as  it  operates  upon  mortgages  in  existence 
at  the  time  of  its  passage,  is  unconstitutional  and  void.  The 
argument  is  that  the  power  of  sale  in  the  mortgage  is  part  of  the 
contract,  and  that  the  terms  of  the  power  giving  the  right  to  sell 
according  to  law  must  be  construed  to  mean  the  law  as  it  ex- 
isted at  the  time  the  mortgage  was  executed,  which  required  a 
notice  of  twenty-four  weeks.  It  seems  to  me,  however,  that  a 
much  more  reasonable  and  salutary  interpretation  of  this  lan- 
guage would  be,  that  the  parties  intended  by  it  that  in  case  the 
mortgagor  should  fail  to  perform  his  obligation  to  make  payment, 
so  as  to  render  it  necessary  for  the  mortgagee  to  resort  to  the 
remedy  to  enforce  his  rights,  he  should  proceed  according  to  the 
law  in  force  at  the  time  such  resort  became  necessary.  But  if 
we  concede  that  the  publication  of  the  notice  for  twenty-four 


484  CASES  IN  LAW  AND  EQUITY  [Sir*  3 


James  v.  StulL 


weeks  before  sale  was  what  the  parties  intended,  and  was  in  short 
a  part  of  the  contract,  it  wonld  not  certainly  follow  that  the  act 
in  question  is  unconstitutional. 

State  legislatures  have  the  unquestionable  right  to  pass  laws 
which  operate  to  control  and  modify  the  express  or  implied  pro- 
visions of  contracts,  so  long  as  they  do  not  transcend  the  limits 
prescribed  by  the  constitution  of  the  United  States.  It  is  only 
when  they  impair  the  obligation  of  contracts,  that  the  validity 
of  their  acts  may  be  called  in  question.  Mr.  Justice  Baldwin,  m 
delivering  the  opinion  of  the  court  in  McCracken  v.  Haywood, 
(2  Howard,  608,)  says  that  it  is  not  to  be  understood  that  in  the 
decision  in  Bronson  v.  Kinzie,  (1  Howard,  811,)  or  in  any 
former  decision  of  that  court,  they  had  decided  that  all  state 
legislation  on  existing  contracts  was  repugnant  to  the  constitu- 
tion. And  in  that  case  it  is  expressly  admitted  that  the  power 
of  state  legislatures  to  pass  recording  acts,  the  effect  of  Which 
may  be  to  postpone  the  elder  grantee  to  the  younger,  and  to 
render  the  prior  grant  fraudulent  and  void  as  against  a  subse- 
quent purchaser  in  good  faith,  and  also  acts  of  limitation,  whether 
the  acts  are  before  or  after  the  date  of  the  deed  or  contract  upon 
which  they  are  to  operate,  is  undoubted,  and  that  their  validity 
can  not  be  questioned. 

Chief  Justice  Taney,  in  Bronson  v.  Kinzie)  says  in  regard  to 
that  case,  that  "if  the  laws  of  the  state  had  done  nothing  more 
than  change  the  remedy  upon  contracts  of  this  description  they 
would  be  liable  to  no  constitutional  objection.  For  undoubtedly 
a  state  may  regulate  at  pleasure  the  modes  of  proceeding,  in  its 
courts,  in  relation  to  past  contracts  as  well  as  future.  It  may, 
for  example,  shorten  the  period  of  time  within  which  claims  shall 
be  barred  by  the  statute  of  limitations."  And  he  proceeds  to 
show  that  the  legislature  may  in  its  discretion  exempt  property 
from  execution,  and  that  this  power  must  necessarily  reside  in 
every  state,  to  enable  H  to  secure  its  citizens  from  unjust  liti- 
gation, and  protect  them  in  those  pursuits  which  are  necessary 
to  the  existence  and  well  being  of  every  community.  "  What- 
ever belongs  to  the  remedy  merely,  may  be  altered  according  to 
Ae  will  of  the  state,  provided  the  alteration  does  not  impair  the 
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obligation  of  the  contract.  Bat  if  that  effect  is  produced,  it  is 
immaterial  whether  it  is  done  by  acting  on  the  remedy  or  directly 
on  the  contract  itself." 

The  true  question  undoubtedly  is,  whether  the  obligation  of  the 
contract  is  impaired  either  by  the  law  operating  upon  it  directly, 
or  by  its  operating  upon  the  remedy  in  such  a  manner  as  to  essen- 
tially impair  and  take  away  the  right  of  the  party  to  enforce  the 
obligation.  It  is  not  enough  that  the  remedy  is  changed,  and 
rendered  less  speedy  and  convenient  If  there  is  still  a  sub- 
stantial remedy  left,  to  enable  the  party  to  enforce  his  rights, 
that  is  sufficient.  The  obligation  of  a  contract  consists  in  its 
binding  force  upon  the  party  making  it  The  remedy  is  the 
power  and  the  means  given,  either  in  the  contract  itself  or  by 
the  law  of  the  land,  to  the  other  party  to  enforce  the  fulfillment 
of  the  obligation  when  it  is  broken.  The  legislature  can  not  de- 
prive a  party  of  this  right,  or  of  the  means  to  enforce  it,  but  it 
may  undoubtedly  change  time,  and  mode,  and  process,  and  forum, 
at  its  pleasure,  so  that  the  binding  obligation,  and  the  right  to 
enforce  it,  remain  essentially  unimpaired,  and  some  adequate 
means  are  still  secured.  It  is  said  in  Butler  v.  Palmer,  (1  HUly 
329,)  "  the  authorities  are  abundant,  both  in  the  U.  States  court* 
and  our  own,  that  a  statute  impairing  the  remedy  is  constitu- 
tional, especially  when  it  operates  merely  by  way  of  limitation 
in  point  of  time."  That  was  a  case  where  an  existing  right  of 
redemption  for  one  year  was  reduced  to  nine  months  by  the  act 
of  the  legislature,  and  it  was  held  to  be  constitutional  It  is 
supposed  by  the  complainants'  counsel  that  the  assignee  of  the 
mortgage,  in  this  case,  having  derived  his  power  to  sell  in  this 
manner  from  the  power  in  the  mortgage,  solely,  and  that  being 
a  material  part  of  the  contract,  the  case  is  somewhat  different 
from  what  it  would  be  were  the  power  to  sell  given  by  law  in- 
stead of  the  contract.  But  I  think  this  can  make  no  difference, 
where  nothing  is  stipulated  for  beyond  the  right  the  law  confers. 
In  McCracken  v.  Hay  ward,  it  is  said  that  "the  express  power 
which  a  mortgagor  confers  on  the  mortgagee  to  sell  as  his  agent  is 
not  more  potent  than  that  which  the  law  delegates  to  the  marshal 
to  sell  and  convey  the  property  levied  on  under  an  execution." 
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No  one,  I  apprehend,  doubts  the  right  of  the  legislature  to  pass 
laws  prescribing  a  longer  or  shorter  time  to  the  sheriff  to  adver- 
tise, before  selling  upon  execution.  Hera  the  power  expressly 
authorises  the  party  to  proceed  and  sell  according  to  law ;  which 
I  take  to  mean  the  law  in  force  when  a  sale  should  become  ne- 
cessary. But  whether  this  be  so  or  not,  a  law  prescribing  a 
shorter  time  for  advertising  before  sale  than  then  existed  would 
not  be  repugnant  to  the  constitution.  It  would  impair  neither 
the  obligation  of  the  contract,  its  binding  force  upon  the  party 
making  it,  nor  the  remedy  of  the  other  party.  The  obligation 
would  still  remain  in  full  force,  and  the  remedy,  instead  of  being 
impaired,' is  rendered  more  speedy  and  advantageous.  There 
can  be  no  pretext  for  saying  that  the  obligation  of  the  contract 
is  in  any  degree  impaired  by  the  act  in  question.  This  change 
in  the  time  of  advertising  before  sale  upon  a  mortgage,  is  but 
one  of  several  which  from  time  to  time  have  been  made  by  the 
legislature,  and  the  right  has  never  before  been  questioned. 
Thousands  of  titles  have  passed  under  each  of  these  acts,  ope- 
rating upon  mortgages  existing  at  the  time  of  their  passage  re- 
spectively, which  to  disturb  and  render  insecure,  now,  would  be 
an  intolerable  evil.  To  hold  this  act  unconstitutional  would  be  to 
deny  to  the  legislature,  virtually,  all  power  to  legislate  in  regard 
to  the  practice  of  courts  and  proceedings  on  the  part  of  creditors, 
to  collect  debts ; — a  power  which  must  always  exist  and  be  fre- 
quently called  into  exercise  in  every  commercial  and  advancing 
community,  to  meet  peculiar  exigencies,  and  keep  the  organiza- 
tion of  courts  and  their  proceedings  in  harmony  with  the  demands 
of  business  and  the  substantial  progress  of  society. 
The  complainants'  bill  must  be  dismissed  with  costs. 

Selden,  J.  concurred. 

Welles,  J.  dissented. 

Bill  dismissed. 
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Dtjvoll  and  others  vs.  Wilson  and  others,  ex*rs  of  Duvoll. 

Although  natural  love  and  affection,  between  near  relatives,  is  a  sufficient  con- 
sideration to  support  a  deed,  or  an  executed  contract,  yet  it  will  not  render 
obligatory  a  mere  covenant  or  promise,  or  executory  agreement. 

Accordingly,  where  a  father,  in  consideration  of  natural  love  and  affection, 
executed  a  deed  to  his  grandchildren,  which  contained  a  covenant  that  the 
grantor  was  seised  of  a  good  and  indefeasible  estate  of  inheritance,  in  the 
premises  conveyed,  free  and  clear  of  all  incumbrance,  and  it  turned  out  that 
the  premises  were,  at  the  date  of  the  deed,  subject  to  a  mortgage  executed 
by  a  previous  owner ;  Held  that  the  grantees  could  not  maintain  an  action 
against  the  executors  of  the  grantor,  to  compel  them  to  pay  off  that  mort- 
gage, out  of  the  assets  of  their  testator. 

Motion  to  set  aside  report  of  a  referee.  William  Duvoll,  on 
the  11th  of  March,  1846,  made  his  will,  by  which,  among  other 
provisions,  he  devised  to  the  plaintiffs,  his  grandchildren,  a  cer- 
tain piece  of  land  containing  about  sixty  acres,  in  fee,  subject  to 
an  interest  which  by  the  same  devise  was  vested  in  the  son  of 
the  testator  and  father  of  the  plaintiffs,  during  his  life.  On  the 
22d  day  of  January,  1847,  the  testator  executed,  under  his  hand 
and  seal,  to  the  plaintiffs,  a  deed  of  conveyance  of  sixty-five  acres, 
being  the  sixty  acres  devised,  and  five  acres  in  addition  thereto, 
in  consideration  as  expressed  in  the  deed,  of  the  sum  of  $5  paid 
and  of  the  testator's  affection  for  the  said  plaintiffs.  This  deed 
contained  a  covenant  that  the  grantor,  at  the  time  of  its  execu- 
tion, was  seised  of  a  good  and  indefeasible  estate  of  inheritance 
in  the  premises  cqpveyed,  free  and  clear  of  all  incumbrance.  On 
the  22d  day  of  February,  1847,  the  testator  died,  and  on  the  3d 
day  of  April  thereafter  the  will  was  duly  proved  by  the  defend- 
ants, the  executors  named  therein.  The  premises  so  conveyed 
to  the  plaintiffs,  at  the  time  of  the  execution  of  the  deed  as  well 
as  of  the  death  of  the  testator,  were  subject  to  a  mortgage  exe- 
cuted by  a  previous  owner,  upon  which  there  remained  due  and 
unpaid  the  sum  of  $405  of  principal,  besides  interest  This  suit 
was  brought  by  the  plaintiffs  to  compel  the  executors  to  pay  off 
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this  mortgage  out  of  the  assets  of  the  deceased,  being  in  the  na- 
ture of  a  bill  in  equity  for  a  specific  performance  of  the  covenants 
in  the  deed.  The  case  was  referred  to  a  sole  referee,  who  re- 
ported in  favor  of  the  plaintiffs;  and  the  defendants  moved  to 
set  aside  the  report. 

By  the  Court,  Selden,  J.    It  is  conceded  that  the  pecuniary 
consideration  named  in  the  deed  was  nominal  merely,  and  that 
nothing  was  in  fact  paid.     The  position  taken  by  the  defendants 
\  is  this :  that  while  natural  love  and  affection  between  near  rela- 
'  tives  is  a  sufficient  consideration  to  support  a  deed,  or  an  execu- 
ted contract,  yet  that  it  will  not  render  obligatory  a  mere  cove- 
nant or  promise,  or  executory  agreement.    That  to  support  the 
latter,  in  equity,  as  well  as  at  law,  a  valuable  consideration  is 
N  necessary. 

This  raises  a  question  of  considerable  nicety,  and  one  which 
can  not,  perhaps,  be  considered  even  at  this  day  as  very  well 
settled.  The  point  seems  to  have  been  first  distinctly  presented 
in  the  year  1835,  in  the  case  of  Ellis  v.  Nimmo,  (Lloyd  $•  Gould, 
883.)  That  was  a  case  of  an  agreement  by  a  father,  without 
consideration  other  than  mere  natural  affection,  to  make  a  pro- 
vision for  a  married  daughter.  The  father  declining  to  carry  out 
the  agreement,  a  bill  was  filed,  and  Sugden,  Lord  Chancellor  of 
Ireland,  decreed  a  specific  performance  of  the  agreement,  on  the 
ground  that  it  was  founded  upon  a  meritorious  consideration. 
The  authority  of  this  case,  however,  was  questioned  by  the  vice 
chancellor,  in  a  case  which  arose  two  years  afterwards,  (see  Hol- 
loway  v.  Headington,  8  Sim.  824 ;)  and  in  the  still  later  case 
of  Jeffreys  v.  Jeffreys,  decided  in  1841,  (1  Craig  $  Phil.  138,) 
it  was  expressly  overruled  by  Lord  Chancellor  Cottenham.  This 
last  case  was  identical  in  principle  with  the  one  before  us.  There 
a  father  had  conveyed,  by  voluntary  settlement,  certain  freehold 
estates  to  trustees  for  the  benefit  of  his  daughters,  and  by  the 
same  instrument  had  covenanted  to  surrender  certain  copyhold 
estates,  subject  to  the  same  trusts.  The  father  died,  and  his 
widow  having  been  admitted  to  some  of  the  copyholds,  a  bill  was 
filed  to  compel  a  specific  execution  of  the  trusts.    The  chancel- 
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lor  decreed  that  the  settlement  was  valid  as  to  the  freeholds,  but 
void  as  to  the  copyholds,  for  want  of  a  consideration.  This  de- 
cision, if  law,  folly  sustains  the  position  of  the  defendants  here, 
who  admit  the  validity  of  the  deed  as  a  conveyance,  but  deny 
the  obligation  of  the  covenants  which  it  contains. 

We  have  then  these  two  cases  of  Ellis  v.  Nimrno  and  Jeffreys 
v*  Jeffreys,  one  decided  by  Lord  Chancellor  Sugden  in  1835,  and 
the  other  by  Lord  Cottenham  in  1841,  in  direct  opposition  to 
each  other  If  there  are  no  other  considerations  bearing  upon 
the  relative  weight  of  these  decisions,  I  suppose  the  last  one 
should  be  followed.  But  we  are  not  to  confine  our  attention  to 
their  relation  in  point  of  time  alone,  but  should  look  to  see  whether 
any  other  reasons  can  be  found  for  following  one  rather  than  the 
other.  It  is  to  be  observed  that  Ellis  v.  Nimmo  stands  alone, 
but  Jeffreys  v.  Jeffreys  receives  some  support  from  the  decision 
of  the  vice  chancellor  in  Holloway  v.  Headington,  before  cited; 
while  the  force  of  Ellis  v.  Nimmo  is  impaired  by  what  is  stated 
by  the  vice  chancellor  as  to  the  decision  of  the  successor  of  Lord 
Sugden  in  the  same  case. 

The  case  of  Dillon  v.  Coppin,  (4  MyL  $•  Craig,  647,)  may 
also  be  considered  as  to  some  extent  going  to  confirm  the  prin- 
ciple of  Jeffreys  v.  Jeffreys.  There  a  father,  by  deed,  had  con- 
veyed certain  freehold  estates  for  the  benefit  of  his  daughter, 
and  by  the  same  deed  had  also  transferred  certain  East  India 
stock  and  shares  in  an  insurance  company.  By  the  East  India 
charter,  stock  could  only  be  transferred  by  an  entry  in  the  books, 
in  a  particular  form ;  and  the  shares  in  the  insurance  company 
were  also,  by  the  articles  of  the  company,  to  be  transferred  at 
the  office  of  the  company  only.  After  the  death  of  the  father,  a 
bill  was  filed  by  some  of  his  children  to  set  aside  the  deed,  so  far 
as  it  purported  to  convey  the  East  India  and  insurance  stock. 
On  the  argument  of  that  case  the  question  here  raised  was  fully 
discussed ;  the  counsel  for  the  plaintiff  taking  the  ground  that  the 
deed  amounted  to  no  more  than  an  executory  agreement  to  convey, 
which,  being  without  consideration,  other  than  what  is  termed  a 
meritorious  consideration,  could  not  therefore  be  enforced ;  while 
on  the  part  of  the  defendants  it  was  contended  that  being  made  in 
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favof  of  children  and  grandchildren,  the  moral  obligation  to  provide 
lor  them  was  a  Sufficient  consideration  to  support  it.  The  chan- 
cellor held  that  the  deed,  so  far  as  the  stocks  were  concerned, 
was  wholly  inoperative  and  void,  thus  virtually,  in  this  case  as 
well  as  in  that  of  Jeffreys  y.  Jeffreys,  overruling  the  case  of 
Ellis  v.  Nirrvmo. 

It  may  be  remarked,  also,  that  the  counsel  for  the  plaintiff  in 
Dillon  v.  Coppin,  stated  without  its  being  denied  on  the  other 
Side,  that  the  decision  of  Chancellor  Sugden,  in  Ellis  v.  Nimmo, 
Was  substantially  overruled  by  Lord  Plunket,  his  immediate 
Successor,  upon  a  rehearing  of  the  same  cause ;  thus  confirming 
what  was  said  by  the  vice  chancellor  in  Holloway  v.  Head- 
ingion. 

There  are,  therefore,  the  three  later  cases  to  which  I  have 
referred  standing  opposed  to  that  of  Ellis  v.  Nimmo.  Still  it 
is  to  be  observed  that  the  decisions  in  these  three  cases  are  very 
brief,  while  that  of  Lord  Chancellor  Sugden  goes  into  an  elaborate 
course  of  reasoning  to  support  the  conclusion.  If  this  reasoning, 
therefore,  should  be  found  upon  investigation  to  be  entirely  sat- 
isfactory, it  might  justify  the  courts  at  this  day  in  following 
that  case.  I  shall  not  attempt  a  minute  examination  or  analysis 
of  the  argument  of  the  learned  chancellor,  but  shall  Bimply 
Advert  to  some  considerations  which  seem  to  me  to  be  suggested 
by  it. 

The  principal  analogies  referred  to  by  the  chancellor  to  sup- 
port his  decision,  are  the  practice  of  courts  of  equity,  prior  to 
the  Statute  of  uses,  to  execute  covenants  to  stand  seised,  founded 
Upon  &  meritorious  Consideration  only,  and  to  aid  the  defective 
Execution  of  powers,  and  defective  surrenders  of  copyhold  estates, 
Where  there  was  &  like  consideration.  It  is  worthy  of  remark 
that  fall  these  examples  relate  to  the  transfer  of  estates.  Now 
What  is  termed  A  meritorious  consideration,  (which  it  is  unne- 
cessary here  to  define,)  having  always  been  held  sufficient,  even 
*t  law,  to  support  An  actual  conveyance,  all  that  was  done  by 
equity  in  cases  of  the  defective  execution  of  powers,  and  defec- 
tive Surrenders,  was  to  carry  into  effect  a  conveyance  imperfectly 
executed.    The  intention  of  the  parties  being  clear,  the  oonside- 
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ration  sufficient,  and  the  necessary  act  to  effectuate  the  ixrtent 
having  been  attempted,  but  not  perfectly  performed,  equity 
comes  in  and  perfects  the  conveyance.  This  is  no  more  thaa 
the  exercise  of  the  ordinary  power  of  the  court  to  relieve  against 
mistakes  or  accidental  omissions.  The  difference  is  manifest 
betweeen  such  cases  and  interfering  to  give  effect  to  a  mere  ex- 
ecutory contract,  where  nothing  has  been  done.  The  distinction 
between  agreements  executed  wholly  or  partially,  and  those 
resting  in  fieri,  runs  through  all  the  capes  on  this  and  analogous 
subjects.  The  example  of  covenants  to  stand  seised,  is  the  only 
one,  as  it  seems  to  me,  which  bears  very  directly  upon  .the  point 
in  question.  There  the  court  did,  it  is  true,  interfere  to  enforce 
what  prior  to  the  statute  of  uses  might  be  regarded  as  to  some 
extent  an  exeoutory  contract  At  that  day  uses  and  trusts  were 
special  favorites  of  the  court  of  chancery.  They  enforced  trusts 
not  only  then  but  since,  although  created  in  favor  of  entire 
strangers  and  without  consideration,  provided  nothing  remained 
to  be  done  to  perfect  the  trust  (Ellison  v.  Ellison,  6  Ve#ey, 
666.)  Uses,  also,  which  bore  a  strong  analogy  to  trusts,  shared 
with  them  the  favor  of  the  court  But  what  was  a  covenant  to 
stand  seised  to  the  use  of  another?  It  was  simply -a  device  by 
which,  originally,  the  whole  beneficial  interest  in  an  estate  could 
be  conveyed  without  transferring  the  legal  title.  The  shadow 
only  remained  in  the  covenantor ;  the  whole  substance  was  in 
the  cestui  que  use.  What  was  this  but  a  substantial  conveyance 
of  the  estate,  even  before  the  statute  of  uses,  which  rendered  ft 
an  actual  conveyance?  And  why  should  not  Hie  same  consid- 
eration which  would  support  the  one  support  the  other?  Jt 
strikes  me  that  the  court  of  chancery  might  well  be  justified  in 
so  holding,  without  taking  the  broad  ground  that  natural  affec- 
tion alone,  or  the  moral  obligation  to  provide  for  a  wife  or 
.children,  constitutes  a  sufficient  consideration  to  support  a  m&e 
executory  promise  or  covenant  If  the  rule  was  as  broad  as 
that,  it  is  certainly  surprising  that  no  case  had  ever  arisen,  prior 
to  that  of  Ellis  v.  Nimmo,  in  which  it  had  been  applied  to  any 
species  of  executory  contract,  except  that  of  a  covenant-to  stand 
seised  to  uses. 
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The  case  of  Beard  v.  Nutthall,  (1  Verm.  R.  497,)  relied  upon 
by  the  referee  in  this  case,  does  not  involve  the  principle.  It 
proceeded  upon  the  ground  that  an  agreement  under  hand  and 
seal,  estopped  the  party  from  setting  up  a  want  of  consideration. 
It  is  not  put  at  all  upon  the  ground  of  a  meritorious  considera- 
tion, and  the  only  importance  attached  to  the  circumstance  of 
the  plaintiff  being  the  wife  of  the  obligee  was,  that  it  rendered 
her  act,  in  surrendering  the  bond,  nugatory. 

The  remark  of  Sir  Joseph  Jekyll,  in  3  P.  Wms.  222,  also 
cited  by  the  referee,  referred  merely  to  the  case  of  a  trust ;  and 
I  have  already  shown  that  courts  of  equity  would  execute  a  trust, 
when  once  created,  in  favor  of  a  mere  volunteer. 

Upon  the  whole,  it  seems  to  me  that  the  case  of  Ellis  v. 
Ntmnw  is  without  any  direct  authority  to  support  it,  and  that 
the  reasoning  of  the  learned  chancellor  in  that  case  is  by  no 
means  conclusive. 

The  case  of  Bunn  v.  Winthrop,  cited  from  1  John.  Ch.  R. 
829,  has  no  bearing  upon  this  case,  except  to  confirm  the 
distinction  between  acts  consummated  and  mere  executory  agree- 
ments. 

I  am  aware  that  the  late  Assistant  Vice  Chancellor  Sandford, 
in  the  case  of  Hayes  v.  Kershaw,  (1  Sand.  Ch.  R.  258,)  as- 
sumes that  covenants  or  agreements  founded  not  upon  a  valuable 
but  a  meritorious  consideration  merely  will  be  specifically 
enforced  in  equity.  But  that  point  was  not  involved  in  the  case ; 
and  although  the  case  of  Ellis  v.  Nimmo  is  cited  in  a  note  to 
this  part  of  the  opinion,  the  cases  of  Holloway  v.  Headington, 
DUlon  v.  Copping,  and  Jeffreys  v.  Jeffreys,  are  none  of  them 
referred  to.  Judge  Story  seems  to  considei  these  cases  last 
named  as  settling  the  question ;  (2  Eq.  Juris.  §§  798,  6.  987,) 
and  such  examination  as  I  have  been  able  to  give  the  subject 
has  brought  me  to  the  same  conclusion. 

The  cases  of  Fink  v.  Cox,  (18  John.  145,)  and  Parish  v. 
Stone,  (14  Pick.  198,)  show  conclusively  that  the  covenant  can 
not  be  sustained  as  a  donatio  causa  mortis. 

The  report  of  the  referee  must  be  set  aside. 
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Budd  and  others  vs.  Walker. 

On  a  suggestion  for  mesne  profits,  after  a  recovery  in  ejectment,  the  plaintiff 
can  only  recover  for  the  six  years  next  before  the  filing  of  the  suggestion. 
He  can  not  elect  to  recover  for  the  six  years  next  succeeding  the  commence- 
ment of  the  ejeetment  suit. 

Suggestion  for  mesne  profits.  The  suggestion  claimed 
mesne  profits  from  12th  of  July,  1887,  until  15th  of  April,  1845. 
On  the  t<al  at  the  Monroe  circuit,  in  February,  1847,  before 
Whiting,  circuit  judge,  the  plaintiff  introduced  in  evidence  a 
judgment  record  in  an  ejectment  suit  between  the  parties  to  thi* 
action,  filed  in  the  clerk's  office  in  Geneva,  13th  December,  1844, 
by  which  it  appeared  the  plaintiffs  had  recovered  certain  prem- 
ises in  the  town  of  Greece,  Monroe  county.  It  appeared  by  this 
record  that  the  ejectment  suit  was  commenced  in  July,  1887* 
The  suggestion  for  mesne  profits  was  filed  in  April,  1845.  The 
only  question  at  the  circuit,  as  presented  by  the  bill  of  excep- 
tions, was,  which  period  of  six  years  the  plaintiffs  were  entitled 
to  recover  for.  The  circuit  judge  allowed  them  to  elect  the  six 
years  next  succeeding  the  commencement  of  the  ejectment  suit. 
The  defendant  contended  that  the  plaintiff  should  be  confined  to 
the  six  years  next  preceding  the  recovery  in  the  ejectment  suit 

The  plaintiff  recovered  $60  damages. 

W.  8.  Bishop,  for  defendant,  moved  for  a  new  trial. 
Gfeo.  E.  King,  for  plaintiff. 

By  the  Court,  Welles,  J.  The  plaintiff  was  permitted  to 
recover  for  the  mesne  profits  during  six  years  next  succeeding 
the  commencement  of  the  ejectment  suit — that  is  to  say,  from 
July,  1837,  to  July,  1843.  The  judgment  roll  in  the  ejectment 
suit  was  filed  Dec.  30, 1844,  and  the  suggestion  for  mesne  profits 
was  filed  in  April  following — 1845. 

I  think  it  can  not  be  successfully  contended  that  the  plaintiff 
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had  the  right  of  selecting  any  six  years  he  might  choose,  and 
recover  for  that  period.  The  six  years  referred  to  in  the  statute 
must  be  a  fixed  and  certain  period,  with  reference  to  some  stage 
of  the  proceedings  either  in  the  ejectment  suit,  or  upon  the  sug- 
gestion for  mesne  profits.  If,  however,  the  period  selected  was 
the  one  which  the  law  decides  was  the  correct  one,  the  fact  that 
the  plaintiff  was  allowed  to  make  the  selection,  constitutes  no 
ground  for  a  new  trial. 

It  is  not  denied  that  in  the  eld  action  of  trespass  for  mesne 
profits,  the  recovery  wm  limited  to  the  six  years  next  preceding 
die  commencement  of  the  action  to  recover  them.  The  proceed- 
ing provided  for  by  the  revised  statutes  is  in  lieu  of  the  fencer 
action  of  trespass,  (2  R.  S.  310,  i  44,)  &nd  I  think  the  rules 
which  were  applicable  to  the  latter,  should  govern  the  former, 
excepting  where  the  statute  directs  otherwise.  The  object  is  the 
Mine  in  Tjefch.  In  the  former  action  of  trespass,  it  was  necessary 
to  plead  the  statute  of  limitations,  or  the  plaintiff  might  recover 
fin*  the  whole  period  to  which  he  could  show  himself  entitled, 
without  reference  to  the  Bix  years  limitation.  In  the  proceeding 
by  suggestion,  it  is  not  necessary  to  plead  the  statute,  for  the 
plaintiff  can  in  no  case  recover  for  more  than  six  years  oocu- 
paney.  (2  M.  S.  811,  i  50.  Jackxm  v.TTood,  24  WW.  443.) 
But  this  can  make  no  difference  as  to  the  particular  period  of  six 
years  occupancy  of  the  premises  by  the  defendant,  for  winch  the 
plaintiff  shall  recover  damages.  It  is  to  be  regretted  that  the 
legislature  did  not  specify  when  the  six  years  to  which  the  plain- 
tiff's recovery  is  limited,  should  commence  or  terminate.  The 
object  of  all  statutes  of  limitation  is  to  prevent  the  setting  up  of 
stale  and  dormant  claims.  They  are  called  statutes  of  sepcse ; 
they  fix  a  period  within  which,  in  point  of  time,  a  claim  or  right 
must  exist,  in  crder  to  be  the  subject  of  judicial  cognisance ;  and 
that  period  I  think  must  terminate  at  the  time  when  the  party 
asserting  the  claim  commences  legal  proceedings  with  a  view  to 
enforce  it.  In  view  of  this  rule,  the  period  of  limitation  in  the 
present  case  would  terminate,  either  at  the  time  of  the  com- 
mencement of  the  ejectment  suit,  or  the  filing  the  suggestion  for 
meene  profits.    The  tendency  of  the  argument  <rf  -the  plaintiffs* 
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counsel,  that  the  suggestion  is  a  continuation  of  the  ejectment 
suit,  is  to  prove  that  the  six  years  in  question  must  be  next  be- 
fore the  commencement  of  the  ejectment  suit.  That,  however, 
was  not  what  he  asked  for,  or  what  the  court  allowed  him ;  nor 
was  it  what  the  defendant  contended  for. 

But  to  return  to  the  real  question  before  us.  We  are  clear 
that  the  six  years  limitation  in  question  terminates,  or  must  be* 
next  before  the  filing  of  the  suggestion  for  mesne  profits.  That 
is  the  time  when  the  plaintiff  puts  himself  in  motion,  with  a 
view  to  obtain  the  object  he  seeks.  He  may  or  may  not  stop  his 
proceedings  in  the  ejectment  suit,  when  he  has  obtained  posses- 
sion of  the  land.  They  are  complete,  and  his  principal  object  is 
attained  at  that  time ;  and  although  the  further  proceedings  pro- 
vided for  by  the  statute  are  to  be  entered  with,  or  attached  to, 
th*  record  of  judgment  in  the  ejectment  suit,  as  a  continuation 
of  the  same,  yet  the  defendant  may  appear  and  plead,  and  the 
parties  have  a  trial  by  jury,  as  in  other  cases,  and  a  distinct 
judgment  is  to  be  entered,  as  in  an  action  of  assumpsit  for 
use  and  occupation,  which  will  have  the  like  effect  in  all 
respects.    (§  53.) 

The  plaintiffs  claimed  to  go  for  the  six  years  next  succeeding 
the  commencement  of  the  ejectment  suit,  and  the  court  held  that 
they  were  entitled  to  recover  for  that  period,  to  which  the  de* 
fendant  excepted.  We  think  in  this  the  court  erred,  and  that 
the  defendant  is  entitled  to  a  new  trial. 

Ordered  accordingly. 
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The  People,  ex  rel  Buell  and  others,  vs.  The  Canal  Ap- 
praisers. 

The  Same,  ex  rel  Williams,  vs.  The  Same. 

The  board  of  canal  appraisers  is  a  tribunal  limited  in  its  powers  by  the  stat- 
ute, and  has  no  authority  to  entertain  claims  not  presented  in  the  mode, 
and  within  the  period,  prescribed  by  the  statute  creating  it  and  defining  its 
powers. 

Accordingly,  held,  that  the  appraisers  had  no  jurisdiction  in  respect  to  claims 
for  damages  not  made  within  one  year  after  the  appropriation  by  the  state 
of  the  lands,  waters,  or  streams  taken  for  the  use  of  the  canal. 

These  causes  came  before  the  court  upon  demurrers  to  the 
returns  to  writs  of  mandamus,  commanding  the  defendants  to 
appraise  certain  canal  damages,  claimed  by  the  relators  to  have 
been  sustained  by  them,  by  reason  of  the  diversion  of  the  waters 
of  the  Genesee  river,  to  feed  the  Erie  and  Genesee  Valley  canals, 
or  show  cause,  <fcc. 

The  appraisers  decided  that  by  reason  of  the  expiration  of 
more  than  one  year  between  the  time  when  the  appropriations 
were  made,  and  the  time  of  the  exhibition  of  the  claims,  the  ap- 
praisers had  not  jurisdiction  thereof;  and  they  therefore  refused 
to  entertain  the  claims,  or  to  hear  the  proofs  in  support  of  them, 
or  to  make  any  other  decision  in  the  premises. 

E.  Darwin  Smith,  for  the  relators. 

Wm.  Porter,  for  the  defendants. 

By  the  Court,  Welles,  J.  We  are  of  the  opinion  that  the 
powers  of  the  defendants  were  restricted  by  section  48,  of  article 
8,  of  title  9,  of  chapter  9,  of  part  first  of  the  revised  statutes, 
(1  R.  S.  226,)  to  the  adjudication  of  claims  for  damages  made 
within  one  year  after  the  appropriation  by  the  state  of  the  "  lands, 
waters  or  streams"  taken. 

The  board  of  canal  appraisers  is  a  tribunal  limited  in  its 
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powers  by  the  statute,  and  has.  no  authority  to  entertain  claims 
not  presented  in  the  mode  and  within  the  period  prescribed  by 
the  statute  creating  it  and  defining  its  powers.  The  powers  of 
the  appraisers  are  as  really  limited  to  claims  presented  within 
the  year,  as  if  a  proviso  to  that  effect  had  been  added  to  the 
forty-sixth  section  which  creates  their  powers.  The  different 
sections  are  to  be  taken  together  and  construed  with  reference 
to  each  other.  They  not  only  create  the  board  and  define  its 
powers,  but  prescribe  the  time  and  manner  of  proceeding,  both 
by  the  appraisers  and  claimants.  If  the  legislature  had  power 
to  limit  the  time  of  hearing  claims  by  the  appraisers,  to  such  as 
should  be  presented  in  six  or  ten  years,  I  am  unable  to  see  why 
they  could  not  limit  it  to  those  presented  within  one  year.  It  seems 
to  me  clear  that  it  was  as  competent  to  limit  their  powers  as  to  the 
time  of  presenting  claims,  as  in  any  other  particular,  or,  indeed, 
as  to  invest  them  with  any  powers  whatever.  That  such  limi- 
tation was  intended  by  the  legislature,  I  think  can  not  be 
doubted.  Their  powers  are  derived  from  the  statute  alone,  and 
none  can  be  taken  by  implication,  except  such  as  are  necessary 
to  the  execution  of  those  expressly  given. 

Whether  the  relators  have  any  other  remedy,  or  whether  th? 
state  has  the  right  to  appropriate  the  property  of  a  citizen,  and 
take  it  into  possession,  without  first  paying  for  it,  are  very 
different  questions,  and  upon  which  it  is  not  necessary  to  express 
an  opinion  at  present  We  only  say  that  if  the  relators  seek  to 
avail  themselves  of  the  remedy  for  damages  through  the  ap- 
praisers, they  must  take  such  remedy  with  all  its  restrictions 
and  limitations.  .  That  remedy  does  not  meet  the  case  of  damages 
not  claimed  within  one  year  from  the  time  of  the  appropriation. 
It  therefore  becomes  unnecessary  to  consider  the  other  questions 
raised  upon  the  argument ;  and  it  follows  that  the  defendants 
are  entitled  to  judgment  on  the  demurrers* 
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Same  Term.    Before  the  same  Justices. 

Fox  vs.  Woodruff 

A  discharge  under  the  bankrupt  act  of  1841  may  be  pleaded  in  bar  to  an  ac- 
tion upon  a  Judgment  founded  on  a  debt  existing  when  the  bankrupt  filed 
his  petition,  but  which  judgment  was  recovered  before  the  discharge  was 
granted,  so  that  the  defendant  had  no  opportunity  of  pleading  such  dis- 
charge, in  the  suit. 
Dresser  v.  Brooks,  (8  Barb.  Sup.  C.  Rep.  429,)  approved. 

Declaration  in  debt  on  a  judgmeut  in  the  late  court  of  com- 
mon pleas  of  Monroe  county,  in  a  suit  commenced  on  the  13th 
of  December,  1842,  and  judgment  recovered  14th  March,  1843, 
for  #273,84,  in  an  action  on  promises.  Plea,  discharge  in  bank* 
ruptcy.  The  plea  stated  that  after  the  making  of  the  promises 
for  which  the  judgment  was  recovered,  viz.  on  the  17th  of  De- 
cember, 1842,  the  defendant  presented  his  petition  to  the  district 
court  of  the  northern  district  of  New- York,  to  be  declared  a 
bankrupt  &c.,  and  that  such  proceedings  were  thereupon  had 
&c.  that  afterwards,  and  after  the  defendant  had  been  duly  de-  , 
clared  a  bankrupt,  viz.  on  the  5th  day  of  June,  1843,  and  after 
the  rendition  of  the  judgment  declared  on,  he  was  duly  dis- 
charged, &c.  The  plea  appeared  to  contain  all  the  necessary 
averments  to  bring  the  defendant  within  the  U.  S.  bankrupt  law 
of  August  19, 1841,  and  to  give  the  district  court  jurisdiction 
of  the  case. 

The  plaintiff  demurred  to  the  plea,  and  the  defendant  joined 
in  demurrer. 

H.  Humphrey,  for  the  defendant. 

E.  Mather,  for  the  plaintiff. 

By  the  Court,  Welles,  J.  The  precise  question  involved  in 
this  case  was  elaborately  examined  in  Dresser  v.  Brooks,  (3 
Barb.  Sup.  C.  Rep.  429,)  in  which  a  majority  of  the  court,  in 
the  fifth  district,  held  that  a  discharge  under  the  bankrupt  act 
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of  1841  might  be  pleaded  in  bar  to  an  action  upon  a  judgment 
founded  on  a  debt  existing  when  the  bankrupt  filed  his  petition, 
but  which  judgment  was  recovered  before  the  discharge  was 
granted,  so  that  the  defendant  had  no  opportunity  of  pleading 
such  discharge  in  the  suit.  That  in  such  a  case  where  the  judg- 
ment is  founded  on  a  note,  bond,  or  other  demand  which  was 
itself  a  debt  when  the  defendant's  petition  in  bankruptcy  was 
filed,  the  original  debt  is  not  merged  in,  nor  extinguished  by, 
the  judgment,  so  as  to  be  exempt  from  the  operation  of  a  discharge 
afterwards  granted  And  that  the  costs  which  are  included  in 
the  judgment  are  accessorial  to  the  debt,  and  are  discharged 
with  it  That  case,  it  will  be  perceived,  is  upon  all  fours  with 
the  present,  so  far  as  the  questions  involved  in  this  are  concerned. 
I  have  attentively  examined  the  prevailing  opinion  in  the  case 
referred  to,  and  the  dissenting  opinion  in  the  same  case ;  and 
upon  the  whole  am  inclined  to  coincide  with  the  reasoning  of 
Mr.  Justice  Oridley,  who  delivered  the  opinion  of  the  majority 
of  the  court  Although  the  opinion  of  Justice  Allen,  who  dis- 
sented from  his  brethren  upon  the  point  in  question,  is  remark- 
able for  its  ingenuity  as  well-as  ability.  I  forbear  repeating  the 
arguments  so  ably  presented  in  that  case,  in  support  of  the  de- 
cision made.  I  am  gratified  to  be  able  to  concur  with  that 
decision,  because  of  the  dislike  I  have  to  a  conflict  of  decision 
between  the  different  districts  of  the  same  court  And  I  should 
feel  bound  to  follow  it,  although  my  own  judgment  might  lead  to 
a  different  conclusion ;  unless  I  should  be  able  to  see  that  the 
case  had  been  decided  upon  some  mistake  or  misapprehension,  or 
that  some  plain  and  obvious  principle  had  been  overlooked.  In 
short,  a  decision  at  one  of  the  general  terms  of  this  court,  when 
deliberately  made,  should  receive  the  same  respect  in  eaeh  of  the 
other  districts,  and  be  regarded  as  of  equal  weight  as  authority, 
as  if  made  in  the  same  district  and  by  the  same  justices.  The 
court  is  identical  throughout  the  state,  and  the  several  districts 
co-ordinate  in  all  respects. 

I  think  the  defendant  should  have  judgment  on  the  demurrer, 
with  leave  to  the  plaintiff  to  reply  on  payment  of  costs. 

Judgment  for  defendant. 


000  CASES  IK  LAW  AND  RaUITT  [Sin  * 

Same  Term.    Before  the  same  Justices. 

Van  Orman  and  others  vs.  Phelps, 

In  June,  1845,  commissioners  appointed  to  make  partition  reported  to  the 
court  that  they  had  divided  and  apportioned  between  the  parties  all  the 
landi  described  in  the  petition,  except  a  certain  portion  thereof  called  fee 
mill  property,  which  could  not  be  divided  without  great  loss,  &c.  The 
court  confirmed  the  report,  and  ordered  the  partition  so  made,  to  stand  firm 
and  effectual,  and  directed  a  sale  of  the  mill  property.  In  September,  the 
commissioners  reported  a  sale  of  the  mill  property,  and  their  report  of  sale 
was  confirmed.  The  record  of  the  proceeding*  in  partition  was  then  signal 
and  filed*  In  July,  184°>  intermediate  the  order  of  the  court  confirming  the 
report  of  partition,  and  the  filing  of  the  record  of  the  proceedings,  the  de- 
fendants entered  upon  the  portion  of  the  premises  assigned  to  L.,  one  of  the 
parties,  by  his  directions,  and  carried  away  the  hay  which  had  grown  there- 
on while  in  his  possession ;  Held  that  the  judgment  of  the  court  was  com- 
plete, so  far  as  the  actual  partition  of  the  premise*  was  concerned,  in  June, 
and  vested  in  L.,  the  moment  it  was  rendered,  the  title  to  the  premises 
assigned  to  him,  with  the  grass  then  standing  and  growing  thereon ;  and 
that  it  afforded  a  valid  justification  to  the  defendants  in  taking  the  hay,  as 
the  servants  of  L.,  although  the  judgment  record  was  not  signed  and  filed 
until  after  tye  taking  occurred. 

A  record  of  judgment,  although  an  authentic  history  of  the  proceedings  and 
judgment  in  the  suit,  and  the  highest  kind  of  evidence,  and  in  general  con- 
clusive evidence  of  the  judgment,  yet  it  is  evidence  only.  It  is  the  fact  proved 
by  it,  which  is  to  have  effect.    Per  Welles,  J. 

In  an  action  fbr  trespass  upon  land,  the  fact  that  a  judgment  record  which  fa 
the  evidence  of  the  title  under  which  the  defendants  justify,  was  not  signed 
and  filed  until  after  the  committing  of  the  alledged  trespass,  is  immaterial. 
If  it  is  signed  and  filed  in  time  to  be  used  at  the  trial,  it  is  sufficient. 

The  sections  of  the  revised  statutes  which  declare  that  no  judgment  shall  be 
deemed  valid,  or  affect  any  lands,  Ac.  or  have  any  preference,  as  against  other 
Judgment  creditors,  Ac.  until  the  record  thereof  shall  have  been  signed  and 
filed  and  docketed,  were  only  intended  to  define  and  secure  the  lien  of  jndgt 
ments  upon  land,  for  the  money  adjudged  to  be  paid ;  and  do  not  apply  to 
a  case  where  the  proceeding  and  judgment  are  in  rem — as  in  a  partition 
suit— and  where  the  judgment  is  like  a  specific  decree  in  a  court  of  equity. 

Where  a  party  presenting  a  petition  to  the  court,  praying  fbr  the  partition  of 
lands  held  in  common,  stated  therein  that  he,  together  with  L.  and  the  other 
defendants  in  the  partition  suit,  were  possessed  of  the  lands  a$  tenant*  t* 
common,  and  such  petition  was  sworn  to,  and  filed,  and  became  a  matter  of 
record,  and  the  foundation  of  the  subsequent  proceedings;  Held  that  the 
petitioner  was  estopped  by  the  record  from  afterwards  denying  that  L.  was  a 
tenant  in  common  with  him,  at  the  time  of  filirig  the  petition. 
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Srrob  from  the  late  court  of  <wmmon  pleas  of  Straben  county. 
The  defendant  in  error,  who  was  the  plaintiff  in  the  court  below, 
declared  against  the  defendants  in  that  court,  in  trespass,  for 
taking  and  carrying  away  twelve  tons  of  hay  of  the  plaintiff;  <fcc. 
The  defendants  pleaded  not  guilty,  and  gare  notice  of  special 
matter* 

At  the  trial  in  the  court  below,  in  May,  1846,  the  plaintiff 
gave  the  following  evidence  of  the  trespass.  A  witness  testified 
that  in  the  sumner  of  1845,  in  haying  time,  the  plaintiff  cut  the 
hay  i»  question  upon  premises  then  occupied  by  him,  and  that 
before  he  had  gathered  it,  the  defendants  came  on  with  teams 
and  a  number  of  hands,  and  drew  it  away.  The  defendants  then 
introduced  in  evidence  a  record  of  a  judgment  in  partition,  in 
die  court  of  common  pleas  of  said  county  of  Steuben,  between 
the  plaintiff  Phelps,  as  plaintiff,  and  Robert  Land,  John  C.  Hayt, 
James  A.  Hayt  and  Benajah  P.  Bailey,  defendants ;  from  which 
record  it  appeared  that  the -said  Horace  G.  Phelps  filed  his  peti- 
tion for  partition  at  the  December  term  of  said  court  in  1841 ; 
that  the  petition  bore  date  August  28, 1841,  and  was  sworn  to 
on  that  day  by  said  Phelps ;  in  which  petition  it  was  stated  that 
the  petitioner  (the  said  Horace  G.  Phelps)  had  an  estate  of  in- 
heritance in  five-sixteenths  of  certain  lands  and  premises  in  the 
town  of  Punted  Post  in  the  said  county  of  Steuben ;  that  the' 
said  Robert  Land  had  a  like  estate  in  five-sixteenths  of  said  land 
and  premises ;  that  the  said  John  G.  Hayt  had  a  like  estate  in 
four-sixteenths  of  said  land  and  premises ;  and  that  the  said  Be- 
najah P.  Bailey  had  an  estate  of  two-sixteenths  of  said  land  and 
premises,  and  had  agreed  to  sell  his  interest  to  James  A.  Hayt ; 
and  that  the  lands  and  tenements  were  possessed  by  the  said 
parties  as  tenants  in  common.  It  further  appeared  by  said  record 
that  at  the  said  December  term  of  the  court  in  1841  it  was  or- 
dered that  the  said  Robert  Land  and  others,  the  defendants, 
should  appear  and  plead  in  said  suit,  &c. ;  and  that  afterwards, 
at  the  term  of  said  court  held  in  December,  1844,  their  default 
was  entered  for  want  of  an  appearance  and  answer  to  the  said 
petition,  and  commissioners  were  appointed  to  make  partition  of 
the  premises.    That  at  the  March  term  of  said  court  in  1845s 
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the  commissioners  reported  that  they  had  divided  and  apportion- 
ed between  the  said  parties  all  the  lands  described  in  the  petition 
except  a  certain  portion  thereof  known  as  the  mill  property, 
which  could  not  be  divided  without  great  injury  to  the  parties,  d&c* 
That  at  a  term  of  said  court  held  on  the  first  Monday  of  June, 
1845,  the  report  of  the  commissioners  was  confirmed,  and  the 
court  ordered  the  partition  so  made  to  stand  firm  and  effectual ; 
and  a  further  order  was  then  made  for  the  sale  by  the  commis- 
sioners of  said  mill  property,  ice.  That  at  a  term  of  the  said 
court  held  on  the  first  Monday  of  September,  1845,  the  commis- 
sioners reported  a  sale  of  the  mill  property,  and  the  report  of 
sale  was  at  the  same  time  confirmed ;  and  the  record  of  the  said 
proceedings  in  partition  was  signed  and  filed  on  the  9th  day  of 
September,  1845.  The  several  orders  mentioned  in  the  record 
in  partition  were  given  in  evidence.  It  was  admitted  on  the 
trial  that  the  land  on  which  the  hay  in  question  was  cut,  was  part 
of  that  described  in  the  said  petition  in  partition  as  being  held 
by  the  parties  in  said  suit  as  tenants  in  common,  and  was  allot- 
ted by  the  commissioners  to  the  said  Robert  Land,  in  the  division 
made  and  reported  to  the  court  at  the  said  March  term,  1845, 
and  confirmed  by  the  court  at  the  next  June  term.  The  defend- 
ants then  proved  that  the  said  Robert  Land  employed  them  to 
take  away  the  hay  in  question,  and  that  in  doing  so  they  acted 
as  his  servants  and  under  his  directions,  and  that  it  was  taken 
in  July,  1845.    The  defendants  then  rested. 

The  plaintiff  then  proved,  among  other  things,  that  in  1888  a 
parol  agreement  was  entered  into  between  the  owners  of  the 
premises  of  which  the  said  partition  was  made,  dividing  the  same, 
excepting  the  mill,  between  them,  under  which  each  went  into 
possession  of  his  part  under  such  division,  and  occupied  the  same 
in  severalty,  and  enjoyed  the  proceeds  thereof.  The  piece  where 
the  hay  in  question  grew  was  given  to  the  plaintiff  below,  in  this 
division,  and  a  piece  adjoining,  to  the  said  Robert  Land.  The 
said  owners  continued  so  to  occupy  the  premises  in  severalty 
until  Benajah  P.  Bailey  sold  out  his  interest  to  James  A.  Hay  t, 
in  1841,  and  after  that  they  continued  to  occupy  in  the  same 
.way.    The  arrangement  to  occupy  was  for  no  particular  time. 
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It  was  to  continue  as  long  as  they  were  all  suited.  It,  in  fact, 
continued  down  to  the  time  of  the  ailedged  trespass,  in  July,  1845. 
After  the  testimony  was  concluded,  the  court  charged  the  jury 
at  length.  So  much  of  the  charge  as  is  material  to  the  questions 
discussed  in  giving  judgment  by  this  court,  appears  sufficiently 
in  the  opinion  of  the  court.  The  jury  found  a  verdict  for  the 
plaintiff,  and  judgment  was  rendered  thereon. 

Wm.  Irvine,  for  the  plaintiffs  in  error. 

Gteo.  T.  Spencer,  for  the  defendants  in  error. 

By  the  Court,  Welles,  J.  The  court  below  charged  the  jury 
that  the  proceedings  in  partition  did  not  become  effectual  to  sever 
the  interests  of  the  tenants  in  common  in  the  land,  until  the 
record  in  partition  was  finally  made  up  and  filed.  That  was  done 
on  the  9th  of  Sept.  1845.  The  judgment  in  partition  upon  the 
report  of  the  commissioners,  was  rendered  at  the  term  of  the 
court  of  common  pleas  held  on  the  first  Monday  in  June,  1845. 
The  hay  in  question  was  cut  and  taken  in  July  following.  The 
premises  where  the  hay  grew  and  was  cut  were  set  apart,  in  the 
report  of  the  commissioners,  to  Robert  Land,  under  whose  direc- 
tions the  hay  was  taken  by  the  defendants.  The  report  of  the 
commissioners  was  confirmed  by  the  court,  and  the  partition  so 
made  was  ordered  to  stand  firm  and  effectual.  The  judgment  of 
the  court  was  complete,  so  fair  as  the  actual  partition  of  the 
premises  was  concerned,  in  June,  before  the  hay  was  severed 
from  the  land.  The  court  had  expended  their  power  on  that 
subject,  and  could  do  nothing  further,  so  far  as  respected  the 
premises  upon  which  the  hay  in  question  was  growing  at  the 
time.  The  further  proceedings  to  be  had  in  the  partition  suit, 
were  for  the  sale  of  another  portion  of  the  premises  held  in  com* 
mon,  which  the  commissioners  had  reported  could  not  be  divided 
without  great  injury  to  the  interests  of  the  parties.  A  record 
of  judgment  is  nothing,  more  than  evidence,  and  is  the  highest 
kind,  and,  in  most  cases,  conclusive  evidence  of  the  judgment  of 
the  court.  .  It  is  an  authentic  history  of  the  proceedings  and 
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judgment  in  the  suit.  It  is,  nevertheless,  only  evidence*  It  id 
the  fact,  or  facts  which  it  proves,  that  is  to  have  effect  The  impor- 
tant fact,  in  reference  to  the  question  under  consideration  which 
this  record  proved,  was  the  judgment  in  partition,  by  which,  not 
only  the  tenancy  in  common  in  the  premises  where  the  hay  grew, 
was  severed  and  destroyed,  but  the  title  in  severalty  to  such 
premises,  as  between  the  parties  to  the  partition  suit,  was  vested 
in  Robert  Land.  This  > judgment  was  rendered  in  June,  1845, 
and  gave  him  the  immediate  right  of  entry,  and  vested'  in  him, 
eo  instanti  the  judgment  was  rendered,  the  title  to  the  premises 
set  apart  to  him,  with  the  grass  then  standing  and  growing 
thereon,  which  was,  until  severed  therefrom,  a  part  of  the  free- 
hold. The  statute  provides  that  "upon  any  report  of  commis- 
sioners being  confirmed  by  the  court,  judgment  shall  thereupon 
be  given,  that  such  partition  be  firm  and  effectual  forever,  tad 
such  judgment  shall  be  binding  and  conclusive."  (2  JR.  S.  822, 
i  86.)  That  the  evidence  of  the  fact  was  not  made  perfect  until 
after  the  alledged  trespass  had  been  committed,  was  immaterial 
If  it  was  perfected  in  time  to  be  used  at  the  trial,  it  was  suffi- 
cient, and  the  delay  in  making  it  up  does  not  lessen  or  alter  its 
grade  or  effect. 

There  is  nothing,  in  my  judgment,  to  shake  the  soundness  of 
the  foregoing  view,  except  certain  other  provisions  of  the  revised 
statutes,  which  are  relied  upon  by  the  counsel  for  the  defendant 
hi  error.  Those  provisions  are  as  follows,  viz. :  "The  clerk  of 
every  court  of  record  shall  mark  upon  the  back  of  every  record 
ef  judgment  filed  in  his  office  the  time  of  filing  the  same.  No 
judgment  shall  be  deemed  valid)  so  as  to  authorize  amy  pro* 
eeedings  thereon,  until  the  record  thereof  shall  have  been  sign* 
ed  and  filed."  "  No  judgment  shall  affect  any  lands,  tenements^ 
real  estate  or  chattels  real,  or  have  any  preference,  as  against 
other  judgment  creditors,  purchasers  or  mortgagees,  until  the 
record  thereof  be  filed  and  docketed  as  herein  directed."  (2 12.  S. 
860, « 11, 12.) 

These  sections,  I  am  inclined  to  think,  were  only  intended  to 
define  and  secure  the  liens  of  judgments  upon  land,  for  the  money 
adjudged  to  be  paid,  and  do  not  apply  to  a  case  like  the  preseot, 
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where  the  proceedings  and  judgment  are  in  rem — and  where  the 
judgment  is  like  a  specific  decree  in  a  court  of  equity.  This 
construction  seems  to  be  authorized  by  the  terms  of  the  sections 
recited,  "  No  judgment  shall  affect  any  lands,"  <fcc.  "  as  against 
other  judgment  creditors,  purchasers  or  mortgagees,  until" 
ice.  The  plaintiff  in  the  court  below  can  not  be  regarded,  it 
seems  to  me,  as  a  judgment  creditor,  purchaser  or  mortgagee, 
within  the  meaning  of  the  12th  section,  It  is  equally  clear  that 
the  11th  section  does  not  apply  to  the  present  case.  No  pro- 
ceedings have  been  sought  to  be  had  upon  the  judgment  in  par- 
tition in  this  case— none,  certainly,  under  which  the  defendants 
below  seek  to  justify  their  acts.  The  defendants'  counsel,  on  the 
trial,  requested  the  court  to  charge  the  jury,  that  by  the  pro- 
ceedings in  partition,  the  land  in  which  the  hay  grew  had 
become  the  sole  property  of  Robert  Land,  and  that  if  the 
jury  believed  the  defendants  were  acting  as  his  servants,  or  by 
his  direction,  when  they  took  the  hay,  the  verdict  should  be  in 
their  favor.  The  court  declined  so  to  charge,  and  decided  and 
charged  that  the  land  did  not  become  the  sole  property  of  Robert 
Land  until  the  record  in  partition  was  filed,  &c.  I  think  the 
court  erred  in  charging  as  it  did,  and  in  refusing  to  charge  as 
requested. 

There  is  another  ground  upon  which  I  think  the  judgment 
should  be  reversed.  The  parol  arrangement  between  the  ten- 
ants in  common  of  the  land  of  which  the  premises  in  question 
were  a  part,  was  entered  into  in  1838.  It  contained  no  provision 
for  its  continuance  for  any  time  in  particular.  Afterwards,  and 
in  December,  1841,  Phelps,  the  plaintiff  in  the  court  below,  pre- 
sented the  petition  to  the  court  of  common  pleas  for  the  partition 
of  the  lands  held  in  common,  which  petition  was  sworn  to  by  him 
on  the  28th  day  of  August  preceding,  in  which  he  stated  that 
he,  together  with  Robert  Land  and  the  other  defendants  in  the 
partition  suit,  were  possessed  of  the  said  lands  of  which  partition 
was  sought,  as  tenants  in  common.  This  petition  was  duly 
filed  and  became  a  matter  of  record,  and  the  foundation  of  the 
subsequent  proceedings,  which  resulted  in  a  judgment  in  parti- 
tion.   In  those  proceedings  the  defendant  in  error  was  the  plain- 
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tiff  and  moving  party.  After  that,  I  hold  lie  was  estopped  by 
the  record  from  denying  that  Robert  Land  was  a  tenant  in  com- 
mon with  him  at  the  time  the  petition  was  filed,  and  until,  by  the 
judgment  of  the  court  in  the  sapie  proceeding,  the  title  became 
yested  in  Land  in  severalty.  The  court  was  requested  so  to  in- 
struct the  jury,  but  declined,  and  the  counsel  excepted. 

If  Robert  Land  was  a  tenant  in  common  with  the  plaintiff  be- 
low, of  the  premises  in  question,  he  had  the  same  right  to  take 
the  hay  as  the  plaintiff,  and  if  the  defendants,  in  taking  the  hay, 
acted  under  the  directions  of  Land,  trespass  will  not  lie  against 
them. 

I  think  the  judgment  of  the  court  of  common  pleas  should  be 
reversed,  with  costs,  and  a  new  trial  ordered.  As  to  the  right  of 
the  plaintiff  in  error  to  costs,  see  Laws  qfl844,  eh.  812,  i  2; 
«/?.#.&***£  p.  709,  §40. 


Clinton  General  Term,  July,  1850.    Paige,  WiUard,  and 
Hand,  Justices. 

Dygert  vs.  Gros. 

An  indorsee  of  a  promissory  note,  who  has  paid  a  part  of  the  amount  of  a 
Judgment  obtained  by  the  holder  against  the  maker  and  indorse™,  may 
recover  the  same  of  the  maker,  in  an  action  for  money  paid,  laid  out  and 
expended. 

The  maker  of  a  promissory  note  is  prima  fack  liable  to  all  the  subsequent 
parties.  If  there  are  any  circumstances  discharging  his  liability  as  such 
prior  party,  they  should  be  clearly  shown. 

The  taking  of  a  joint  judgment,  by  several  indorsers  of  a  promissory  note,  from 
the  makers,  to  secure  the  former  as  indorsers  of  the  judgment  debtors,  wffl 
not  have  the  effect  to  create  an  implied  agreement  that  the  parties  wffl  be 
jointly  and  equally  liable  upon  any  note  then  existing  or  that  may  be  aftep* 
wards  given. 

4  promise,  by  an  indorser  of  a  promissory  note,  to  pay  one  half  of  a  judgment 
recovered  by  the  holder  against  the  maker  and  indorsers,  upon  the  note,  Is 
told,  m  between  fta  indorser  §n4  maker,  for  want  of  consideration. 
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This  was  aa  action  of  assumpsit,  tried  before  the  Hon.  John* 
Willard,  then  circuit  judge,  at  the  Montgomery  circuit,  in  No- 
vember, 1846.  On  the  trial  the  plaintiff  gave  in  evidence  a 
judgment  in  favor  of  the  Herkimer  County  Bank  against  the 
plaintiff  and  the  defendant  and  Jacob  Empie,  Peter  G.  Dunkle 
and  George  S.  Dunkle,  for  $3123,84,  docketed  on  the  18th  day 
of  January,  1841,  which  was  recovered  on  a  note  of  which  the 
following  is  a  copy : 

"  $3000.  Three  months  from  date  I  promise  to  pay  to  the 
order  of  George  S.  Dygert  and  Jacob  Empie  three  thousand 
dollars  at  the  Herkimer  County  Bank,  value  received.  Fort 
Plain,  April  24th,  1840.  (Signed)    Daniel  Gros." 

Indorsed — George  S.  Dygert,  Jacob  Empey,  Peter  G.  Dunkle 
and  George  S.  Dunkle. 

The  signatures  to  the  note  were  admitted.  The  plaintiff 
proved  that  execution  was  issued  upon  the  judgment  and  the 
plaintiff  at  one  time  paid  $1000  thereon,  in  the  spring  of  1841. 
The  following  additional  testimony  was  given.  Cornelius  Mabee 
was  called  as  a  witness,  and  testified  that  in  April,  1841,  he 
loaned  the  plaintiff  $1000.  He  said  he  wanted  to  pay  a  demand* 
the  bank  had.  It  was  said  to  be  in  judgment  Mr.  Alexander, 
the  president  of  the  bank,  was  there  at  the  time.  They  said  they 
had  made  themselves  liable  by  a  new  arrangement  They  said 
they  had  compromised  with  the  bank.  That  they  would  each 
pay  their  share.  The  amount  in  the  first  place  was  three 
thousand  dollars.  They  were  each  to  pay  one  half.  That  is, 
after  the  agreement  was  made  with  the  bank  each  was  to  pay 
half.  And  previous  to  the  agreement  it  was  understood  each 
was  to  pay  his  share.  The  witness  understood  from  them  that 
the  balance  after  the  $1000  was  paid,  was  arranged  by  giving 
their  obligation  to  the  bank.  Previous  to  the  payment,  thtf 
plaintiff  and  defendant  agreed  that  each  was  to  pay  his  share. 
One  of  the  conditions  upon  which  the  money  was  got  by  the 
plaintiff  was  to  give  the  witness  a  good  name,  with  his.  He  said 
he  intended  to  pay  the  money  on  the  judgment  After  the  $1009 
was  paid,  the  balance  due  on  the  execution  was  settled  by  the 
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joint  notes  of  all  the  defendants  named  in  the  judgment.  At  the 
time  the  settlement  was  made,  he  (the  witness)  suggested  to  the 
plaintiff  and  the  defendant  in  this  suit  that  they  had  better  have 
their  agreement  put  into  writing,  and  at  their  suggestion  he 
went  to  get  some  one  to  draw  the  agreement,  but  he  did  not  suc- 
ceed, as  they  were  all  in  a  hurry,  and  the  plaintiff  and  the  de- 
fendant said  they  understood  the  agreement.  Albert  G.  Story 
was  then  called  as  a  witness,  and  testified  that  he  was  the  cashier 
of  the  Herkimer  County  Bank,  and  had  been  for  about  eleven 
years.  That  there  was  a  note  in  bank  made  by  Warner  and 
Nestell  and  indorsed  by  Lawrence  Gros,  George  S.  Dygert  and 
Jacob  Empie,  for  $3750  which  fell  due  on  20th  of  August,  1838, 
and  not  being  paid  at  maturity  was  duly  protested  for  non-pay* 
ment,  and  notice  was  duly  given  to  the  indorsers.  The  next  note 
made  by  Warner  and  Nestell  was  a  note  of  $3000,  dated  August 
30, 1838,  and  indorsed  by  Daniel  Gros,  George  8.  Dygert  and 
Jacob  Empie,  and  the  proceeds  of  this  last  note,  with  $700  in 
cash,  were  applied  to  the  payment  of  the  former  note.  These 
notes  were  renewed  from  time  to  time,  by  the  same  parties,  till 
January  28, 1840,  when  the  last  note  was  paid  by  the  note  of 
Daniel  Gros,  indorsed  by  George  S.  Dygert,  Jacob  Empie,  Peter 
G.  Dunkle,  George  G.  Dunkle  and  Jacob  Wendell,  dated  April 
24, 1840,  which  note  was  prosecuted  and  is  the  note  in  question. 
The  demand  was  settled  by  paying  $1000  in  cash  and  giving 
joint  notes  made  by  Daniel  Gros,  George  S.  Dygert,  and  the 
other  defendant  in  the  judgment,  one  for  $2000,  and  another  for 
$227.  Witness  did  not  recollect  who  paid  the  small  note.  D. 
Gros  paid  $500  on  the  $2000  note  when  it  fell  due,  and  a  new 
joint  note  made  as  before  for  $1561,77  including  interest.  These 
notes  were  at  three  months.  When  this  last  note  fell  due  a  new 
joint  note,  as  before,  for  $1080,  was  received,  and  the  difference 
paid  in  cash  by  D.  Gros ;  and  when  this  last  note  fell  due  D. 
Gros  paid  it  up  by  a  new  note  of  $559,63,  and  the  difference  in 
cash.  Witness  thought  this  last  note  was  also  a  joint  note. 
Dygert  paid  on  this  last  note,  when  it  fell  due,  $9,63,  and  gave  a 
new  note  for  $550,  which  was  renewed  and  part  paid  till  Dec.  15, 
1843,  when  it  was  paid  by  Dygert,  the  plaintiff.    $559,63  was 
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all  Dygert  paid  since  the  note  of  $2000.    That  all  die  parties 
liable  on  said  judgment  signed  the  joint  notes. 

The  counsel  for  the  defendant  gave  in  evidence  a  receipt  in 
the  words  and  figures  following :  "  Received,  May  6th,  1841,  of 
Daniel  Gros,  by  the  hand  of  L.  Gros,  one  hundred  and  thirteen 
dollars,  his  half  of  a  note  of  two  hundred  and  twenty-six  dollars 
due  the  Herkimer  County  Bank.  (Signed)  George  S.  Dygert." 
The  counsel  for  the  defendant  called  Lawrence  Gfros,  who  testi- 
fied that  he  was  present  and  saw  Dygert  sign  said  receipt,  and 
that  he  paid  the  money  mentioned  in  it  to  Dygert.  Paid  him 
$113.  Daniel  Holt,  sworn  for  the  defendant,  testified  that  on 
the  2d  of  April,  1840,  as  the  attorney  for  the  plaintiffs,  he  en- 
tered up  a  judgment  in  favor  of  said  D.  Gros,  Dygert,  Jacob 
Empie,  Robert  Grouse,  Peter  G.  Dunkle,  Cornelius  M.  Lane, 
Patrick  Burns,  Otis  French,  Jonas  Nestell  and  Jacob  Wendell, 
for  $10,000,  intended  to  secure  them  as  indorsers  to  the  amount 
of  $8835,16  against  Warner  and  Nestell.  Nestell  signed  the 
bond  and  warrant  and  took  them  with  him,  and  after  a  while  re- 
turned with  Warner's  name  also  signed  to  it.  Among  the  items 
making  up  the  amount  of  the  condition  in  said  judgment  was 
the  amount  of  a  note  in  the  Herkimer  County  Bank,  indorsed  by 
(Pros,  Dygert  and  Empie,  for  $2983,20.  The  counsel  for  the 
defendant  gave  in  evidence  an  assignment  of  said  judgment  exe- 
cuted by  P.  Burns,  Cornelius  M.  Lane,  Daniel  Gros  and  Geo.  S. 
Dygert,  dated  December,  1841,  transferring  and  setting  over  to 
William  S.  Shuler,  for  and  in  consideration  of  the  sums  secured 
to  them  severally  in  hand  paid,  all  the  right,  title  and  interest 
which  they  or  either  of  them  had  in  said  judgment,  and  the  sig- 
nature of  Dygert,  the  plaintiff,  to  said  assignment  being  admit- 
ted by  the  counsel  for  the  plaintiff,  the  same  was  received  in 
evidence.  It  was  admitted  by  the  defendant's  counsel  that  no 
consideration  was  paid  for  or  on  account  of  said  assignment,  and 
that  nothing  had  been  paid  or  realized  upon  said  judgment.  The 
jury  found  a  verdict  for  the  plaintiff,  and  the  defendant  moved 
for  a  new  trial. 
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Dygert  Vm  Ctasi 
HI  Adams,  for  the  plamtiflL 

J.  Wendell ,  for  tie  defendant. 

Bp  the  Courtr  Hand*  J.  I  think  the  judgment  entered  up  in 
favor  of  D.  Groe,  Dygert,  Empie,  Grouse,  Dunkle,  Lane,  Barns, 
French,  Nestell  and  Wendell,  againat  Warner  and  Nestell,  on 
the  2d  day  of  April,  1840,  does  not  materially  affect  the  rights 
of  the  parties.  The  avails,  if  any  had  been  received,  would  have 
reduced  the  amount  pro  tanto,  leaving  the  parties  liable  as  before 
for  the  balance.  Taking  a  judgment  jointly,  created  no  implied 
agreement  that  the  parties  would  be  jointly  and  equally  liable 
upoB  any*  note  then  existing  or  that  might  be  afterwards  given. 
Then  the  material  facts  ef  the  case  seem  to  be,  that  on  the  20th 
of  August,  1838,  there  fell  due  to  the  Herkimer  County  Bank, » 
note  mads  by  Warner  and  Nestell,  indorsed  by  D.  Gros,  Dygert 
and  Bmpie,  for  $8750,  which  on  that  day  w.  s  dishonored ;  and 
to  take  up  which  another  note  was  made  by  Warner  and  Nestell, 
dated  August  30, 1888,  for  $3000,  indorsed  by  D.  Ores,  6.  S. 
Dygert  and  Embie ;  and  notes  were  given  for  the  same  debt, 
and  signed  and  indorsed  by  the  same  parties,  from  time  to  time, 
until  the  24th  day  of  April,  1840,  when,  to  take  up  the  last  one,* 
die  note  in  question  waa  given.  The  defendant  for  a  long  time 
had  been  a  prior  indorser  to  the  plaintiff,  and  finally  became  ma- 
ker of  the  note  in  question.  He  was  clearly  liable  to  all  the 
subsequent  parties,  unless  he  shews  something  rebutting-  this 
presumption  of  law.  The  judgment,  as  we  have  already  stated, 
has  no  such  effect.  But  the  defendant  insists  that  the  subse- 
quent transactions  between  the  parties,  and  the  plaintiff's  ad- 
mission* and  promises,  show  that  he  was  equally  liable  with  the 
defendant.  The  answer  to  this  is,  want  of  consideration  for  the 
promise,  if  any  were  made.  Prima  facie  the  defendant  was 
liable  to  the  subsequent  parties ;  and  from  his  earliest  connection: 
with  the  claim,  when  his  name  appears  in  the  place  of  L.  GFros, 
down  to  the  last  note,  he  is  a  prior  party  to  the  plaintiff.  Any 
circumstance  discharging  his  liability  as  such  prior  party,  should 
be  clearly  shown.    There  is  no  evidence  that  in  the  outset  they 
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agreed  that  their  liabilities  should  be  joint,  and  the  parties  chose 
their  position  on  the  first  note  which  the  defendant  indorsed, 
and  ire  can  not  know  what  course  would  have  been  taken  with 
Warner  and  Nestell  and  Ii  Gros,  had  the  defendant  kept  clear 
of  the  matter.  And  that  all  were  accommodation  parties  is  not 
sufficient  to  change  their  legal  rights.  The  prior  indorser,  as 
well  as  the  maker,  is  liable  to  the  indorsee,  and  their  undertaking 
k  not  joint,  but  separate  and  successive,  and  all  the  legal  conse- 
quences follow.  (Broum  v.  Mott,  7  John.  361.  McDonald  t. 
Magruder,  8  Pet.  Rep.  470.  Wing  v.  Terry,  5  Hill,  162. 
Phelps  v.  Ganow,  8  Paige,  322.  Com.  Bank  of  Lake  Erie 
t.  Norton,  1  Hill,  509.  Norton  v.  Coons,  8  Denio,  ISO.)  Such 
being  the  rights  of  the  parties,  the  plaintiff  has  done  nothing  to 
change  them.  Even  his  express  promise  to  pay  one  half  of  the 
judgment,  without  consideration,  would  have  been  void. 

The  plaintiff  having  paid  a  part  of  the  judgment,  can  maintain 
an  action  for  money  paid,  kid  out  and  expended.  {Butler  r. 
Wright,  2  Wend.  869.)  The  motion  for  a  new  trial  must  be 
denied. 

New  trial  denied. 


Delaware  General  Term,  July,  1850.    JET  Gray,  Shank" 
land,  Mason,  and  Monson,  Justices. 

Brewer  vs.  Salisbury  and  others. 

On  the  8th  of  December,  1848,  the  plaintiff  bargained  with  W.,  a  tanner,  fixr 
the  purchase  of  fifteen  sides  of  harness  leather,  which  were  then  in  W.'s 
shop,  in  an  unfinished  state,  at  a  certain  price  per  pound  when  finished. 
The  plaintiff  paid  W.  $30,  as  the  probable  value  of  the  leather;  and  if  it 
should  exceed  that  amount,  the  plaintiff  was  to  pay  the  excess.  On  the 
18th  of  December,  W.  notified  the  plaintiff  that  the  leather  was  finished, 
and  desired  him  to  call  and  select  the  sides  he  had  purchased.  The  next 
day  the  plaintiff  went  to  W.'s  shop  and  took  away  five  sides.  The  plaintiff 
and  W.'s  servant,  by  W.'s  direction,  selected  nine  sides  and  put  them  by 
themselves,  in  the  middle  of  the  shop,  and  some  others  which  were  hunf 
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up.  The  aides  remained  to  be  cleaned,  dec.  which  was  about  three  hours' 
work,  and  then  W.'s  servant  was  to  send  them  to  the  plaintiff  After  this, 
and  during  the  same  day,  W.  sold  all  his  property  to  the  defendants,  who 
took  possession  of  the  shop,  and  the  leather  in  question;  Held,  that  the 
delivery  of  the  leather  to  the  plaintiff  was  complete,  and  transferred  the 
title  to  him ;  and  that  he  could  recover  the  value  from  the  defendants.  Ma- 
son, J.  dissented. 

Brewer  sued  Salisbury  and  others  in  a  justice's  court,  to 
recover  the  value  of  ten  sides  of  leather.  The  jury  gave  a  ver- 
dict for  the  plaintiff  for  $18,12  damages,  on  which  the  justice 
rendered  judgment,  with  costs.  The  county  court  of  Cortland 
county  reversed  the  judgment,  on  the  ground  that  the  property 
did  not  pass  to  the  plaintiff — that  there  was  no  delivery — and 
that  the  contract  between  the  plaintiff  and  Webster  was  execu- 
tory only.    The  plaintiff  appealed. 

The  facts  to  be  gathered  from  the  pleadings  and  proofs  were 
substantially  these.  On  the  8th  of  December,  1848,  the  plaintiff 
bargained  with  one  Mansel  Webster,  a  tanner,  for  the  purchase 
of  fifteen  sides  of  harness  leather,  which  were  then  in  Webster's 
shop,  in  an  unfinished  state,  at  the  price  of  eighteen  cents  per 
pound  when  finished.  The  plaintiff  paid  Webster  thirty  dollars, 
as  the  probable  value  of  the  leather,  and  if  it  should  exceed  that 
amount,  the  plaintiff  was  to  pay  the  balance  or  excess.  On  the 
18th  of  December,  Webster  sent  word  to  the  plaintiff  that  the 
leather  was  finished,  and  desired  him  to  call  next  morning  and 
select  the  sides  he  had  purchased.  On  the  19th  of  December, 
the  plaintiff  went  to  Webster's  shop  and  took  five  sides,  weigh- 
ing sixty-six  pounds.  The  plaintiff  and  Webster's  hired  man, 
Thomas  Bolan,  by  Webster's  direction,  selected  nine  sides,  and 
put  them  by  themselves  in  the  middle  of  the  shop,  and  also  two 
russet  sides,  which  last  were  hung  up.  The  grain  was  to  be 
cleaned  off  the  nine  sides,  and  the  stuffing  was  to  be  struck 
off  the  russets,  which  was  about  three  hours'  work,  and  then 
Bolan  was  to  send  them  to  Brewer.  After  this,  and  during  the 
same  day,  in  the  afternoon,  Webster  sold  his  property  to  the 
defendants,  who  immediately  took  possession  of  the  shop  and  all 
the  leather.    The  next  evening  two  of  the  defendants  were  ad- 
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vised  of  the  plaintiff's  claim ;  and  in  a  few  days  thereafter  the 
plaintiff  informed  the  defendants  that  he  had  bought  the  ten 
•aides,  and  that  his  purchase  was  prior  to  the  one  under  which 
the  defendants  claimed,  and  requested  that  they  would  go  and  see 
Mansel  Webster.  Thompson  said  he  did  not  doubt  the  plaintiff's 
word,  and  that  he  had  talked  with  Webster,  and  his  story  did 
not  differ  materially  from  the  plaintiff's.  The  plaintiff  de- 
manded the  ten  sides  of  the  defendants,  and  said,  "you  may 
weigh  them  and  what  they  overrun  in  weight  I  will  pay  you  in 
specie,"  and  he  took  the  specie  out  of  his  pocket.  The  defend- 
ants refused  to  give  up  the  leather. 

Stephens  <$•  Duett,  for  the  plaintiff. 

G.  A.  White,  for  the  defendants. 

Monson,  J.  We  are  referred  by  the  counsel  for  the  defend- 
ants to  the  case,  among  others,  of  Downer  v.  Thompson,  (2 
Hill,  137,)  where  an  order  by  the  defendant,  who  resided  at 
Westchester,  addressed  to  the  plaintiff  at  Ghitteningo,  for  250 
barrels  of  cement,  was  held  by  the  court  not  to  be  complied  with 
by  sending  260  barrels.  This  case  went  to  the  court  of  errors, 
and  all  the  members,  except  two,  voted  for  reversal.  (See  6 
JBUly  211.)  Senator  Hopkins  observed,  "  that  the  excess  would 
hardly  seem  to  be  so  large  as  to  preclude  a  jury  from  inferring 
that  it  was  only  added  to  make  sure  of  having  delivered  enough, 
the  article  being  liable  to  some  loss  by  leakage,  and  the  excess 
being  of  no  very  great  value  as  compared  with  the  anticipated 
profit  upon  the  whole.  If  the  rule  is  to  be  a  rigid  one,  that  no 
more  shall  be  delivered  than  is.  contracted  for,  then  the  least 
overplus  must  vitiate  the  delivery.  But  if  some  latitude  is  to 
be  allowed  for  the  sake  of  abundant  caution,  as  I  think  there 
should  be,  it  is  a  question  proper  for  the  jury  to  decide,  how 
much  excess  there  may  be  without  vitiating  the  delivery."  In 
14  Wend.  81,  the  plaintiff  sold  some  carpeting  to  one  Simmons, 
for  cash,  who  took  a  roll  home,  to  cut  off  what  he  wanted.  About 
three  weeks  after,  the  remnant  was  returned  to  the  plaintiff, 
who  presented  his  bill  for  payment,  but  in  the  meantime  Sim- 
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mens  had  sold  all  his  furniture;  including  the  carpet,  to  the  de- 
fendant, an  auctioneer,  and  obtained  an  advance  on  it  of  $850, 
giving  him  possession,  and  absconded.  The  court  said  there 
was  no  delivery  by  which  the  plaintiff's  title  to  the  carpet  was 
divested.  And  they  also  said,  if  there  was  a  delivery,  obtained 
by  false  pretenses,  which  was  clearly  proved,  then  by  the  revised 
statutes  the  property  was  feloniously  obtained,  and  the  owner 
was  entitled  to  recover  it  from  a  bona  fide  purchaser.  In  Ward 
|  v.  Shaw,  (7  Wend.  404,)  the  plaintiff  sued  the  defendant  for 
,;  two  fat  cattle,  taken  by  him  as  sheriff,  out  of  the  possession  of 
<  Crawbuck,  who  was  a  butcher,  and  had  agreed  to  purchase  them 
of  the  plaintiff  at  $7,50  per  100  lbs.  which  the  quarters  would 
weigh  when  slaughtered.  C.  was  to  prepare  the  cattle  for  slaugh- 
tering, to  slaughter  them,  take  the  quarters  to  market,  weigh 
them,  and  pay  the  amount  they  would  come  to,  which  was  to  be 
received  by  the  plaintiff  in  full  of  the  oxen.    It  was  held  that 

(the  title  did  not  pass  to  Crawbuck.  Here  the  sale  was  for  cash, 
payment  was  not  waived,  and  no  part  of  it  was  made,  and  could 
not  be  according  to  the  terms  of  the  contract,  until  the  price  was 
ascertained  by  weight.  This,  with  the  foregoing  cases,  is  dis- 
tinguishable from  the  case  at  bar.  It  is  true,  as  a  general 
proposition,  that  if  any  thing  remains  to  be  done,  as  between  the 
seller  and  the  buyer,  before  the  goods  are  to  be  delivered,  a 
present  right  of  property  does  not  attach  in  the  buyer.  (2  Kent's 
Com.  496.)  The  goods  sold  must  be  ascertained,  designated, 
and  separated  from  the  stock  or  quantity  with  which  they  are 
mixed,  before  the  property  can  pass.  If  the  goods  be  sold  in 
bulk,  and  for  a  single  price,  the  sale  is  perfect  and  the  risk  with 
the  buyer ;  but  if  they  be  sold  by  number,  weight,  or  measure, 
the  sale  is  incomplete  and  the  risk  continues  with  the  seller, 
until  the  specific  property  be  separated,  ice.  In  Crofoot  v. 
Bennett,  decided  by  the  court  of  appeals  in  May,  1849,  (2  Comst. 
258,)  the  owner  of  a  brick  yard  sold  to  the  defendant  48,000 
bricks,  to  be  taken  out  of  an  unfinished  kiln  containing  a  larger 
quantity.  He  also  delivered  to  the  defendant  possession  of  the 
yard,  and  agreed  with  him  to  burn  the  kiln,  which  he  did,  and 
the  owner  then  executed  to  the  plaintiff  a  bill  of  sale  of  all  the 
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bricks  in  the  kiln ;  held  that  the  delivery  was  not  simply  of  the 
specific  brick  eventually  taken  by  the  plaintiff,  but  of  the  whole, 
with  the  privilege  of  selecting  the  43,006.  Strong,  justice,  in 
delivering  the  opinion  of  the  court,  among  other  things,  says : 
"If  the  goods  sold  are  clearly  identified,  then  although  it  may 
be  necessary  to  number,  weigh,  or  measure  them  in  order  to 
ascertain  what  would  be  the  price  of  the  whole,  at  a  rate  agreed 
upon  between  the  parties,  the  title  will  pass ;  but  if  a  given  "  ^  ■  *  &*-*** 
number  out  of  the  whole  are  sold,  no  title  is  acquired  by  the  *  -H<y*r. 
purchaser  until  they  are  separated,  and  their  identity  thus  as- 
certained. The  distinction  in  these  cases  does  not  depend  so 
much  upon  what  is  to  be  done,  as  upon  the  object  which  is  to  be 
effected  by  it  If  that  is  specification,  the  property  is  not 
changed ;  if  it  is  merely  to  ascertain  the  total  value  at  desig- 
nated rates,  the  change  of  title  is  effected."  And  again,  "  If  one 
sells  an  article  and  delivers  it,  the  delivery  would  be  none  the 
less  effectual,  because  the  vendor  happened  to  be  employed  to 
perform  some  additional  work\ipon  it,  even  at  his  own  expense." 
-  In  the  case  before  us  thirty  dollars  were  paid  as  the  probable 
value  of  the  hides;  the  vendor  said  they  were  finished,  and 
seemed  to  suppose  that  nothing  further  was  to  be  done.  He 
said  the  plaintiff  could  have  the  leather ;  and  left  his  man,  Bokn, 
with  the  plaintiff  to  select  the  sides,  which  were  put  in  a  pile  by 
themselves.  A  part,  viz.  five  sides,  were  taken  away  by  the 
plaintiff;  and  the  rest,  which  the  plaintiff  supposed  needed  some 
cleaning,  were  left  with  Bolan  for  that  purpose ;  and  the  trifling 
difference  between  the  estimated  and  ascertained  value  of  the 
leather,  should  there  be  any  for  the  plaintiff  to  pay,  did  not  seem 
to  be  considered  by  the  parties  as  rendering  the  delivery  less 
complete ;  or  if  there  was  any  question  as  to  what  they  intended, 
the  case  was  fairly  left  to  the  jury,  whose  verdict  J  think  waa 
right ;  consequently  the  judgment  of  the  county  court  ought  to 
be  reversed,  and  that  of  the  justice  affirmed. 

EL  Gray,  J.  and  Shankland,  J.  concurred. 

Mason,  J.  dissented. 

Judgment  of  county  oourt  reversed. 
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Otsego  Special  Term,  July,  1850.    Mcnson,  Justice. 

Sterricker  and  wife  vs.  Dickinson. 

I  9b  5531  A  testatrix,  hy  her  will,  devised  her  real  estate  to  the  defendant,  in  trust  for 
j  71  AD  ^50)  and  to  the  uge  Qf  the  mflmt  cbiMren  of  the  te8totrix,  their  and  each  of  their 
heirs  and  assigns  forever,  to  be  held  for  the  benefit,  and  used  and  expended 
for  the  support,  maintenance  and  education  of  such  children  and  every  of 
them.  Held,  that  this  devise  was  void  as  an  express  trust,  but  was  valid 
x  as  a  power  in  trust.  That  the  legal  title  vested  in  the  trustee  only  during 
the  minority  of  the  infants,  and  that  the  estate  of  the  trustee  ceased,  as  to 
each  cestui  que  trust,  upon  his  or  her  arriving  at  the  age  of  twenty-one  years, 
and  marriage. 

Held  also t  that  if  any  interest  existed  in  the  testatrix,  undisposed  of,  either  in 
remainder  or  reversion,  the  same,  upon  her  decease,  became  united  to  the 
beneficial  estate  of  the  children  of  the  testatrix,  as  heirs  at  law,  who  then 
became  seised  of  the  same  in  fee. 

And  the  defendant  having  purchased  the  interests  of  all  the  children,  except 
the  plaintiff,  in  the  real  estate,  held,  further,  that  the  latter  could  maintain 
a  bill  in  equity,  against  him,  for  an  account  and  for  a  partition. 

This  was  a  suit  in  equity,  commenced  before  the  code.  Be- 
ferred  by  stipulation,  dated  November  80, 1848,  to  Thomas  B. 
Mitchell,  Esq.  to  take  the  testimony  and  state  the  account  be- 
tween the  parties  under  the  pleadings,  and  report  to  the  court. 
The  referee  reported  that  there  was  due  the  plaintiff  $200,  and 
that  the  plaintiff  was  entitled  to  one-fifth  of  a  certain  farm,  which 
the  referee  valued  at  $6325.  At  the  special  term  in  Otsego,  in 
July,  1860, 

H.  Lathrop,  for  the  plaintiff,  moved  to  confirm  the  report 

J.  D.  Hammond  and  L.  J.  Walworth,  on  the  part  of  the 
defendant,  moved  to  set  the  report  aside. 

Monson,  J/  Mary  Sutphen  derived  title  to  the  property  in 
question  from  her  husband,  Matthew  L.  Sutphen,  by  his  will, 
dated  the  28th  of  January,  1827.  On  the  26th  of  April,  1830, 
she  executed  her  last  will  and  testament,  which  contained  the 
following  clauses :  u  I  give  and  devise  unto  my  brother  Martin 
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Dickinson,  all  the  right,  title  and  interest  which  I  now  hare 
under  and  by  virtue  of  the  last  will  and  testament  of  Matthew 
L.  Sutphen,  my  late  husband,  deceased,  or  otherwise,  of  in  and 
to  that  certain  farm  or  lot  of  land  situate,  lying  and  being  in  the 
town  of  Cherry  Valley,  aforesaid,  and  in  the  possession  and  oc- 
cupation of  Isaac  Keeling,  and  being  the  farm  formerly  owned 
by  my  said  husband,  Matthew  L.  Satphen  deceased ;  to  have 
and  to  hold  the  same,  unto  the  said  Martin  Dickinson,  in  trust, 
for  my  fire  infant  children,  Marion  Satphen,  Albert  Sutphen, 
Margaret  H.  Sutphen,  James  Sutphen  and  Matthew  Sutphen, 
their  and  each  of  their  heirs  and  assigns  forever.  I  also  give, 
devise  and  bequeath  unto  my  said  brother,  Martin  Dickinson,  all 
the  lands,  tenements,  real  estate  and  chattels  real,  of  which  I 
may  die  seised,  wheresoever  the  same  may  he  situate ;  and  also 
all  and  singular  my  goods,  chattels  and  personal  property,  and 
all  debts,  dues,  claims  and  demands,  either  in  law  or  equity, 
which  I  have  against  any  person  or  persons  whatsoever,  to  have 
and  to  hold  the  same  and  every  part  thereof  unto  the  said  Mar- 
tin Dickinson,  in  trust,  for  and  to  the  use  of  my  said  infant 
children  above  named ;  it  being  my  will,  true  intent  and  mean- 
ing, that  all  the  property,  real  and  personal,  of  which  I  shall  die 
seised,  and  which  shall  belong  to  me  at  the  time  of  my  death, 
shall  be  held  for  the  benefit  and  used  and  expended  for  the  sup- 
port, maintenance  and  education  of  ray  said  infant  children  above 
named  and  every  of  them.  Secondly.  I  do  hereby  recommend 
to  my  said  brother,  Martin  Dickinson,  the  care  and  guardianship 
of  my  said  children,  Marion,  Albert,  Margaret,  and  James  and 
Matthew,  during  their  infancy,  and  as  far  as  I  am  empowered 
by  law,  I  do  hereby  appoint  .him  the  guardian  of  my  said  chil- 
dren, during  their  infancy.  Lastly.  I  do  hereby  appoint  my 
said  brother,  Martin  Dickinson,  sole  executor  of  this  my  last  will 
and  testament." 

By  the  system  of  trusts  established  by  the  revised  statutes, 
"  every  disposition  of  lands,  whether  by  deed  or  devise,  shall  be 
directly  to  the  person  in  whom  the  right  to  the  possession  and 
profits  shall  be  intended  to  be  invested,  and  not  to  any  other,  to 
the  use  of  or  in  trust  for  said  person;  and  if  made  to  one  or 
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more  persons,  to  the  nee  of  or  in  trust  for  another,  no  estate  cr 
interest,  legal  or  equitable,  shall  Test  in  the  trustee.  (1  JZ.  & 
728,  *  49.)  By  the  fifty-fifth  section,  express  trusts  may  be 
created,  1.  To  sell  lands  for  the  benefit  of  creditors ;  2.  To  sell, 
mortgage,  or  lease  lands  for  the  benefit  of  legatees,  or  for  the 
purpose  of  satisfying  any  charge  thereon,  and  to  receive  the 
rents  and  profits  of  lands  and  apply  them  to  the  education  and 
support,  or  either ',  of  any  person  doling  the  life  of  such  person, 
or  for  any  shorter  term.  By  the  act  of  1880,  (Lav*  of  1880, 
p.  886,)  the  word  "use?  is  substituted  for  the  words  "education 
and  support,  or  either." 

It  is  plain,  and  indeed  it  is  conceded  by  the  counsel  for  the 
plaintiff;  that  the  declaration  in  trust  in  the  will  of  Mary  Sut- 
phen  is  void  as  an,  express  trust  under  tike  49th  section.  It 
does  not  come  within  the  first  subdivision  of  the  66th  section. 
Nor  literally  within  the  second  subdivision ;  nor  within  the  third 
subdivision,  vis.  to  receive  the  rents  and  profits  of  lands  and  ap- 
ply them  to  the  education  and  support,  or  either,  of  any  person, 
&c.  or  to  the  use  of  any  person,  as  amended  by  the  act  of  1880, 
or  to  receive  die  rents  and  profits  of  land  and  pay  them  over  to 
the  beneficiary,  which  has  been  decided  by  the  court  of  appeals 
as  coming  within  this  last  subdivision,  and  as  being  therefore 
valid.  (2  Comet.  297.)  But  it  is  an  estate  to  u  be  held  for  the 
benefit,  and  to  be  used  and  expended  for  the  support,  mainte- 
nance and  education  of  her  infant  children,"  which  would  seem 
to  imply  the  power  to  sell,  mortgage  and  lease  the  lands  for 
those  objects.  For  u  Quando  aliqtM  conceditur,  eomedkur 
id  sine  <pa>  Mud  fieri  mm  poeeit"  ( Willee,  197, 1  Sound.  828,) 
thus  combining  the  power  expressed  in  the  second  subdivision 
to  carry  out  the  objects  contemplated  in  the  third  subdivision. 
But  whether  the  clauses  in  this  will  create  an  express  trust 
within  the  55th  section,  seems  to  be  an  inquiry  more  curious 
than  useful,  so  far  as  this  case  is  concerned ;  for  by  the  58th 
section  it  is  provided  that  where  an  express  trust  shall  be  created 
for  any  purpose  not  enumerated  in  the  preceding  sections,  no 
.estate  shall  vest  in  the  trustees ;  but  the  trust,  if  directing  or 
authorising  the  performance  of  any  act  which  may  be  lawfully 
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,  under  a  power,  shall  be  valid  as  a  power  in  trust. 
(1  JZ.  &  729.  5  Barb.  S.  C.  Rep.  58.)  This  provision  reani- 
mates a  class  of  trusts,  under  a  new  name.  (4  Kent,  313.)  The 
whole  estate  in  law  and  equity  is  vested  in  the  trustee,  subject 
only  to  die  execution  of  the  trust ;  and  if  an  express  trust  be 
created  for  any  other  purpose  than  those  enumerated  in  the  55th 
section,  no  estate  vests  in  the  trustee;  though  if  the  trust 
authorises  the  performance  of  any  act  lawful  under  a  power,  it 
becomes  valid  as  a  power  in  trust.  (4  Kent,  310.)  The  trust 
attempted  to  be  created  by  Mary  Sutphen  for  the  support,  main- 
tenance and  education  of  her  infant  children,  was  certainly  not 
unlawful  in  itself,  but  quite  meritorious.  The  intention  of  the 
testator,  when  it  shall  have  been  ascertained  from  an  examimv 
tion  of  the  will  in  connection  with  the  situation  of  his  property 
dtc.  at  the  time  of  making  such  will,  must  be  carried  into  effect 
by  the  courts,  so  far  as  that  intention  is  consistent  with  the  rules 
of  law.  Although  some  of  the  objects  for  which  a  trust  is  ere* 
ated,  or  some  future  interest  limited  upon  the  trust  estate,  are 
illegal  and  invalid,  if  any  of  the  purposes  for  which  the  trust  was 
created  are  legal  and  valid  and  would  have  authorised  the  crea- 
tion of  such  an  estate,  the  legal  title  vests  in  the  trustees  during 
the  continuance  of  such  valid  objects  of  the  trust.  (9  Paige, 
528,  Eckfords  will.)  Trustees  take  that  quantity  of  interest 
only  which  the  purposes  of  the  trust  require  and  the  instrument 
creating  it  permits.  The  legal  estate  is  in  them  so  long  as  the 
execution  of  the  trust  requires  it,  and  no  longer,  and  then  it  vesta 
in  the  person  beneficially  interested.    (4  Kent,  810,  note  a.) 

A  power  in  trust  is  a  mere  authority  or  right  to  limit  a  use, 
while  an  estate  in  trust  is  an  estate  or  interest  in  the  subject. 
A  trustee  is  always  invested  with  the  legal  estate,  but  this  id 
not  necessary  with  respect  to  the  donee  of  the  power.  In  the 
ease  of  a  power  in  trust  there  is  always  a  person  other  than  the 
donee  or  grantee  of  the  power,  which  person  is  called  the  ap- 
pointee, answering  to  the  cestui  que  trust  in  a  simple  trust. 
(5  Barb.  8.  C.  Rep.  652.)  Every  estate  and  interest  not 
embraced  in  an  express  trust,  and  not  otherwise  disposed  of, 
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remains  in  or  reverts  to  the  person  who  created  the  trust 
(4  Kent,  810.) 

By  the  will  of  Mary  Sntphen  this  farm  is  devised  to  the  de- 
fendant in  trust  for  these  children,  their  and  each  of  their  heirs  and 
assigns  forever.  The  defendant  cannot  lay  claim  to  the  residue 
alter  the  infant  children  have  been  properly  supported,  main- 
tained and  educated.  It  is  one  of  the  most  familiar  principles 
of  equity  that  no  one  shall  take  advantage  of  a  fiduciary  rela- 
tion between  himself  and  another,  to  make  gain  to  himself. 
When  the  defendant  assumed  the  appointment  of  guardian  and 
trustee  he  assumed  also  the  duties  and  responsibilities  of  those 
offices.  (5  Chit.  409.)  The  children  have  chosen  to  affirm  the 
authority  on  which  he  professed  to  act,  and  he  will  not  be 
allowed  now  to  deny  it.  A  trustee  cannot  be  permitted  to  pur- 
chase trust  property.  An  agent  dealing  in  behalf  of  his  prin- 
cipal, professing  to  settle  and  compromise  a  claim  in  behalf  of  his 
principal,  can  not  take  the  entire  fruits  of  the  negotiation  to  his 
own  use.  (6  Paige,  859.)  This  was  held  where  the  declaration  of 
the  trust  did  not  appear  upon  the  face  of  the  instrument,  but  in 
a  case  where  to  fulfil  the  demands  of  justice  parol  evidence  was 
allowed,  to  prove  the  intention  of  the  testator.  (5  Barb.  &.  C. 
Hep.  58.) 

When  the  purposes  for  which  an  express  trust  has  been  cre- 
ated shall  have  ceased,  the  estate  of  the  trustees  shall  also  cease. 
(1  R.  S.  780,  i  6T.  2  Sand.  Ch.  296.) 
:  The  purposes  of  the  estate  in  trust  or  power  in  trust  in  respect 
-*ta>tlte  plaintiff  ceased  upon  her  marriage  and  arriving  at  the 
age  of  twenty-one  years.  If  any  interest  existed  in  Mary  Sut* 
phen  undisposed  of,  either  in  remainder  or  reversion,  by  her  de- 
cease the  same  became  united  to  the  beneficial  estate  of  the 
daughter  as  heir  at  law,  who  is  now  seised  of  the  same  in  fee* 
(4  Paige,  404.)  And  by  the  47th  section  of  the  revised  stat- 
utes, ( Vol.  1,  p.  727,)  every  person  who  is  entitled  to  the  actual 
possession  of  lands,  and  to  the  receipt  of  the  rents  and  profits 
thereof  in  law  or  equity,  is  deemed  to  have  a  legal  estate  therein, 
commensurate  with  his  beneficial  interest  in  the  premises,  except 
in  those  cases  where  the  estate  of  the  trustee  is  connected  with 
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some  power  of  actual  disposition  or  management  The  effect  of 
this  provision  of  the  revised  statutes  is  to  turn  all  merely  nominal 
or  naked  estates  in  trust  in  real  property  into  legal  estates  in  the 
persons  having  the  beneficial  interest  therein.    (4  Paige,  404.) 

It  is  said  by  the  counsel  for  the  defendants,  that  the  bill,  in 
praying  for  an  account  and  for  partition,  is  multifarious,  and  that 
the  relative  situation  of  the  parties  is  such  as  not  to  entitle  the 
plaintiff  to  ask  for  partition.  In  the  case  of  Hosford  v.  Mer- 
win,  (5  Barb.  S.  C.  Rep.  54,  62,)  there  was  a  prayer  to  account 
and  for  partition,  and  the  defendant  was  in  possession  claiming 
to  hold  adversely.  The  court  say,  this,  as  a  general  rule,  would 
be  sufficient  ground  for  denying  the  application ;  but  when  the 
question  arises  upon  an  equitable  title  set  up  by  either  of  the 
parties,  the  reason  of  the  rule  fails.  The  court  will  not  enter- 
tain a  bill  for  partition  when  the  legal  title  is  disputed  or  doubt- 
ful, because  a  court  of  law  is  the  proper  tribunal  to  determine 
such  questions.  But  when  the  questions  are  such  as  belong  to 
a  court  of  equity,  there  can  be  no  reason  for  suspending  the  pro- 
ceedings short  of  complete  justice  between  the  parties.  Courts 
of  equity  have  concurrent  jurisdiction  with  courts  of  law  to  de- 
cree partition  and  sales  of  land.  (2  R.  S.  329,  §  79.  1  Sand. 
Ch.  201.  4  Barb.  S.  C.  Rep.  229.)  Again ;  if  the  complain- 
ant has  been  ousted  of  his  possession,  or  the  premises  are  held 
adversely,  the  defendant  should  set  up  that  defense  by  plea  or 
answer.  (3  Paige,  245,  6.)  There  is  no  evidence  of  ouster  or 
adverse  holding  in  this  case.  Indeed  the  purchase  of  the  int 
ests  of  the  other  heirs  is  rather  a  recognition  by  the  defewTni^V  A^^ 
of  the  claim  of  the  plaintiff,  to  some  extent.  C  'V 

It  is  insisted  by  the  defendant,  that  he  should  be  alloweLhuttr  flfftOOVi * 
account  against  Matthew  L.  Sutphen,  and  also  against  Intfy 
Sutphen,  which  accrued  after  the  death  of  her  husband  fcnAprej'ililiA.R 
vious  to  her  own  death ;  and  also  should  be  allowed  one-n 
part  of  the  aggregate  expense  laid  out  upon  the  five  infant  chiF 
dren,  irrespective  of  the  amount  laid  out  for  the  plaintiff. 

How  much  property  came  into  the  defendant's  hands  from 
Mary  Sutphen,  besides  the  farm,  does  not  exactly  appear,  though 
it  probably  was  not  of  much  value.    I  think  the  farm  itself 
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should  be  free  of  any  charge  in  respect  to  Mary  Sutphen  at  the 
time  it  came  .into  the  hands  of  the  defendant.  It  was  intended 
that  the  avails  should  be  for  the  entire  benefit  of  the  children. 
But  the  trustee  or  guardian  has  an  equitable  right  to  be  allowed 
the  sums  actually  expended  by  him  in  securing  the  title,  and 
such  sums  as  he  may  have  expended  for  the  rapport  of  the  infant 
children  respectively,  beyond  the  value  of  their  services.  (6 
Paige,  364.)  And  I  consider  the  defendant's  claims  or  accounts 
as  to  the  four  children  were  severally  settled  with  them,  as  he 
purchased  their  shares;  and  that  the  only  personal  account 
which  he  is  entitled  to  offset  against  the  plaintiff  is  his  proper 
charge  for  her  support,  maintenance  and  education,  over  and 
above  the  value  of  her  services. 

I  have  read  through  the  large  volume  of  evidence  in  this  case ; 
and  looking  at  the  testimony  of  James  Sutphen,  who  had  the 
best  means  of  knowledge,  together  with  the  testimony  of  Olive 
Palmer,  Jane  Hunt,  and  Almira  Merry,  as  well  as  other  testi- 
mony bearing  upon  the  question,  I  think  the  plaintiff  ought  to 
be  charged  at  least  five  shillings  a  week  for  three  years,  which 
would  amount  to  about  $100,  saying  nothing  about  her  clothes 
and  schooling.  From  all  the  testimony  in  the  case  I  should  put 
the  value  of  the  farm  at  $5222,  and  the  annual  rent  at  $239. 
I  have  arrived  at  this  conclusion  not  without  some  hesitation, 
after  a  careful  examination  of  the  testimony ;  for  I  would  not 
hastily  disturb  the  report  of  the  learned  referee  upon  questions 
of  fact ;  and  I  am  well  aware  that  a  person  who  hears  the  testi- 
mony is  generally  better  able  to  estimate  its  proper  weight  and 
effect  than  one  who  reads  it  on  paper.  But  the  authorities 
to  which  I  am  referred  by  the  counsel  for  the  plaintiff  do  not 
convince  me  that  I  am  entirely  precluded  from  correcting  the 
report  in  these  particulars.  Instead  therefore  of  $6325,  the 
worth  of  the  farm  should  be  put  at  $5222,  and  instead  of  $250, 
the  annual  rent  should  be  $289.  According  to  my  computation, 
after  allowing  the  defendant  $100,  and  the  proper  commissions, 
the  sum  due  the  plaintiff  is  $71,03. 

Let  a  decree  therefore  be  entered  that  the  defendant  pay  the 
plaintiff  $71,03,  in  twenty  days  after  due  service  of  notice  of 
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this  decree,  and  that  partition  be  made  and  commissioners  be  ap- 
pointed, and  the  costs  accruing  hereafter,  that  is,  after  entering 
and  giving  notice  of  the  decree,  be  defrayed  by  the  parties  ac- 
cording to  their  respective  shares,  as  provided  in  the  statute  on 
partition,  (2  R.  S.  328,  i  72;)  that  is  to  say,  four-fifths  to  be 
paid  by  the  defendant,  and  one-fifth  by  the  plaintiff. 
Let  the  report,  thus  modified,  be  confirmed. 

On  appeal,  the  foregoing  decision  was  affirmed  at  the  general 
term  held  at  Ithaca,  in  the  6th  district,  in  September,  1851,  by 
Justices  Shankknd,  Mason  and  Monson. 


Broome  General  Term,  October,  1850.    Skankland,  Gray, 
Mason,  and  Monson,  Justices. 

George  vs.  Van  Horn. 

An  action  on  the  case  can  not  be  maintained  by  a  mother,  after  the  death  of 
her  husband,  for  the  seduction  of  her  daughter  in  his  lifetime,  where  it  ap- 
pears that  at  the  time  of  the  seduction  the  daughter  was  over  twenty-one 
years  of  age,  and  was  residing  with  her  brother,  at  his  residence,  and  taking 
charge  of  his  family ;  although  she  shortly  afterwards  returned  to  her 
mother's  house  and  remained  there  till  after  her  confinement,  and  was  taken 
care  of  by  her. 

The  executors  or  administrators  of  a  deceased  father,  or  master,  can  not 
maintain  an  action  for  the  seduction  of  his  daughter,  or  servant,  in  his  life- 
time. 

This  was  an  action  brought  by  a  mother,  for  the  seduction  of 
her  daughter  Eliza  George,  and  was  tried  at  the  Tompkins  court, 
in  September,  1849.  The  daughter  was  over  thirty  years  of  age 
at  the  time  of  the  illicit  connection  which  resulted  in  the  birth 
of  a  child,  in  May,  1849.  At  the  time  of  the  illicit  intercourse 
her  father  was  alive,  but  he  died  a  few  months  after,  and  before 
the  birth  of  the  child.  The  daughter  had  generally  resided  at 
home,  but  at  the  time  of  the  reduction  she  was  residing  for  a 
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short  time  with  her  brother,  at  his  residence  in  the  same  town,  * 
taking  charge  of  his  family ;  and  shortly  afterwards,  she  retained 
to  her  mother's  residence  and  remained  with  her  till  after  her 
confinement,  and  was  taken  care  of  by  her.  In  April,  before  the  m 
birth  of  the  child,  complaint  was  made  against  the  defendant,  as 
the  putative  father,  and  an  order  of  filiation,  &c.  made  against 
him,  which  he  paid.  On  her  cross-examination  Eliza  George 
testified  that  her  mother  charged  her  for  her  board  while  she 
was  sick. 

The  defendant's  counsel,  on  the  plaintiff's  resting  her  cause, 
and  at  the  close  of  the  trial,  made  the  proper  objections  to  a  re- 
covery, to  raise  the  question  of  the  plaintiff's  right  to  maintain 
the  action ;  which  objections  were  overruled,  and  the  defendant 
excepted.  A  verdict  for  $300  was  obtained  by  the  plaintiff,  and 
the  defendant  now  moved  for  a  new  trial. 

&  Mack,  for  the  defendant. 

Ferris  $•  Citshing,  for  the  plaintiff, 

By  the  Court,  Shankland,  J.  The  father  of  Eliza  George 
being  alive  at  the  time  of  her  seduction,  it  is  urged  by  the  de- 
fendant's counsel  that  the  mother  can  not  maintain  this  action ; 
but  that  if  any  one  can  maintain  a  suit,  under  the  circumstances 
of  this  case,  it  must  be  the  legal  representatives  of  the  deceased 
father ;  or  the  brother,  in  whose  house  and  service  she  was,  at 
the  time  of  the  seduction. 

The  executors,  or  administrators  of  a  deceased  father,  or  mas- 
ter, can  not  maintain  this  action  for  the  seduction  of  his  daughter 
and  servant  in  his  lifetime.  As  well  might  an  action  lie,  in 
their  names,  for  crim.  con.  with  his  wife.  They  can  not  repre- 
sent his  aggravated  feelings,  and  the  personal  disgrace  heaped 
upon  him,  by  such  events.  These  causes  of  action  are  purely 
personal,  and  like  assaults,  libel  and  slander,  die  with  the  person. 

Whether  the  brother  can  maintain  this  action,  it  is  unneces- 
sary to  decide  in  this  case,  but  I  am  of  opinion  that  the  mother 
can  not,  on  the  foots  disclosed  by  the  evidence.    At  the  time  of 
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the  seduction,  tire  daughter  was  upwards  of  twenty-one  years  of 
age,  and  in  the  actual  service  of  another  person,  and  the  father 
was  then  aKve.  The  relation  of  master  and  servant  did  not  ex- 
ist, either  actually  or  hy  construction. 

The  case  of  Nickleson  v.  Stryker,  (10  John.  120,)  is  an  author^ 
ity  in  point,  against  the  maintenance  of  this  action  by  the  father, 
if  he  had  survived,  and  instituted  it.  In  that  case  the  daughter 
was  twenty-nine,  and  lived  with  her  father  until  a  short  time 
before  her  misfortune,  but  was  absent  from  home  at  the  time  of 
her  seduction,  in  the  service  of  one  Lay  ton.  She  returned  home, 
however,  before  confinement,  and  her  father  paid  the  expenses  of 
her  sickness.  The  court  decided  that  the  action  would  not  lie, 
and  laid  down  the  true  rule  which  should  govern  in  determining 
the  question.  They  say,  "  The  rule  is  settled,  that  if  the  daugh- 
ter be  of  age,  Bhe  must  be  in  her  father's  service,  so  as  to  consti- 
tute, in  law  and  in  fact,  the  relation  of  master  and  servant,  in 
order  to  entitle  her  father  to  bring  a  suit  for  seducing  her.  If 
she  be  under  age,  she  is  presumed  to  be  under  his  control  and 
protection,  so  as  to  entitle  him  to  the  action,  whether  she  actu- 
ally resides  with  him  or  not."  The  same  doctrine  was  Tepeated, 
and  applied  in  the  cases  of  Thompson  v.  Millar,  (1  Wend.  447 ;) 
Moran  v.  Dawes,  (4  Cowen,  412 ;)  Sargent  v.  Denison,  (5  Id. 
106;)  BarOey  v.  Richtmyer,  (2  Barb.  Sup.  Court  Rep,  182 ;) 
and  Ingersoll  v.  Jones,  (5  Id.  $61.)  In  the  two  last  cases  the  ] 
seduced  were  infants,  and  the  plaintiffs  stood  in  the  relation  of  ' 
parents  to  them ;  and  if  the  court  in  deciding  those  cases  intended 
to  depart  from  the  rule  laid  down  in  Nickleson  v.  Stryker,  it  was 
unnecessary  to  the  decision  of  those  cases,  and  therefore  obiter.  • 

If  in  this  case  it  had  appeared  that  in  consequence  of  the  de- 
fendant's conduct  a  charge  had  been  brought  upon  the  plaintiff 
as  the  mother  of  Eliza,  under  the  provisions  of  the  act  obliging 
parents  of  sufficient  ability  to  support  their  indigent  offspring, 
(1 R.  S.  623,  h  1,)  an  action  might  perhaps  be  sustained,  although 
the  seduction  took  place  in  the  life  of  the  father,  and  while  the 
daughter  was  in  the  actual  service  of  another,  and  was  also  of 
full  age.  Then,  the  surviving  mother  would  have  the  charge 
brought  upon  her  in  consequence  of  her  parental  relation ;  and 
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the  damage  consequent  upon  the  defendant's  illegal  act  would 
constitute  a  good  cause  of  action.  But  it  does  not  appear  that 
the  plaintiff  was  liable,  under  the  act  above  referred  to,  or  that 
the  overseers  of  the  poor  of  the  town  attempted  to  charge  her 
with  the  daughter's  support ;  but  on  the  contrary  it  does  appear 
that  they  proceeded  against  the  defendant  for  the  support  of  the 
child,  and  the  expenses  of  the  mother,  which  were  paid  by  him. 
Admitting  that  when  the  seduction  takes  place  in  the  life  of  the 
father,  the  mother  can  maintain  the  action,  in  case  of  his  death 
before  the  birth  of  the  child,  yet  it  must  be  under  such  circum- 
stances as  would  have  enabled  the  father  to  maintain  the  action, 
if  he  had  survived.  In  this  case  we  have  seen  the  father  could 
not.  But  I  have  great  doubts  whether  the  mother  can  in  any 
case  maintain  the  action,  when  the  seduction  was  accomplished 
during  the  lifetime  of  the  father,  unless  a  charge  has  been  brought 
upon  her,  in  consequence  of  her  parental  relation  under  the  pro- 
visions of  the  act  above  cited. 

In  Logan  v.  Murray,  (6  Serg.  $•  Rawle,  175,)  it  appeared 
that  the  daughter  was  debauched  and  became  pregnant  while 
living  with  her  father,  and  after  his  death  she  continued  to  reside 
with  her  mother,  by  whom  she  and  her  child  were  supported.  It 
was  held  that  the  mother  could  not  sustain  the  action ;  and  the 
court  say,  "  That  whatever  damage  the  mother  sustained  arose 
from  an  act  committed  in  the  father's  lifetime — the  daughter  was 
in  his  service.  On  his  death,  when  the  mother  became  the  mis- 
tress of  the  house,  the  mischief  was  done ;  the  daughter  came  into 
her  service  pregnant  If  the  alledged  trespass  gave  her  no  cause 
of  action,  the  consequence  can  not."  In  Stiles  v.  TUford>  (10 
Wend.  338,)  it  was  held  that  an  action  on  the  case  could  be 
maintained  by  the  father,  after  pregnancy  of  the  daughter  and 
before  the  birth  of  the  child,  and  that  the  plaintiff  in  such  action 
might  be  allowed  to  recover  for  loss  of  services  and  expenses  in- 
curred after  action  brought,  and  before  the  trial.  It  was  put 
upon  the  ground  that  the  cause  of  action  had  accrued,  before  suit 
brought,  and  that  the  loss  of  service,  and  expenses  accruing  after 
action  commenced,  were  in  aggravation  of  damages.  If  this  is 
the  true  doctrine,  it  would  seem  to  follow  that  where  a  cause  of 
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action  of  this  nature  has  accrued  to  the  father  in  his  lifetime,  it 
dies  with  him,  and  no  other  person  can  maintain  an  action  for 
that  cause  after  his  death,  although  they  happen  to  sustain  can- 
sequential  damages  from  the  same  cause  after  his  death.  (See 
also  Hewitt  v.  Prime,  21  Wend.  79.) 

The  counsel  for  the  plaintiff  in  this  case  contend  that  it  is  not 
material  who  was  entitled  to  the  services  of  the  seduced,  at  the 
time  of  the  seduction,  when  the  form  of  the  action  is  case,  and 
not  trespass  ;  and  that  the  true  inquiry  is,  upon  whom  has  the 
consequential  injury  fallen,  viz.  the  expenses  of  her  confinement, 
and  the  loss  of  her  services  ?  If  the  tests  above  proposed  were 
admitted  to  be  the  true  ones,  they  would  not  enable  the  plaintiff 
to  maintain  this  action ;  because  the  daughter  owed  no  services 
to  the  plaintiff,  either  in  law  or  by  contract,  nor  did  she  bear  the 
expenses  of  the  lying-in. 

But  the  tests  contended  for  can  not  be  the  true  ones ;  for  if 
they  are,  these  consequences  will  follow :  a  pregnant  female,  by 
entering  into  the  employ  of  another  person,  and  being  sick  from 
that  cause,  in  his  service,  will  confer  this  right  of  action  upon 
him.  So  too,  if  a  female  who  has  been  seduced  should  marry  a 
husband  afterwards,  and  then  be  delivered  of  a  child,  the  hus- 
band could  maintain  the  action,  by  reason  of  this  ex  post  facto 
relation,  and  the  consequent  damage.     (59  Eng.  C.  L.  R.  725.) 

So  far  as  principles  can  be  deduced  from  adjudged  cases,  they 
hold  that  the  relation  of  master  and  servant  must  exist  between 
the  plaintiff  and  the  seduced,  at  the  time  of  the  seduction,  and 
that  there  must  be  a  loss  of  service  to  the  plaintiff,  or  a  charge 
brought  upon  him  in  consequence  of  the  seduction.  Slight  evi- 
dence will  be  sufficient  to  establish  the  relation,  and  the  loss  of 
service ;  because  courts  and  juries  are  ready  and  eager  to  pun- 
ish the  violator  of  female  chastity,  and  the  peace  of  families ; 
but  it  is  better  that  this,  or  any  other  offense,  should  go  unpun- 
ished, until  legislative  interference,  than  that  courts  shall  violate 
all  precedents,  and  usurp  the  law-making  power,  in  order  to  rem- 
edy a  real  or  fancied  hardship. 

The  judgment  rendered  at  the  circuit  should  be  reversed,  and 
a  new  trial  awarded,  with  costs  to  abide  the  event. 
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Saratoga  Special  Term,  October,  1850.    Paige,  Justice. 

Hicks  vs.  Hinde  and  others. 

Where  the  drawer  of  a  draft  signs  his  name  as  "  agent/'  the  name  of  his  prin- 
cipal being  disclosed,  at  the  time,  and  the  'payee  knows  that  the  drawer  was 
authorized  by  his  principal  to  draw  the  draft,  as  his  agent,  and  that  he  act- 
ually signed  it  as  such  agent,  the  drawer  is  not  liable  personally,  upon  the 
draft. 

The  drawer  of  a  bill  of  exchange  is,  like  an  indorser,  considered  as  a  surety, 
and  may,  like  an  indorser,  add  to  his  signature  restrictive  or  qualifying 
words,  to  exempt  himself  from  personal  liability. 

This  was  an  action  brought  upon  a  draft,  dated  Aug.  1, 1848, 
drawn  by  the  defendant  Hinde  as  agent,  on  the  defendant  L.  T. 
Beardsley,  in  favor  of  the  plaintiff  Hicks,  for  $120,82.  Hinde 
signed  the  draft  "  John  Hinde,  agent."  The  draft  was  accepted 
by  Beardsley,  but  was  not  paid  by  him  when  it  became  due.  It 
was  protested  for  non-payment,  and  notice  was  given  to  Hinde. 
Hinde,  at  date  of  the  draft,  had  charge  of  a  factory  in  Water- 
ford,  for  Beardsley,  as  his  agent.  Beardsley  authorized  Hinde 
to  draw  the  draft  as  his  agent.  It  was  drawn  for  rent  due  by 
Beardsley  to  Hicks.  Hicks,  Hinde  and  Beardsley  were  together 
at  the  time  the  draft  was  given,  and  accepted  by  Hicks.  When 
he  accepted  the  draft,  Hicks  knew  that  Hinde  was  Beardsley's 
agent,  and  that  Hinde  was  authorized  by  Beardsley  to  draw  the 
draft  as  his  agent,  and  that  he  signed  it  as  such  agent.  The  plain- 
tiff objected  to  all  parol  evidence  in  relation  to  the  draft.  The 
cause  was  tried  by  the  court,  a  jury  being  waived  by  the  parties. 

E.  F.  Bullard,  for  the  plaintiff. 

W.  H.  King,  for  the  defendant  Hinde. 

Paige,  J.  It  is  insisted,  on  the  part  of  the  plaintiff,  that 
Hinde  is  personally  liable  on  the  draft,  as  it  does  not  appear  on 
the  face  of  the  draft  that  he  signed  it  as  agent  of  Beardsley. 
It  is  also  insisted  that  parol  evidence  is  inadmissible  to  explain, 
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'  add  to,  oryary,  the  draft  The  case  of  Pentz  v.  Stanton,  (10 
Wend.  271,)  is  cited  in  support  of  these  propositions.  In  that 
case  one  West  was  the  agent  of  a  manufacturing  establishment, 
and  as  such  purchased  a  quantity  of  dye  stuffs  for  the  use  of  the 
factory,  without  disclosing  the  name  of  his  principal,  and  the 
bill  of  goods  was  made  out  against  West  as  agent,  without  stat- 
ing the  name  of  the  principal,  and  West  as  agent  drew  a  draft 
on  one  Carey,  in  favor  of  the  plaintiff,  for  the  price  of  the  goods, 
and  signed  the  draft  "H.  F.  West,  agent."  The  name  of  the 
principal  was  not  disclosed  to  the  plaintiff,  by  the  agent,  at  the 
time  of  the  purchase  of  the  goods  and  giving  of  the  draft,  and 
the  agent  did  not  inform  the  plaintiff  that  he  was  authorized  by 
his  principal  to  draw  the  draft  as  his  agent.  In  this  case  the 
name  of  the  principal  was  disclosed,  and  the  plaintiff  knew  that 
Hinde  was  authorized  by  Beardsley,  his  principal,  to  draw  the  draft 
in  question  as  his  agent,  and  that  he  actually  signed  it  as  such  agent. 
It  appeared  from  the  evidence  that  Hinde  did  not  intend  to  bind 
himself  personally.  If  he  had  added  to  his  signature  "  agent  for  1 
L.  T.  Beardsley,"  instead  of  agent  merely,  it  will  be  conceded  that  I 
he  would  not  have  been  personally  bound.  {Brocftway  v.  Allen,  ' 
17  Wend.  40.  Randall  v.  Van  Vechten,  19  John.  60.  Skinner 
v.  Dayton,  Id,  554,  548.  Bank  of  Columbia  v.  Patterson,  7 
Cranch,  299,  307.  White  v.  Skinner,  13  John.  307.  2  Kent's  • 
Com.  630,  and  note  a,  6th  ed.  4  Wend.  285.  15  John.  1.) 
A  contract  not  necessary  to  be  in  writing  under  seal  will  be 
binding  on  the  principal,  if  it  appears  in  apy  part  of  the  instru- 
ment that  it  was  intended  to  be  executed  by  his  agent  for  him, 
in  the  character  of  agent  merely.  {Evans  y.  Wells,  22  Wend. 
335,  per  Chancellor  Walworth.)  The  case  of  Hills  v.  Bannis- 
ter,  (8  Cowen,  31,)  was  overruled  by  the  case  of  Brochway  v. 
Allen,  (17  Wend.  41.)  If,  in  Toft  v.  Brewster,  (9  John.  544,) 
it  had  been  shown  that  the  Baptist  Society  of  Richfield  was  a 
corporation,  and  that  the  bond  given  by  the  defendants  was  given 
for  a  corporate  debt  and  that  the  defendants  were  authorized  to 
execute  the  bond,  they,  as  the  law  is  now  understood,  could  not 
have  been  held  to  be  personally  liable.  In  Matt  v.  Hicks,  (1 
Cowen,  514,)  where  a  note  was  made  payable  to  J.  Horsefield  Of 
Vol.  IX.  67 
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order,  and  indorsed  by  him  "  J.  Horsefidd,  agent"  it  was  held 
that  although  nothing  appeared  to  show  that  he  was  in  fact 
agent,  yet  he  was  not  liable  as  indorser.  The  indorsement  waa 
regarded  as  special,  and  equivalent  to  a  declaration  that  the  in- 
dorser would  not  be  personally  liable.  (1  Cowen,  534,  538.) 
The  acceptor  of  a  bill  of  exchange,  like  the  maker  of  a  note,  is 
considered  as  the  original  and  principal  debtor,  and  primarily  lia- 
ble, and  the  drawer  and  indorsers  are  considered  as  sureties,  liable 
as  such,  guarantying  the  performance  of  the  principal's  contract. 
(  Chit,  on  Bills,  26, 192.)  The  engagement  of  the  drawer,  like  that 
of  an  indorser,  is  conditioT*aJfjdzUkat  he  will  pay  the  bill  provided 
it  is  presented  in  proper  time  to  the  acceptor  and  he  fails  to  pay 
it ;  and  provided  also  that  he  is  duly  notified  of  the  dishonor  of 
the  bill.  (20  John.  366.)  The  drawer  may,  like  an  indorser, 
add  to  his  signature  restrictive  or  qualifying  words,  to  exempt 
himself  from  personal  liability,  (Chitty  on  Bills,  32,  33,  34, 
234-)  A  transfer  by  indorsement  of  a  bill  is  equivalent  in  its 
effect,  to  the  drawing  of  a  bill ;  the  indorser  being,  in  almost 
every  respect,  considered  as  a  new  drawer  on  the  original  drawee. 
(Chit,  on  Bills,  241.  ISalk.lSS.  3  East,  482.)  And  a  prom- 
issory note  n^E  indorsed  may  be  declared  on  as  a  bill  of  exchange. 
The  maker  of  the  note  stands  in  the  situation  of  the  acceptor  of 
a  bill.  (Chit,  on  Bills,  241,  2.)  The  obligation  which  an  in- 
dorsement imposes  on  the  indorser  to  the  indorsee,  and  the 
mode  in  which  that  obligation  may  be  extinguished,  is  in  all  re- 
spects exactly  similar  to  that  which  a  drawer  of  a  bill  is  under 
to  the  payee,  And  Lord  Ellenborough,  in  Rallingatt  v.  Qlos- 
ter,  (3  East,  482,)  says,  "  When  it  is  laid  down  that  an  indorser 
stands  in  all  respects  in  the  same  situation  ap  *  drawer,  all  the 
consequences  follow  which  are  attached  to  the  situation  of  the 
latter."  ( Chit,  on  Bills,  241, 242, 10/A  Am.  from  9th  Land,  ed.) 
If  the  drawer  of  an  accepted  bill  is,  like  an  indorser,  considered 
as  a  surety,  and  stands  in  all  respects  in  the  same  situation  as 
an  indorser,  and  may  like  an  indorser  add  to  his  signature  re- 
strictive or  qualifying  words  to  exempt  himself  from  personal 
liability,  it  would  seem  necessarily  to  follow  that  whatever  restric- 
tive or  qualifying  words  exempt  an  indorser  from  personal  liabil- 
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ity  will  have  a  like  effect  upon  a  drawer,  when  added  to  his  sig- 
nature. If  this  proposition  can  not  be  disputed,  then  the  ease 
of  Mott  v.  Hicks,  (1  Cowen,  514,)  disposes  of  this  case.  There 
the  addition  by  the  indorser,  to  his  indorsement,  of  the  word 
"  Agent,"  was  held  to  be  equivalent  to  a  declaration  that  he  would 
not  be  personally  liable.  Why  should  not,  upon  principle,  the 
same  effect  flow  from  the  addition  of  the  same  word  by  Hinde  to 
his  signature  to  the  draft  in  question  ? 

There  are  some  cases  of  ambiguities,  where  the  words  are 
equivocal,  but  which  admit  of  precise  and  definite  application  by 
resorting  to  the  circumstances  under  which  the  instrument  was 
made.  In  such  cases  parol  evidence  is  admissible,  of  the  cir- 
cumstances attending  the  transaction.  (2  Cow.  $•  HUTsNoteSj 
1858.  Perstiy.  Dickson,  1  Mason's  Rep.  10fol2.)  hi  St< 
v.  Logon,  (9  Mass.  Rep.  55,)  being  an  action  by  the  payee 
against  the  drawee  of  a  bill  of  exchange,  parol  evidence  was  re- 
ceived of  verbal  conditions  and  restrictions,  subject  to  which  an 
absolute  written  engagement  of  the  drawee  to  accept  the  bill  was 
made,  such  verbal  conditions  and  restrictions  having  been  com- 
municated to  the  payee  by  the  drawer  at  the  time  the  bill  was 
drawn.  So  in  case  of  a  blank  indorsement  of  a  note  or  bill  of 
exchange,  contemporaneous  parol  stipulations  showing  that  the 
indorsement  was  intended  to  be  restrictive,  is  ^admissible  in  o 
evidence,  upon  the  principle  that  the  written  engagement  is  left 
incomplete  by  the  parties.  (2  Cowen  tp  HUTs  Notes,  1478. 
11  Mass.  Rep.  81.) 

In  Louisiana  a  person  may  draw  as  agent,  upon  his  principal, 
for  a  debt  not  personal  to  himself,  but  due  by  the  principal  to 
the  payee,  without  expressing  the  agency  on  the  face  of  the  bilL 
(  Wolfe  v.  Jewett,  10  Curry,  Louis.  Rep.  888.)  In  the  Meek. 
Bank  of  Alexandria  v.  The  Bank  of  Columbia,  (5  Wheat.  326,) 
where  a  check  was  drawn  by  a  person  who  was  the  cashier  of  a 
bank,  but  without  affixing  to  his  signature  his  title  of  cashier, 
parol  evidence  was  received  to  show  that  he  signed  (he  check  as 
cashier. 

But  I  prefer  to  place  the  decision  of  this  case  upon  the  ground 
that  the  drawing  of  the  draft  by  Hinde  is  restrictive ;  and  that 
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the  addition  of  the  word  agent  was,  as  Was  held  in  Matt  v.  Hicks, 
equivalent  to  a  declaration  that  he  Would  not  be  held  personally 
responsible  on  the  draft.  This  case  may  be  distinguished  from 
the  case  of  Pentz  v.  Stanton.  In  that  case  the  name  of  the 
principal  was  not  disclosed  to  the  vendor,  by  the  agent,  at  the 
time  of  the  purchase  of  the  goods  and  giving  of  the  draft  for  the 
price  of  the  goods.  The  non-disclosure  of  the  principal  made 
the  agent  personally  liable  for  the  goods.  And  being  so  liable, 
it  was  proper  he  should  be  held  personally  liable  on  the  draft. 
(Durilap's  Paley  on  Agency.  371.  2  Kents  Com.  680.  10 
Wend.  484,  per  Chancellor.)  In  the  case  of  Stackpole  v.  At- 
nold,  (11  Mass.  Rep.  27,)  the  agent  affixed  his  own  signature  to 
t^e  promissory  notes  on  which  the  suit  was  brought,  without  «ny 
*  dtfperadded  restrictive  or  qualifying  words ;  and  at  the  time  he 
gave  the  notes  he  did  not  disclose  to  the  payee  the  name  of  his 
principal.  Neither  that  case,  nor  either  of  the  other  cases  relied 
on.  in  the  case  of  Pent*  v.  Stanton,  resemble  the  present  case. 
Upon  the  whole  I  have  come  to  the  conclusion  that  the  defend- 
ant Hinde  is  not  personally  liable  on  the  draft  in  question. 
Judgment  must  therefore  be  entered  in  his  favor. 


-•*•- 


Clinton  Special  Term,  October,  1850.    Hand,  Justice. 
-  ^      532'  Gilbert  vs.  Gilbert  and  others. 

170  NY  lhl\ 
4k  being  seised  in  fee  of  a  lot  of  land,  made  his  will,  devising  the  same  totfte 

plaintiff)  his  wife.  Subsequently,  and  before  his  death,  he  disposed  of  the 
lot  to  H.,  receiving!  as  a  part  of  the  consideration,  other  lands.  The  plain- 
tiff joined  in  the  conveyance  of  the  lot  to  H.,  she  as  well  as  the  testator, 
being  assured  by  the  person  who  drew  the  deeds,  and  believing,  that  the 
exchange  of  farms  would  not  alter  the  will,  or  affect  the  devise  to  the 
plaintiff,  ezeept  to  give  her  the  land  received  in  exchange,  in  lien  of  the  lot 
devised  to  her.  The  testator  afterwards  died,  without  having  altered  his 
will ;  leaving  no  real  estate,  except  the  lands  received  by  him  from  H.  in 
exchange  for  the  lot  conveyed  to  the  latter.  On  a  bill  in  equity,  filed  by 
the  plaintiff  against  the  heirs  at  law  ot  the  testator,  praying  that  si 
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bfe  declared  entitled  under  the  will,  to  all  the  ten*  of  which  the  testator 
died  seised;  JMtf/tittt  the  ewrt  had  no  power  to  correct  the  mistake  ef 
the  testator  as  to  the  effect  of  the  conveyance  of  the  lot  to  H.,  it  being  a 
mistake  of  law;  and  the  bill  was  dismissed. 


In  Equity.  The  bill  in  this  cause  was  filed  in  1845.  Dwight 
Gilbert  married  Laura  Gilbert,  the  plaintiff,  in  1815.  On  the 
9£th  <rf  September,  1886>  Dwight  was  seised  in.  fee  of  lot  No.  81, 
Dfeafo's  parent,  containing  200  acres.  At  that  time  he  made  his 
wiH,  «»d  gave  a  few  legacies ;  to  his  brother  James,  all  his 
wearing  apparel ;  and  said  lot  No  81  and  his  household  funai- 
tur^'fto.  and  all  hiq  other  personal  property,  including  certain 
xfetes,  cash,  *&c.  to  the  plaintiff.  The  will  was  published  on  thp 
34th  of  September,  1886.  On  the  17th  of  April,  1837,  he  dis- 
posed of  lot  No.  81,  to  Lucius  Heaton.  Heaton  was  to  take  B. 
Gilbert's  farm  at  $2040,  and  of  that  amount^  by  an  arrangement 
between  the  parties,  to  pay  cm  Hubbeil  $300,  ane  Denton  $820, 
and  one  White  $920.  White  conveyed  to  D.  Gilbert  101  m*a, 
far  the  consideration  of  $1290 ;  Denton,  37$  acres,  for  $820, 
and  D.  Gilbert  received  only  $12  in  money,  over  and  above  pap 
ing  for  these  two  parcels.  A  witness  testified  that  the  testator 
assured  the  plaintiff  that  this  transfer  and  purchase  would  make 
w>  difference,  and  he  wo»H  make  another  will  if  necessary,  and 
rise  proposed  to  have  it  conveyed  directly  to  her ;  that  he  ke 
tended  to  will  her  all  bis  real  estate.  And  the  person  who  drew 
the  deeds,  Who  was  not  a  lawyer,  assured  both  D.  Gilbert  and 
ibe  plaintiff,  who  applied  to  him  for  advice,  that  this  was  a  mare 
exchange  of  forms,  and  would  not  alter  the  will  or  affect  her 
rights  under  it.  The  plaintiff  alledged  that  upon  these  assur- 
ances, D.  Gilbert  conveyed  lot  No.  31  to  Heaton,  and  she 
released  her  right  of  dower  therein.  D.  Gilbert  died  in  1840, 
Without  children,  and  without  altering  his  will.  He  had  no  real 
ettate  at  the  time  of  Mb  death,  except  the  lands  conveyed  to  him 
by  White  and  Denton,  of  which  he  left  the  plaintiff  in  possession; 
he  having  taken  possession  on  the  17th  of  April,  1887.  The* 
bill  was  filed  against  the  heirs  at  law  of  the  testator,  and  prayed 
that  the  plaintiff  might  be  declared  entitled,  under  the  will,  *» 
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all  the  land  of  which  D.  Gilbert  died  seised.    The  bill  was 
as  confessed,  as  against  all  the  defendants  exoept  J.  Gilbert 

J.  D.  Woodward,  for  the  complainant. 

O.  M.  Beckwith,  for  the  defendant,  J.  Gilbert. 

Hand,  J.  The  proofs  in  the  case  show  that  Dwight  Gilbert, 
the  testator,  and  his  wife,  the  complainant,  both  supposed  that 
the  change  of  property  would  not  affect  the  devise  to  her,  ex- 
cept to  give  her  the  land  deeded  to  him  J>y  White  and  Denton, 
in  lieu  of  lot  No.  31,  specifically  devised  to  her  by  the  terms  of 
the  will.  The  person  who  drew  the  deeds,  gave  them  this  ad- 
vice ;  and  upon  this  exposition  of  the  law,  it  is  very  clear  the 
testator  relied.  He  was  so  determined  that  his  wife  should  have 
the  land,  that  he  proposed  to  have  it  conveyed  directly  to  her. 
And  that,  probably,  would  have  been  done,  had  it  been  deemed 
necessary. 

Under  all  these  circumstances,  the  question  is,  whether  the 
court  can  correct  this  mistake  of  the  testator,  as  to  the  effect  of 
the  conveyance  of  lot  No.  31.  I  have  had  occasion  very  recently, 
in  the  case  of  Arthur  v.  Arthur,  to  examine  this  subject,  and 
found  no  power  authorizing  courts  to  rectify  such  mistakes. 
There  are  many  cases  to  be  found  in  the  books,  in  which  it  has 
been  held,  that  a  devise  had  been  revoked,  contrary  to  the  actual 
intention  of  the  testator.  This  can  not,  under  the  provisions  of 
our  revised  statutes,  take  place  so  often  as  formerly.  But  in 
this  case,  there  can  be  no  doubt  but  that  the  devise  of  lot  No.  31, 
was,  and  was  intended  to  be,  revoked.  The  mistake  was  in  sup- 
posing that  the  devise  shifted  over  upon,  and  carried  the  newly 
acquired  lands.  That  being  purely  a  mistake  of  law,  can  not 
now  be  corrected.  The  statute  of  frauds,  formerly,  and  now  our 
statute  in  relation  to  wills,  will  not  permit  this  to  be  done.  (2 
R.  S.  68,  §5  40,  41,  42,  45,  46,  47,  48.  Adams  v.  Winne,  7 
Paige,  99.  1  Story's  Eq.  Jur.  i  179.)  And  this  rule  stands 
upon  principle  as  well  as  upon  statute.  (Hunt  v.  Rousmanier's 
adm'rs,  1  Peters'  R.  1.     Hall  v.  Reed,  2  Barb.  Ch.  R.  500. 
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Lyon  v.  Richmond,  2  John.  Ch.  R.  60.  Webb  v.  Rice,  6  BSU, 
209.)  Indeed,  parol  evidence  of  such  intent  is  inadmissible. 
(Adams  v.  Worn*,  wpra.  2  /Story  j  £9.  Jur.  §  1531.  1  Phil. 
Ev.  548.  Irving  v.  DeKay,  9  Pai^e,  628.  itfarrt*  v.  Z?rtn&- 
u>ater,  2  Beat?.  215.  Jackson  v.  SM,  11  JbAn.  U.  201.)  If  the 
case  of  Lansdoton  v.  Lansdown,  (Mosely,  364,)  can  be  sus- 
tained at  all,  and  it  has  often  been  doubted,  it  can  not  be  on  the 
ground  of  a  mistake  of  the  law ;  for  modern  decisions  have  set- 
tled that  point.  (1  Story's  Eq.  Jut.  1 125,  and  notes.)  Had 
the  parties,  benefited  by  this  misapprehension,  occasioned  it  by 
preventing  the  testator  from  altering  his  will,  and  under  circum- 
stances amounting  in  equity  to  a  fraud,  the  case  would  have 
been  different ;  but  nothing  of  that  kind  is  shown  or  pretended. 
The  bill  must  be  dismissed,  with  costs. 


Kings  General  Term,  October,  1850.    Morse,  Barctdo,  and 
Brown,  Justices. 

The  People,  ex  rel.  Griffing  and  others,  vs.  The  Mayor  anx> 
Common  Council  of  the  City  of  Brooklyn. 

The  act  of  a  municipal  corporation,  in  confirming  an  assessment  for  grading 
an  avenue,  is  an  exercise  of  judicial  authority ;  and  the  proceedings  may 
therefore  be  removed  into  the  suoreme  court,  by  the  common  law  writ  of 
certiorari,  for  review. 

A  municipal  corporation  has  no  authority  to  make  an  assessment  of  the  ex- 
penses of  grading  a  public  street  or  avenue,  upon  and  amongst  the  owners  and 
occupants  of  the  lands  benefited  by  such  improvement,  in  proportion  to  the 
amount  of  such  benefits  and  the  estimated  expense.    Morse,  J.  dissenting. 

Accordingly,  where  the  expenses  of  grading  an  avenue  in  the  city  of  Brooklyn 
were  apportioned,  not  upon  all  the  lands  in  the  city,  but  upon  seventy-three 
lots  of  ground  upon  or  immediately  adjacent  to  the  avenue,  the  property  of 
seventeen  different  proprietors,  and  the  assessments  were  to  be  collected 
from  them  in  consideration  of  the  benefits  and  advantages  which  such  lands 
would  derive  from  the  improvement  of  the  street;  Held  that  the  proceed- 
ings were  illegal  and  void,  and  the  assessment  was  vacated  and  set  aside. 
Morse,  J.  dissenting. 
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Compensation  signifies  amends,  recompense,  or  remuneration .  And  there  muti 
be  some  person  to  make  or  render,  as  well  as  another  person  to  accept  and 
receive.    Per  Brown,  J. 

Just  compensation  for  property  wrongfully  taken;  or  Jor  property  taken  under 
the  pressure  of  public  necessity,  means  nothing  less  than  the  prompt  rceto 
ration  of  every  thing  taken,  or  its  equivalent  rendered  in  something  which 
the  taker  has  a  right  to  bestow.    Per  Brown,  J. 

Where  the  lands  of  any  given  number  of  persons  are  taken,  or  assessed,  to 
provide  a  municipal  corporation  with  the  means  of  dedicating,  grading  and 
paving  a  public  avenue,  for  public  use,  unless  the  body  corporate  pajaaojste* 
thing  out  of  the  public  treasury,  or  parts  with  some  portion  of  the  public  prop- 
erty, as  an  equivalent,  it  can  not  be  said  to  make  compensation.  Ptr 
Brown,  J. 

Money,  collected-upon  an  assessment  for  grading  a  public  avenue  in  a  city, 
to  property,  within  the  meaning  of  the  section  of  the  constitution,  which  pro- 
vides that "  private  property  shall  not  be  taken  for  public  use,  without  just, 
compensation."    Morse,  J.  dissenting. 

This  was  a  writ  of  certiorari,  issued  to  the  respondents,  to 
bring  up  the  proceedings  taken  by  them  for  the  grading  of  Flush- 
ing avenue  in  the  city  of  Brooklyn,  from  Hampden-street  to 
Clermont  avenue,  and  also  the  proceedings  for  opening  Flushing 
avenue  from  Nassau-street  to  the  Wallabout  road,  and  all  maps 
and  statements  showing  how  said  portion  of  Flushing  avenue 
was  laid  out  by  the  commissioners  appointed  by  the  legislature 
to  lay  out  streets  <fcc.  in  said  city.  The  writ  called  for  a  return 
of  all  the  proceedings  and  papers  in  said  matters.  The  return 
set  forth  the  presenting  of  a  petition  to  the  common  council,  by 
owners,  on  the  18th  of  May,  1846,  asking  for  the  grading  and 
paving  of  the  avenue ;  a  report  from  the  street  committee,  on 
the  8th  of  June,  1846,  recommending  the  division  of  the  avenue 
into  two  sections,  and  that  the  street  commissioner  advertise  for 
proposals  for  grading  each  section,  which  report  was  adopted. 
Various  other  proceedings,  resolutions  and  ordinances  were  also 
set  forth,  which  occurred  prior  to  the  26th  of  June,  1848.  On 
that  day  the  common  council  passed  an  ordinance  designating 
Jacob  B.  Boerum  and  James  C.  Rhodes  as  assessors,  to  appor- 
tion and  assess  the  expenses  of  the  improvement  as  follows,  viz. 

u  Be  it  ordained,  by  the  common  council  of  the  city  of  Brook- 
lyn, in  eommon  council  convened,  this  26th  day  of  June,  1848, 
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that  the  assessors  apportion  the  expense  for  grading  Flushing 
avenue  from  Hampden-street  to  Clermont  avenue,  under  such  di- 
rections as  shall  be  given  by  the  street  commissioner  and  one  of 
the  city  surveyors. 

And  be  it  further  ordained,  that  Jacob  B.  Boerum  and  James 
C.  Rhodes  be,  and  they  are  hereby  designated  to  make  an  ap- 
portionment of  the  expense  of  said  improvement,  and  to  make  a 
joint  and  equitable  assessment  thereof  among  the  owners  or  occu- 
pants of  all  the  land  and  premises  benefited  thereby  in  proportion 
to  the  amount  of  such  benefit." 

This  ordinance  was  approved  by  the  mayor,  in  due  form,  on 
the  27th  of  June,  1848,  and  a  warrant  was  issued  to  the  assess- 
ors, pursuant  to  the  above  ordinance,  on  the  same  day,  by  the 
mayor  and  clerk.  The  return  of  the  assessors,  with  the  assess- 
ment list,  was  also  set  forth,  in  which  the  expenses  of  the  work 
were  certified  to  amount  to  $22,190,61.  On  the  10th  of  July, 
1848,  a  report  was  made  by  the  assessment  committee,  and  the 
common  council  passed  a  vote  confirming  the  assessment,  which 
proceedings  were  presented  to  and  approved  by  the  mayor.  Va- 
rious other  proceedings  were  also  set  forth  in  the  return  to  the 
certiorari,  winch  it  is  unnecessary  to  mention. 

A.  Crist,  for  the  relators.  I.  The  whole  proceeding  is  in  vio- 
lation of  the  constitution  of  the  United  States,  and  the  constitu- 
tion of  the  state  of  New- York,  and  therefore  illegal  and  void. 
(New-  York  Constitution,  art.  1,  sec.  1,  6.  Amendments  to 
Const,  of  U.  S.  art.  5.)  As  to  the  meaning  of  the  phrase  "  law 
of  the  land,"  see  Taylor  v.  Porter,  (4  Hill,  145.)  The  proceed- 
ings in  this  matter  were  taken  under  the  40th  section  of  the 
city  charter,  (Laws  o/1834,  p.  80,)  and  under  the  16th  section 
of  the  street  act,  so  called.  (Id.  p.  499.)  (1.)  The  laying  of  the 
assessment,  and  the  collection  thereof,  is  the  depriving  a  man  of 
his  property.  (Canal  Bank,  $>c.  v.  The  Mayor,  tft.  9  Wend. 
251.  Jordan  v.  Hyatt,  8  Barb.  S.  C.  Rep.  275.)  (2.)  There 
are  but  three  modes  in  which  a  person  can  legitimately  be  de- 
prived of  his  property  :  1.  By  due  process  of  law ;  2.  By  the  ex- 
ercising of  the  taxing  power ;  3.  By  taking  it  for  the  public  use, 
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sod  lor  a  just  compensation.  (8.)  The  laying  an  assessment 
and  the  collection  thereof  for  a  local  improvement,  is  not  the 
taking  of  property  "  by  due  process  of  law."  (Beekman  v.  Sara- 
toga Railroad  Co.  3  Paige,  45,  73.    Jordan  v.  Hyatt,  3  Barb. 

6  C.  ifcp.  275-  Taylor  v.  Porter,  4  HUl,  147.  Matter  of 
Albany-street,  11  Wend.  149.  Matter  o/  John  and  Cherry- 
street,  19  Id.  659.  Faridt  v.  £fori;A,  5  Paige,  137.  JSkoej- 
4W  v.  Mohawk  Railroad,  18  WW.  9.)  (4)  The  assessment 
in  question  does  not  fall  within  the  legitimate  scope  of  the  tax- 
ing power.  ( Vattel,  b.  1,  ch.  20,  §  244.  Burlamaque,  part  3, 
cA.  5,  H  14,  24.  Sutton's  Heirs  v.  City  of  Louisville,  5  Dana, 
28.  2  ifrnfr  Com.  332.  JPorf  v.  C%  of  Brooklyn,  MS. 
Matter  of  Mayor  of  New-  York,  11  John.  77.  Bleecker  v. 
ifaUou,  3  Wend.  263.  Stow?  y.  Spier,  4  £fitf,  76.  Lmaf- 
ston  v.  Mayor  of  New-  York,  8  WewA  85.    Stryker  v.  Xetfy, 

7  2KH,  9.)  (5.)  The  assessment  io  question  is  not  the  taking  of 
private  property  for  a  just  compensation.  ( Vattel,  b.l,ch.  20, 
i  244.  Rogers  v.  Bradshaw,  20  John.  105.  1  BL  Com.  139. 
2  £e»fr  Ow*.  339.  Jacob  v.  City  of  Louisville,  9  Dana,  114. 
Sutton's  Heirs  v.  Louisville,  5  2&  28.  Beekman  v.  Mohawk 
Railroad,  19  Wend.  85.  Pw/  v.  City  of  Brooklyn,  6  £ar6. 
209.) 

IL  The  proceeding  is  unconstitutional,  because  the  assess- 
ment is  not  made,  in  the  mode  or  by  the  persons,  designated  in 
the  constitution.    (Art.  1,  i  7,  N.  Y.  Constitution.) 

UL  The  proceeding  is  unconstitutional,  because  no  notice  was 
given  to  the  owners  of  the  land  assessed*  They  had  no  oppor- 
tunity of  being  heard  before  the  assessors.  {Jordan  v.  Hyatt, 
B  Barb.  275.    Owners  $*c.  v.  Mayor,  4*c  15  Wend.  875.) 

IV.  The  assessment  is  irregular,  illegal  and  void,  for  the  fol- 
lowing reasons,  viz.  (1.)  The  resolution  to  do  the  work  (if  any 
such  was  ever  passed  by  the  ooipmon  council,  was  never  approved 
by  the  mayor,  or  in  any  other  way  became  a  valid  legal  resolution. 
(Cky  Charter,  i  6.  Laws  of  1884,  p.  90.  Kennedy  v.  New- 
man ISandf.  S.  C.Rep.  187.  Hodges  v.  City  <tf  BuJ W*,2 
fiea»o,110.  Dartmouth  College  v.  Woodward,*  Wheal  €86. 
MgeUf  ***  0»  Carp.  &     Williams  v,  Peytttn,  lessee,  A 
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Wheat.  77.)  (2.)  No  warrant  was  ever  directed  by  the  com- 
mon council  to  be  issued  to  the  assessors,  and  no  legal  warrant 
was  ever  issued.  ( City  Charter,  1 40.)  (3.)  The  amount  which 
the  property  assessed  is  benefited  by  the  improvement,  has  never 
been  ascertained.  It  has  never  been  ascertained  or  determined 
that  the  property  assessed  is  benefited,  or  what  property  is  ben* 
efited.  This  was  necessary  before  the  assessment  could  be  made. 
(Matter  of  Flatbush  Avenue,  1  Barb.  286.)  (4.)  The  making 
of  *  new  contract  for  the  doing  of  the  work,  the  first  contract 
still  remaining  in  force,  was  irregular.  (5.)  The  following  items 
of  expense  improperly  assessed,  vis.  u  Extra  work  81,006  loads, 
at  6  oents,  J.  O'Donnell,  $1860,86."  (6.)  The  street  in  ques- 
tion was  never  regularly  opened,  and  the  common  council  had  no 
power  to  cause  the  same  to  be  graded. 

H.  C.  Murphy,  for  the  respondents.  I.  Assessments  for 
grading  and  regulating  a  street  are  not  contrary  to  the  oonsti* 
tution  of  the  United  States,  or  the.  constitution  of  the  state  of 
New-York.  They  are  local  taxes  for  a  limited  public  purpose, 
imposed  by  the  sovereign  power,  whose  authority  to  lay  them  is 
expressly  recognised  by  the  constitution,  and  has  been  too  long 
admitted  to  be  questioned  at  this  late  day.  (L)  There  is  no 
clause  prohibitory  of  them  in  the  federal  or  state  constitutions, 
though  they  existed  at  the  time  of  the  adoption  of  both  of  them* 
(%  Black.  Corn,  73.  6  Com*  Dig.  Sewers  E.  2  and  5.  Lamm 
of  New-  York,  Cfreenl.  erf.  vol.  1,  441.  Sees.  Laws  of  1800,  p* 
16,  78.  Id.  1807,  p.  55.  Id.  1886,  p.  a  Stat,  at  Large,  25 
Hen.  8,  eh.  5.  (2.)  In  common  language,  taxes  and  assessments 
are  synonymous.  In  the  language  of  our  statutes  the  only  di& 
ference  is,  that  taxes  are  held  to  mean  charges  made  for  gen* 
eral  public  purposes,  and  assessments  are  charges  for  limited 
public  purposes  arising  in  localities.  (Livingston  v.  Mayor  &f. 
New  York,  8  Wend.  101,  2.  Owners  <fa  v.  Mayor,  $>c  ef 
Albany,  15  Id.  876,7.  Thomas  v.  LeUmd,  24  Id.  60.  Stry 
kerr.  Kelly,  7  Hill,  23,  4  R.  S.  part  1,  eh.  16,  tit.  1,  i  2.) 
(8.)  In  saying  that  assessments  are  not  taxes,  our  courts  hare 
ttpienly  deetoM  they  meant  only  fi* 
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taxes,  within  the  intendment  of  the  general  tax  law,  exempting 
certain  property  from  taxation,  or  of  other  statutes,  arising  from 
their  peculiar  phraseology.  (Matter  of  the  Mayer,  $•€.  of  New- 
York,  11  John.  80.)  "  It  is  no  tax  within  the  meaning  of  the 
exemption."  {Sleeker  v.  Ballon,  3  Wend.  266.  Sharp  v.  -Spier, 
4  Hilly  82.)  Both  rely  upon  the  preceding  ease.  (See  also,  6 
John.  92  ;  4  Hill,  108.)  (4.)  Assessments  are  not  the  taking 
of  private  property  for  public  purposes,  within  the  constitution. 
The  object  of  the  constitution  was  to  protect  the  people  in  tbe 
exercise  of  the  right  of  eminent  domain  by  the  government. 
Assessments  are  contributions  in  money,  and  are  referable  to  the 
taxing  power  of  the  state.  If  assessments  are  private  property, 
then  are  all  taxes  private  property,  and  equally  obnoxious  to  the 
clause  of  the  constitution 'in  question.  (Overseers  of  Amenia 
v.  Stanford,  6  John.  92.)  (5.)  If  the  authority  to  lay  assess- 
ments be  not  the  taxing  power,  still  they  are  not  the  taking  of 
private  property,  within  the  constitution ;  for  that  instrument 
recognises  the  power  to  lay  assessments,  in  express  terms.  (See 
New  Const  art.  8,  K  9.) 

II.  If  the  assessments  be  unconstitutional,  then  the  party 
should  be  left  to  his  remedy  by  action ;  and  the  writ  should  be 
quashed ;  (Rutland  v.  County  Comrrirs  of  Worcester,  20  Pick. 
74.  The  People  v.  The  Mayor  of  New-  York,  2  Hill,  13.  Ai 
the  matter  of  Mount  Morris  Square,  2  Id.  28,  9 ;)  and  that  af- 
ter return  and  argument  on  the  merits.  (15  Wend.  198.  liBtf, 
195,100.    2/rf.l2,29.) 

III.  Although  a  statutory  certiorari,  where  the  statute  ex* 
prtssly  gives  the  court  authority  to  award  a  certiorari  to  review 
adjudications  of  inferior  tribunals  on  the  merits,  the  court  may 
look  beyond  the  question  of  power ;  (Anderson  v.  Prindle,  28 
Wend.  617.  Niblo  v.  Post,  25  Id.  280 ;)  yet  under  a  common 
law  certiorari,  such  as  this,  the  court  will  not  look  into  any  evi- 
dence or  other  matter  in  the  return,  beyond  the  record,,  and  into 
that  only  for  the  purpose  of  seeing  whether  the  tribunal  below 
had  jurisdiction  and  had  proceeded  legally :  and  if  the  return 
ootttain  any  thing  more  it  will  be  disregarded  pro  tanto.  (Rath* 
*•*▼.  «Wy«r,  16  Wedd.ti&    Es  parte  Mayor  of  Albany, 
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38  U.  287.  .Anderso*  ,v.  Pm^,  Id.  617,  ia  1%«  Pespfe 
y.  The  Mayor,  2  flifl,  11.  Matter  of  Mount  Morris  Squares 
Jft  27.  See  also  the  opinion  of  Chief  Justice  Nelson,  m  Nibfo 
v.  Post,  26  TFend.  284,  above  cited,  and  the  cases  referred  to 
by  him.) 

IV.  The  respondents  had  power  to  make  the  improvement, 
upon  their  mere  motion,  without  petition  or  other  preliminary, 
and  without  passing  a  resolution.  (Act  to  incorporate  the  city 
of  Brooklyn,  passed  April  8, 1834.  Sees.  L.  of  1884,  p.  105, 
J  40.  Act  to  amend  the  same,  passed  March  28, 1886.  Sees* 
L.  of  1886,  p.  101,  »  1.  Mount  Morris  Square,  2  Hill,  20,  21. 
Brady  v.  The  Mayor,  &c  of  New-  York,  1  Barb.  S.  C.  R.  581.) 

V.  The  subsequent  proceedings  were  regular. 

VI.  Flushing  avenue  had  been  opened,  and  the  proceedings 
for  that  purpose  confirmed  by  this  court.  It  was  afterwards 
ratified  by  the  legislature,  before  the  corporation  of  Brooklyn 
took  any  action  to  grade  and  regulate  the  same.  (See  Laws  of 
1846,  p.  845.)  It  was  acquiesced  in  by  all  parties.  That  pro- 
ceeding can  not  be  inquired  into  in  this  way.  Besides,  it  is  not 
admitted,  nor  does  it  appear,  that  it  was  opened  on  any  other 
lines  than  those  laid  down  by  the  commissioners  under  the  aet 
entitled  "  An  act  authorizing  the  appointment  of  commissioners 
to  lay  out  streets,  avenues  and  squares,  in  the  city  of  Brooklyn," 
passed  April  28, 1885.  (Ehnendorf  v.  The  Mayor  of  New- 
York,  25  Wend.  697.) 

VII.  The  writ  of  certiorari  in  this  case  should  be  quashed,  on 
the  ground  of  public  inconvenience  and  prejudice  to  subsequent 
purchasers,  even  if  some  of  the  points  be  well  taken  against  the 
proceedings.  Some  of  the  premises  assessed  have  since  been 
sold  to  the  United  States.  (See  Laws  of  U.  S.  1847-8,  p.  268, 
Lit.  4*  Brounis  ed.)  And  the  effect  of  setting  aside  the  assess* 
ment,  would  be  to  shift  the  charge  from  the  vendors,  upon  either 
the  city  at  large,  or  upon  the  vendees.  (Elmendorf  v.  The 
Mayor  of  New-  York,  25  Wend,  695.  The  People,  v.  The 
Mayor  of  New-  York,  2  Hill,  11.  The  People  v.  The  Mayor, 
4-e.  5  Barb.  43.) 
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Bftownv  J.  The  40th  section  of  the  Mi  to  incorporate  the 
city  of  Brooklyn,  pasted  April  8, 1884,  provides  that  assessments 
for  grading,  leveling,  graveling  and  paving  streets,  avenues  and 
squares,  shall  be  submitted  to  the  common  council  for  confirma- 
tion, who  are  empowered  to  alter  the  same  in  such  manner  as  in 
their  opinion  justice  may  require.  From  the  return  in  this  case 
it  appears  that  the  assessment  for  grading  Flushing  avenue  was 
submitted  to  the  common  council  accordingly,  and  by  them  coo* 
finned  on  the  10th  day  of  July,  1848.  This  act  of  confirmation 
is  an  exercise  of  judicial  authority,  and  the  proceedings  are 
therefore  subject  to  be  removed  into  this  court  by  the  common 
law  writ  of  certiorari,  for  review.  (6  Wend.  664.  20  John.  4Ml 
8  Pick.  218.    2  2SH,14.    6  Barb.  &  Court  Rep.  48. 

In  examining  the  proceedings  of  the  mayor  and  common  coun- 
cil of  Brooklyn,  for  grading  Flushing  avenue,  as  they  appear  m 
the  return  to  the  writ  issued  in  this  cause,  we  encounter  at  the 
threshold  a  grave  question  of  constitutional  law.  The  power  of 
the  legislature  to  pass  laws  giving  to  others  authority  to  take 
private  property  for  public  use,  such  as  streets,  avenues  and 
highways,  or  to  defray  the  expense  of  their  regulation  and  im- 
provement, and  to  award  compensation  in  benefits  or  the  en- 
hanced value  to  be  derived  from  such  use,  is  drawn  in  question. 
and  stoutly  denied.  The  relators  insist  that  such  laws,  and  the 
proceedings  had  under  them,  are  infractions  of  the  sixth  section 
of  the  first  article  of  the  constitution,  which  declares,  that  "  pri- 
vate property  shall  not  be  taken  for  public  use,  without  just  com- 
pensation." As  early  as  the  16th  of  April,  1787,  the  like  power 
was  given  by  an  act  passed  at  that  time,  to  the  mayor  and  com* 
men  council  of  the  city  of  New- York;  and  under  authority  of 
similar  legislative  acts,  it  has  been  exercised  to  a  very  consider* 
able  extent  in  the  cities  and  villages  of  the  state  from  that  time 
to  the  present.  The  constitution  of  1777  contained  no  provision 
like  that  referred  to  in  the  constitutions  of  1846  and  1821 ;  and 
until  the  time  of  the  adoption  of  the  latter,  the  only  limitation 
upon  legislative  power  over  private  property,  was  the  principles 
of  natural  justice,  which  in  free  governments  have  usually  bee* 
(bund  sufficiently  strong  to  protect  the  rights  of  private  property 
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and  personal  liberty.  Whether  the  absence  of  express  constitu- 
tional restraints  will  account  for  the  introduction  and  long  con- 
tinuance of  this  mode  of  converting  private  property  to  public 
aae,  it  may  not  be  worth  while  now  to  determine ;  for  it  is  obvi- 
ms  that  *f,  upon  examination,  it  shall  be  found  to  be  in  conflict 
with  the  organic  law,  neither  the  antiquity  of  its  origin  nor  the 
sanction  of  custom  and  common  usage,  can  save  it  from  judicial 
condemnation. 

The  judgment  of  the  oourt  of  errors,  in  the  case  of  Livingston 
v.  The  Mayer,  $-c.  of  New-  York,  (8  Wend.  85,)  was  rendered 
after  the  provision  for  the  security  of  private  property  was  en- 
grafted upon  the  constitution  of  1821.  It  affirmed — as  ftr  as 
such  a  judgment  could  affirm— the  validity  of  these  laws.  And 
open  the  doctrine  of  stare  decisis  it  may  be  said,  they  must 
continue  to  be  regarded  as  binding  and  effectual  for  all  time  to 
come.  u  If  a  decision,"  writes  a  learned  commentator,  u  is  made 
upon  solemn  argument  and  mature  deliberation,  the  presumption 
is  in  favor  of  its  correctness  ;  and  the  community  have  a  right 
to  regard  it  as  a  just  declaration  or  exposition  of  the  law,  and  to 
regulate  their  actions  and  contracts  by  it.'7  And  after  saying 
that  there  are  more  than  a  thousand  cases  in  the  English  and 
American  books  which  have  been  doubted,  overruled,  or  limited 
in  their  application,  he  adds,  "  Even  a  series  of  decisions  are  mot 
always  conclusive  evidence  of  what  is  law,  and  the  revision  of  a 
decision  very  often  resolves  itself  into  a  mere  question  of  expe- 
diency, depending  upon  the  consideration  of  the  importance  of 
certainty  in  the  rule,  and  the  extent  of  property  to  be  affected 
by  a  change."  The  decision  in  Livingston  v.  The  Mayor  of 
New*  York  was  given  in  1881,  and  the  main  point  in  controversy 
was  whether  the  lands  taken  for  the  street  had  not  already  been 
dedicated  to  the  public  use.  Two  opinions  only  were  delivered, 
whkh  relate  almost  exclusively  to  this  branch  of  the  case.  The 
objection  to  awarding  compensation  in  benefits  to  be  derived 
from  the  improvement,  was  distinctly  taken  upon  the  argument 
But  the  opinion  of  Senator  Sherman  barely  alludes  to  it,  while 
that  of  Chancellor  Walworth,  (entering  into  no  argument  and 
quoting  no  authority,)  assumes,  at  once,  the  whole  ground  of 
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controversy,  and  speaks  of  the  right  to  make  compensation  in 
benefits  as  a  well  settled  principle.  We  look  into  these  opinions 
in  vain  for  the  evidence  of  that  solemn  argument  and  mature  de- 
liberation, which  upon  the  doctrine  of  stare  decisis,  should  give 
to  this  case  the  weight  of  authority  sufficient  to  foreclose  the 
judgment  of  all  other  tribunals  upon  the  same  question.  If  Mr. 
Justice  Bronson  is  not  clearly  right  when  he  says,  in  Butler  y. 
Van  Wyck,  (1  Hill,  438,)  "  It  is  going  quite  too  far  to  Bay  that 
a  single  decision  of  any  court  is  absolutely  conclusive  as  a  pre- 
cedent," he  certainly  does  prove,  by  reference  to  numerous  cases, 
that  the  court  for  the  correction  of  errors  did  not  abide  by  its 
own  decisions.  I  shall  therefore  treat  the  question  of  the  valid- 
ity of  the  power  given  to  the  defendants,  by  the  40th  section  of 
the  act  to  incorporate  the  city  of  Brooklyn,  as  one  that  is  open 
and  unsettled. 

Seen  in  its  real  aspect,  the  case  under  consideration  is  this. 
There  is  in  the  city  of  Brooklyn  a  street  known  as  Flushing 
avenue,  which  by  an  act  of  the  legislature  passed  May  18th, 
1846,  is  declared  to  be  a  public  street.  The  public  interest 
and  convenience,  it  seems,  demanded  that  it  should  be  graded 
and  improved  from  Hamden-street  to  Clermont  avenue,  to  fit  it 
for  the  public  use.  Proceedings  were  accordingly  instituted  by 
the  common  council,  under  the  act  of  incorporation  for  that  pur- 
pose. The  necessary  notices  were  published,  contracts  were 
made,  and  the  work  was  either  completed  or  rapidly  progressing, 
at  the  time  the  writ  in  this  cause  was  issued.  Two  of  the  city 
assessors,  acting  under  authority  given  to  them  by  the  common 
council,  ascertained  the  expenses  of  making  the  improvements, 
and  made  what  is  denominated  a  "just  and  equitable  assessment 
thereof,  upon  and  amongst  the  owners  and  occupants  of  all  the 
lands  benefited  thereby,  in  proportion  to  the  amount  of  such 
benefits,  and  the  estimated  expense  thereof."  The  written  report 
or  assessment  bears  date  the  27th  day  of  June,  1848,  is  signed 
by  the  assessors,  has  been  filed  in  the  proper  office,  and  con- 
firmed by  the  common  council,  and  the  proceedings  to  charge 
the  lands  are  thus  made  perfect  and  complete.  The  expenses 
are  ascertained  to  be  $20,380,25,  and  are  apportioned— not  upon 
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all  the  lawk  in  the  city  of  Brooklyn — but  upon  seventy-three 
loti  of  ground,  upon,  or  immediately  adjacent  to  the  avenue, 
the  property  of  seventeen  different  proprietors,  and  is  to  be 
Collected  from  them  in  consideration  of  the  benefits  and  advan- 
tages which  such  lands  will  derive  from  the  improvement  of  the 
street.  Such  assessments  are  by  the  40th  section  of  the  act; 
made  a  lien  upon  the  lands,  and  by  the  42d  section  may  also 
be  collected  from  the  goods  and  chattels  of  the  owners  and 
occupants ;  and  for  want  of  sufficient  goods  and  chattels,  the 
lands  assessed  may  be  sold  by  the  common  council,  for  the  pay* 
ment  and  satisfaction  thereof.  Thus  if  the  proceedings  are 
regular,  and  the  statutes  under  which  they  are  taken  are  of 
binding  force,  the  proprietors  may  be  divested  of  their  title,  and 
their  properly  applied  to  the  public  use.  Brooklyn  is  a  large 
and  extensive  city,  with  a  population  of  some  one  hundred  thou- 
sand inhabitants,  and  a  corresponding  amount  of  real  and  personal 
estate  subject  to  taxation.  It  is  conceded  that  the  avenue  is 
an  open  street  or  highway,  dedicated  to  the  public  use,  and  that 
the  money  proposed  to  be  taken  by  the  proceedings  is  to  be  de- 
voted solely  to  its  improvement,  for  that  purpose.  I  assume,  for 
all  the  purposes  of  this  inquiry,  that  the  proceedings  have  been 
regular,  and  in  conformity  with  the  laws  in  regard  to  the  city  of 
Brooklyn,  and  I  shall  confine  myself  solely  to  examine  whether 
under  the  constitution,  this  sum  of  $20,330,25  can  be  taken 
from  the  seventeen  proprietors,  in  the  manner  and  for  the  pur- 
poses proposed.  The  subject  will  necessarily  involve  the  con- 
sideration of  several  distinct  questions  which  I  propose  to  look 
at  in  detail. 

Is  the  money  mentioned  .in  the  assessment  to  be  regarded 
as  property,  within  the  meaning  of  the  6th  section  of  the  1st 
article  of  the  constitution?  It  is  said  that  the  word  property, 
as  there  used,  must  have  reference  to  lands,  or  something  which 
savors  of  the  realty,  or  articles  of  personal  properly,  which 
enters  into  the  construction  of  public  works,  and  can  not  mean 
money  collected  upon  an  assessment  The  term  property  has  a 
known  legal  signification.  The  right  of  property  is  defined  to 
be  "  that  sole  and  despotic  dominion,  which  one  man  claims  and 
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exercises  over  the  external  things  of  the  world,  in  total  exclu- 
sion of  the  right  of  any  other  individual  in  the  universe.'9 
"The  objects  of  dominion  are  things,  as  contradistinguished 
from  persons.  Things  real  are  such  as  are  permanent,  fixed  and 
immoveable,  and  which  can  not  be  carried  out  of  their  plaee>  as 
lands  and  tenements  ;  things  personal  are  goods,  money,  and  all 
other  moveables  ;  which  may  attend  the  owner's  person  where- 
ever  he  thinks  proper  to  go."  (2  Black.  Com.  2, 16.)  The 
term  property  must  therefore  be  taken  to  comprehend  money, 
as  well  as  every  thing  of  which  man  may  legally  have  the  abso- 
lute and  exclusive  dominion.  Put  a  limitation  upon  the  word 
property,  so  as  to  exclude  money,  and  the  constitution  must  fall 
short  of  one  of  its  principal  ends.  Money  is  a  convertible  me- 
dium, the  highest  kind  of  property,  and  the  power  to  coerce  its 
payment,  and  then  to  apply  it  to  the  construction  and  improve- 
ment of  a  public  work,  is  as  strong  an  example  as  can  be  given 
of  private  property  taken  for  public  use.  "  Private  property  is 
taken  for  public  use  when  it  is  appropriated  to  the  common  use 
of  the  public  at  large.  A  stronger  instance  can  not  be  given, 
than  that  of  a  lot  of  an  individual  in  a  city  converted  into  a 
street }  the  former  owner  has  no  longer  any  interest  or  control 
over  the  property,  but  it  becomes  the  property  of  the  public  at 
large,  and  under  the  control  of  the  public  authorities."  ( Opinion 
of  Ch.  Justice  Savage,  15  Wendell,  874.)  The  money,  there- 
fore, mentioned  in  the  assessment  for  grading  Flushing  avenue, 
must  be  deemed  property,  within  the  meaning  of  the  last  clause 
of  the  6th  section  of  the  1st  article  of  the  constitution. 

It  was  said  upon  the  argument,  that  an  assessment  for  gra- 
ding and  improving  a  street  was  not  a  proceeding  to  take  pri- 
vate property  for  public  use ;  but  a  legitimate  exercise  of  the 
taxing  power.  Taxes  and  assessments  are,  in  common  language, 
synonymous  terms  ;  oftentimes  used  to  express  the  same  idea. 
Our  statutes  speak  of  the  assessment  and  collection  of  taxes,  the 
equalisation  of  the  assessments,  and  the  correction  of  the  assess- 
ment rolls.  And  these  expressions  are  used  in  reference  to  the 
general  system  of  taxation,  which  obtains  throughout  the  state. 
Our  present  business  is  to  deal  with  things,  and  not  with  mere 
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words ;  and  it  will  be  found  upon  examination^  that  there  is  lit- 
tle or  no  analogy  between  taxes,  in  the  legal  and  political  sense 
ef  the  word,  and  assessments  or  charges  imposed  upon  lands 
for  benefits  to  result  from  public  improvements.  "Taxes  in 
free  governments  are  usually  laid  upon  the  property  of  citizens 
according  to  their  income,  or  the  value  of  their  estates*  Tax  is 
a  term  of  general  import,  including  almost  every  species  of  impo- 
sition upon  persons,  or  property,  for  supplying  the  public  trea- 
sury, as  tolls,  tribute,  subsidy,  excise,  impost  or  customs."  It  is 
also  "  a  sum  imposed  on  the  persons  and  property  of  citizens,  to 
defray  the  expenses  of  .a  corporation,  society,  parish  or  company ; 
as  a  city  tax,  a  oounty  tax,  a  parish  tax,  or  the  like."  Free 
government  is  the  offspring  of  civilization,  and  its  chief  excel- 
lence consists  in  the  just  and  equal  distribution  which  it  makes 
of  its  burdens  and  benefits,  and  the  protection  it  throws  around 
individual  property  and  individual  liberty.  Conspicuous  amongst 
the  conflicts  between  the  crown  and  the  people,  is  that,  in  regard 
to  the  power  of  taxation.  Protracted  from  the  reign  of  King 
John  to  the  time  of  the  expulsion  of  the  house  of  Stuart,  it 
terminated  in  the  permanent  ascendancy  of  that  maxim — im- 
memorial in  the  fundamental  law  of  England — that  taxation 
must  proceed  from  the  people  themselves.  History  unrolls  her 
ample  page  to  little  purpose,  if  the  oppressions  of  that  age  can 
be  repeated  in  this ;  and  taxation  select  as  the  subjects  of  its 
exactions,  classes  or  individuals,  in  exclusion  of  the  masses, 
upon  the  plea  that  they  are  profited  by  the  public  expendi- 
tures. Chief  Justice  Marshall,  in  McCullough  v.  The  Stale 
of  Maryland,  (4  Wheat.  428,)  speaks  in  this  wise :  "  It  is  ad- 
mitted that  the  power  of  taxing  the  people,  and  their  property, 
is  essential  to  the  very  existence  of  government,  and  may  be 
legitimately  exercised  on  the  objects  to  which  it  is  applicable,  to 
the  utmost  extent  to  which  the  government  may  choose  to  cany 
it.  The  only  security  to  be  found  against  the  abuse  of  this 
power,  is  the  structure  of  the  government  itself.  In  imposing  a 
tax,  the  legislature  acts  upon  its  constituents.  This  is,  in  gene- 
ral, a  sufficient  security  against  erroneous  and  oppressive  taxa- 
tion.   The  people  of  a  state,  therefore,  give  to  their  government 
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ft  right  of  taxing  themselves  and  their  property ;  and  as  the 
exigencies  of  the  government  can  not  he  limited,  they  prescribe 
no  Emit  to  the  exercise  of  this  right,  resting  confidently  on  the 
interest  of  the  legislator,  and  the  influence  of  the  constituents 
over  their  representatives,  to  guard  them  against  abuse."  It 
will  be  seen,  that  the  legitimate  object  of  a  tax  is  to  supply  th# 
public  treasury,  or  to  meet  some  public  exigency.  It  is  imposed 
by  the  representative  body,  and  falls  upon  the  persons  or  th# 
property  of  the  constituents,  equally ;  and  the  security  against 
its  abuse,  is  found  in  the  mutual  interests  and  mutual  relations 
of  both.  In  these  concomitants  of  taxation,  street  assessments 
are  wanting.  They  are  imposed,  not  to  supply  the  public  trea- 
sury, or  to  meet  a  public  exigency,  but  to  obtain  remuneration 
for  a  real  or  pretended  benefit.  They  are  not  imposed  upon  the 
persons  of  the  inhabitants  of  a  city,  or  town,  or  village,  estab- 
lished by  law  for  certain  purposes  as  a  local  sovereignty,  gene- 
rally, nor  upon  their  property  equally,  but  upon  the  lands  which) 
in  the  opinion  of  the  assesssors,  are  enhanced  in  value ;  and  the 
only  security  against  injustice  and  oppression,  is  taken  away* 
The  true  rule,  I  apprehend,  is  thus  laid  down  by  Chief  Justice 
Robertson,  in  Sutton's  heirs  v.  the  City  of  Louisvitte,  (5  Dama, 
28.)  "  A  common  burden  should  be  sustained  by  common  con* 
tributions ;  regulated  by  some  fixed  general  rule,  and  appor* 
tioned  according  to  some  uniform  ratio  of  equality.  Thus,  if  a 
cavitation  or  personal  tax  be  levied,  it  must  be  imposed  on  all 
the  free  citizens  equally  and  alike.  Or  if  an  ad  valorem  or 
specific  tax  be  laid  on  property,  it  must  bear  equally,  according 
to  the  value  or  kind,  on  all  the  property,  or  on  each  article  of 
(be  same  kind  owned  by  every  citizen."  The  opinion  of  Mr.  Jus- 
tice Beardsley,  in  Striker  v.  Kelly,  (7  Hill,  9,)  is  an  authority 
in  favor  of  the  doctrine  that  assessments  for  benefits  fall  within 
the  legitimate  exercise  of  the  taxing  power.  His  authorities, 
however,  do  not  bear  him  out  in  that  position ;  and  his  reasons 
evade  the  real  question.  He  quotes  the  case  of  Livingston  v. 
The  Mayor  of  New  York,  (8  Wendell,  101,)  to  which  I  will 
refer  hereafter,  and  Beekman  v.  The  Saratoga  and  Schenec- 
tady fkfUroad  Co.,  (3  Paige,  45,)  and  says :    "Upon  the  a* 
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sumption  that  the  opening  of  the  avenue  would  enhance  the 
value  of  his  property,  a  charge  was  imposed  upon  it  to  pay  the 
expenses  thus  incurred.  This  was  local  taxation  for  a  local  pur- 
pose, and  falls  within  the  legitimate  exercise  of  the  taxing  pow- 
er. In  towns,  individuals  are  taxed,  to  make  and  repair  the 
town  highways,  and  in  cities,  to  grade  and  pare  streets.  Each 
town  has  its  local  tax  for  town  expenses,  as  has  also  each  county 
to  meet  county  charges.  These  are  modifications  of  the  taxing 
power,  and  quite  as  obnoxious  to  the  constitutional  objection 
raised,  as  is  the  assessment  of  lands  benefited  by  the  opening  of 
a  street  to  meet  the  charges  for  such  an  improvement."  If  the 
learned  justice  had  furnished  us  with  a  single  instance  of  local 
or  general  taxation,  where  a  tax  is  levied  upon  a  few  individuals 
in  exclusion  of  all  others,  his  argument  would  have  been  more  to 
the  purpose.  Towns  and  counties  are  severally  charged  with  their 
own  expenses,  and  in  this  respect  stand  upon  terms  of  perfect  equal* 
ity.  But  town,  county  and  state  taxes  are  assessed  and  collected 
in  one  proceeding  under  general  laws,  extending  over  the  entire 
state,  and  are  imposed  upon  all  real  and  personal  estate,  the  value 
of  which  is  ascertained  and  equalized  in  the  assessment  rolb 
with  just  precision,  so  that  all  shall  contribute  in  just  proportion 
to  the  public  exigencies.  For  as  Vattel  wisely  says,  "the  ex- 
penses of  the  state  ought  to  be  supported  equally,  or  in  just  pro- 
portion. It  is  in  this  as  in  the  throwing  of  merchandise  over* 
board,  to  save  the  vessel.*  "  The  citizens,"  writes  another  com- 
mentator, tt  are  entitled  to  require  that  the  legislature  itself  shall 
cause  all  public  taxation  to  be  fair  and  equal,  in  just  proportion 
to  the  value  of  the  property,  so  that  no  one  class  of  individuals, 
and  no  one  species  of  property,  may  be  unequally  or  unduly  as- 
sessed." That  counties  and  towns  are  chargeable  with  their  own 
Ibcal  expenses,  and  for  some  purposes  are  separate  collection  dis- 
tricts, is  for  the  convenience  of  the  internal  administration,  and 
in  no  wise  affects  the  primary  law  of  taxation.  Even  the  high- 
way tax  is  imposed  by  general  laws,  and  aims  at  the  most  exact 
equality.  Every  male  inhabitant  above  the  age  of  21  years,  is 
to  be  assessed  at  least  one  day,  and  the  residue  is  to  be  appor- 
tioned upon  the  real  and  personal  estate  of  the  inhabitants,  as 
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the  same  shall  appear  on  the  last  assessment  roll,  and  upon  the 
lands  of  non-residents.  The  school  tax  follows  the  same  rule. 
These  modifications  of  the  taxing  power  proceed  upon  the  prin- 
ciples of  justice  and  equality,  which  lie  at  the  foundation  of  just 
government,  whatever  may  be  its  form.  They  aim  at  a  fair  dis- 
tribution of  its  burdens  amongst  those  who  enjoy  its  advantages. 
The  instances  of  the  exercise  of  the  taxing  power  cited  in  Stri- 
ker v.  Kelly,  as  authority  for  the  rule  there  laid  down,  in  my 
judgment  fail  to  answer  any  such  purpose.  To  seize  upon  the 
property  of  any  given  class  of  individuals,  and  convert  it  to  the 
public  use,  in  the  opening  or  grading  of  a  public  street,  or  in  the 
construction  of  any  other  work  of  public  improvement,  is  an  ex- 
ertion of  power  which  derives  no  support  from  the  usage  of  the 
government  in  regard  to  other  modes  and  subjects  of  taxation! 
and  if  it  can  be  maintained  in  the  face  of  the  constitutional  ob- 
jection, it  can  not  be  as  a  legitimate  exercise  of  the  taxing  power. 
The  statute  of  the  25th  Edw.  1,  provided  that "  No  tallage  or 
aid  shall  be  taken  or  levied  by  us  or  our  heirs  in  our  realm  with- 
out the  good  will  and  assent  of  archbishops,  bishops,  earls,  bar- 
ons, knights,  burgesses,  or  other  freemen  of  the  land."  Lord 
Coke  has  the  following  note  upon  this  statute,  in  his  2d  Insti- 
tutes, 532.  "  Tallagium  or  tailagium,  coming  of  the  French 
word  tailler,  to  share  or  cut  out  a  part,  and  metaphorically  is 
taken  when  the  king  or  any  other  hath  a  share,  or  part  of  the 
value  of  a  man's  goods  or  chattels,  or  a  share  or  part  of  the  an- 
nual revenue  of  his  lands,  or  puts  any  charge  or  burden  upon 
another :  so  that  tallagium  is  a  general  word  and  doth  include 
all  subsidies,  taxes,  tenths,  fifteenths,  impositions  or  other  bur- 
thens or  charges  put  or  set  upon  any  man,  and  so  is  expounded 
in  our  books :  here  it  is  restrained  to  tallages  set  or  levied  by 
the  king  or  his  heirs."  The  statute  of  the  84th  Edward  1st  also 
enacted,  that  "  aids,  tasks  nor  prizes  should  not  be  taken  but  by 
the  common  consent  of  the  realm  and  for  the  common  profit 
thereof."  And  the  same  writer  says  of  this  provision  that  it 
"  gave  great  satisfaction  to  all,  for  hereby  it  enacted  that  every  aid 
and  task  and  other  taking  must  have  two  special  properties,  the 
one  in  the  creation,  viz.  that  it  be  given  by  the  common  consent 
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of  the  whole  realm  in  parliament — the  other  in  the  execution, 
vi*.  that  it  be  given  and  employed  for  the  common  benefit  of  the 
whole  realm,  and  not  for  private  or  other  respects."  In  The 
matter  of  the  Mayor  tyc.  of  New- York,  (11  John.  77,)  several 
churches — under  the  statute  which  exempts  church  property 
from  taxation — claimed  to  have  their  lots  exempt  from  assess- 
ments for  opening  and  improving  streets,  and  upon  the  question 
whether  such  assessments  were  to  be  regarded  as  taxes,  the  court 
say  "  The  word  taxes  means  burdens,  charges  or  impositions, 
put  or  set  upon  persons  or  property,  for  public  uses,  and  this  is 
the  definition  which  Lord  Coke  gives  to  the  word  talliage. 
(2  Inst.  582.)  And  Lord  Holt,  in  Carth.  488,  gives  the  same 
definition,  in  substance,  of  the  word  tax.  To  pay  for  the  opening 
of  a  street  in  a  ratio  to  the  benefit  or  advantage  derived  from  it, 
is  no  burden.  It  is  no  talliage  or  tax  within  the  meaning  of  the 
exemption."  In  Bleecker  v.  Ballon,  (3  Wend.  263,)  the  defend- 
ant had  covenanted  to  pay  all  taxes,  charges  and  impositions,  and 
one  point  was  whether  an  assessment  for  paving  a  street  was  a 
tax  which  the  defendant  was  to  pay  under  the  covenant,  and  the 
court  say,  "  There  is  no  doubt  that  the  assessment  in  question 
was  not  a  tax,  that  being  a  sum  imposed,  as  supposed,  for  some 
public  object."  Sharpe  v.  Spier,  (4  Hill,  76,)  was  an  action  of 
ejectment  for  lands  in  Brooklyn.  The  defendant  set  up  a  title 
under  an  assessment  sale,  for  making  a  well  and  pump  in  Wil- 
low-street, and  the  question  was  whether  an  authority  given  to 
sell  lands  for  every  description  of  taxes,  was  also  an  authority 
to  sell  for  assessments  for  city  and  village  improvements.  Justice 
Bronson,  in  his  opinion,  uses  this  language :  "  Now  the  first  re- 
mark upon  this  section  is,  that  it  only  authorizes  the  sale  of 
lands  for  the  payment  of  a  tax  ;  and  although  it  extends  to  a  tax 
of  every  description,  still  it  includes  nothing  but  a  tax  of  some 
kind.  Our  laws  have  made  a  plain  distinction  between  taxes, 
which  are  burdens  or  charges  imposed  upon  persons  or  property 
to  raise  money  for  public  purposes,  and  assessments  for  city  and 
village  improvements  which  are  not  regarded  as  burdens,  but  as 
an  equivalent  or  compensation  for  the  enhanced  value  which  the 
property  of  the  person  assessed  has  derived  from  the  improve- 
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ments."  The  case  in  the  11th  Johnson's  Report!  was  decided 
in  January,  1814,  and  that  of  Sharpe  v.  Spier  in  January,  1843 ; 
and  thus  we  see  that  for  a  period  of  nearly  thirty  years  anterior 
to  the  case  of  Stryker  v.  Kelly,  this  court  has  repeatedly  repu» 
diated  the  idea  that  an  assessment  like  that  for  grading  Flash- 
ing avenue,  could  be  regarded  as  a  lawful  exercise  of  the  taxing 
power. 

The  sixth  section  of  the  first  article  of  the  constitution  pro* 
Tides,  that  no  person  "shall  be  deprived  of  life,  liberty,  or 
property,  without  due  process  of  law."  And  the  inquiry  now 
occurs,  whether  the  proceedings  to  take  away  the  $20,330,25, 
from  the  persons  named  in  the  assessment,  are  the  "  due  process 
of  law"  referred  to.  Happily  for  us  we  are  no  longer  left  in 
doubt  as  to  the  legal  import  of  the  words  "  due  process  of  law." 
The  principle  to  which  these  words  refer  was  first  embodied  in 
the  great  charter,  which  "  has  declared  that  no  freeman  shall  be 
disseised  or  divested  of  his  freeholds  or  of  his  liberties,  or  free 
customs,  but  by  the  judgment  of  his  peers,  or  by  the  law  of  the 
land.  And  by  a  variety  of  ancient  statutes,  it  is  enacted  that 
no  man's  lands  or  goods  shall  be  seized  into  the  king's  handa 
against  the  great  charter  and  the  law  of  the  land.  And  that  no 
man  shall  be  disinherited,  nor  put  out  of  his  franchises,  or  free* 
hold,  unless  he  be  duly  brought  to  answer,  and  be  forejudged  by 
course  of  law ;  and  if  any  thing  be  done  to  the  contrary  it  shall 
be  redressed  and  holden  for.  none."  (1  Blade.  Com.  138.)  In 
Taylor  v.  Porter,  (4  HUL,  140,)  Mr.  Justice  Bronson  has  given 
a  judicial  exposition  of  the  words  "  due  process  of  law,"  as  they 
are  used  in  the  sixth  section  of  the  first  article  of  the  constita- 
.  tion,  which  few  will  venture  to  gainsay.  It  is  this :  "  The  words 
'  due  process  of  law,'  in  this  place,  can  hot  mean  less  than  a 
prosecution  or  suit,  instituted  and  conducted  according  to  the 
prescribed  forms  and  solemnities  for  ascertaining  guilt,  or  deter- 
mining the  title  to  property.  It  will  be  seen  that  the  same 
measure  of  protection,  against  legislative  encroachment  is  ex- 
tended to  life,  liberty  and  property.  And  if  the  latter  can  be 
taken,  without  a  forensic  trial  and  judgment,  there  is  no  security 
for  the  others."    He  quotes  2  Ken?*  Com.  18,  2  Just.  46, 5Q> 
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10  Yerger,  40,  and  Hope  v.  Henderson,  (4  Dev.  1,)  in  whisk 
Utter  cage  it  is  said  that  "  the  law  of  the  land"  in  bilk  of  righto 
does  not  mean  merely  an  act  of  the  legislature ;  for  that  con- 
struction would  abrogate  all  restriction  on  legislative  authority. 
The  clause  means  that  statutes  which  would  deprive  a  citizen  of 
the  rights  of  person  or  property,  without  a  regular  trial,  accord- 
ing to  the  course  and  usage  of  the  common  law,  would  not  be  the 
law  of  the  land,  in  the  sense  of  the  constitution."  In  an  assess- 
ment upon  lands  for  the  benefits  or  enhanced  value  to  result 
from  the  opening,  grading  or  paving  a  public  street,  or  for  any 
other  work  of  public  improvement,  no  suit  is  instituted  or  prose- 
cuted, according  to  any  of  the  known  forms  or  solemnities,  and 
there  can  be  no  forensic  trial  and  judgment,  and  therefore  it  is 
a  proceeding  not  within  the  intent  and  meaning  of  the  words 
"due  process  of  law."  No  effort  is  made  to  disguise  the  true 
character  of  the  proceedings  in  this  case.  They  make  no  pre- 
tensions to  the  dignity  of  "due  process  of  law."  Nor  do  they 
profess  to  regard  the  money,  which  it  is  their  object  to  collect, 
as  a  tax.  But  the  directions  to  the  assessors  are,  "  to  apportion 
the  estimated  expense  for  grading  Flushing  avenue  from  Hamp- 
den-street  to  Clermont  avenue,  and  make  a  just  and  equitable 
assessment  thereof,  upon  and  amongst  the  owners  and  occupants 
of  all  the  lands  and  premises  benefited  thereby,  in  proportion 
to  the  amount  of  such  benefit,  as  each  shall  be  deemed  to  acquire 
by  the  said  improvement;"  It  is  a  remarkable  feature  of  suoh 
like  assessments,  that  the  measure  of  the  enhanced  value  of  the 
adjacent  lands  is  the  exact  measure  of  the  cost  of  the  improve- 
ment, whatever  that  may  happen  to  be.  In  the  present  case 
the  enhanced  value  is  set  down  at  $20,830,26,  because  that  it 
the  cost  of  the  improvement ;  and  had  its  cost  been  ten  times 
that  sum,  no  doubt  the  tendency  of  the  enhanced  values  would 
have  been  upward,  until  they  reached  a  corresponding  amount. 
The  proceedings  concede  that  there  is  a  binding  obligation  to 
award  compensation  for  the  property  taken,  and  therefore  the 
ingenious  and  specious  contrivance  that  the  enhanced  values 
shall  advance  pari  passu  with  the  expenditures.  This  brings 
ps  to  consider  the  only  remaining  question,  to  wit,  whether  the 
Vol.  IX.  70 
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enhanced  value  of  the  lands  assessed  i«  just  compensation,  within 
the  meaning  of  the  latter  clause  of  the  sixth  section  of  the  first 
-article  of  the  constitution. 

I  have  already  noticed  the  case  of  Livingston  v.  The  Mayor 
of  New-  York,  where  the  chancellor  held  the  affirmative  of  this 
proposition.  He  had  occasion,  he  says,  to  examine  it,  in  Book- 
mum  t.  The  Saratoga  and  Schenectady  Railroad  Oo.  aad 
there  came  to  the  conclusion  that  the  objection  there  taken  to 
this  mode  of  compensation  was  unsound.  The  latter  case  is 
reported  in  the  3d  Paige,  and  indicates  no  opinion  as  to  the  sort 
ef  compensation  demanded  by  the  constitution.  So  that  ire  sue 
left  without  authority  for  Livingston  v.  The  Mayor  of  New- 
York,  except  such  as  may  be  found  in  the  reasoning  of  the 
chancellor.  u  The  owner  of  property,"  he  says,  "  is  entitled  to 
*  full  compensation  for  the  damages  he  sustains  thereby ;  but 
if  the  taking  of  his  property  for  the  public  improvement  is  a 
benefit  rather  than  an  injury  to  him,  he  certainly  has  no  equi- 
table claim  to  damages."  This  may  be  true  as  an  abstract 
preposition,  but  it  evades  the  point  in  dispute.  The  question  is. 
-not  one  of  equitable  offset,  or  of  equitable  cognizance  of  any 
kind.  The  right  to  a  full  and  adequate  compensation  for  prop- 
erty taken  for  public  use,  depends  upon  no  equities  which  may 
possibly  grow  out  of  the  purpose  to  which  it  may  be  applied, 
but  upon  strict  right.  The  mandate  of  the  constitution  is  not 
to  adjust  the  equities,  but  to  make  just  compensation.  "  Be- 
sides," proceeds  the  opinion,  "it  is  a  well  settled  principle  that 
where  any  particular  county,  district,  or  neighborhood,  is  exclu- 
sively benefited  by  a  public  improvement,  the  inhabitants  of  the 
district  may  be  taxed  for  the  whole  expense  of  the  improvement, 
in  proportion  to  the  supposed  benefit  received  by  them."  Where 
shall  we  find  the  record  of  this  well  settled  principle  ?  Where, 
or  by  whom,  was  it  first  engrafted  upon  the  written  or  unwritten 
law  of  the  land  ?  Which  of  those  magnificent  and  costly  public 
iqrorks  that  adorn  the  state  of  New- York,  and  mark  the  genius 
aad  enterprise  of  her  people,  owe  their  construction  to  the  appli- 
cation of  this  principle  ?  In  which  of  the  numerous^  counties, 
or  towns  or  aeighborhoods  of  the  »tate  has  the  exponas  «f 
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erecting,  or  maintaining,  public  buildings,  or  other  public  ap- 
provements, been  imposed  upon  property  in  the  vicinity,  and 
adjusted  upon  the  rule  of  supposed  benefits  ?  The  report  of  the 
case  referred  to,  gives  us  no  information.  A  rule  of  action  may 
be  said  to  be  well  settled,  when  it  has  the  sanction  of  long  es~ 
tablished  usage,  or  the  recorded  judgment  of  the  tribunals  of 
justice,  and  does  not  conflict  with  some  other  rule  of  equal  or 
paramount  authority;  but  unsupported  by  such  evidence,  its 
authenticity  may  well  be  doubted. 

The  measure  of  compensation  in  benefits  or  enhanced  value, 
if  it  obtains  at  all,  must  apply  as  well  to  money  assessed  and 
collected  to  grade  and  make  a  public  street  fit  for  travel,  as  to 
the  land*  over  which  the  street  runs.  Both  the  lands  and  the 
money  are  taken  for  the  public  use,  and  if  compensation  most 
be  made  for  the  one,  so  it  should  be  for  the  other.  It  has  be»> 
settled  by  a  series  of  decisions,  that  the  right  of  eminent  domain 
may  be  exercised  either  directly  by  the  agents  of  the  govern- 
ment, or  through  the  medium  of  corporate  bodies,  in  all  cases  of 
public  improvements  from  whieh  a  benefit  would  result  to  the 
public.  Railroad,  plankroad,  canal  and  turnpike  incorporation*, 
acquire  property  against  the  will  of  the  owners,  under  this  mod- 
ification of  the  right  of  eminent  demain,  upon  making  the  just 
compensation  provided  by  the  constitution;  when  not  made 
by  the  state,  it  shall  be  ascertained  by-  a  jury  or  commissioners 
appointed  by  a  court  of  record ;  but  in  regard  to  the  compensa- 
tion itself,  it  is  the  same,  whether  the  property  is  taken  by  the 
state  for  an  arsenal  or  a  dock,  by  a  corporation  for  a  railway,  or 
a  municipal  body  for  a  public  avenue.  If  the  compensation  may 
be  made  in  benefits,  in  the  one  class  of  cases,  so  it  may  be  in  the 
other;  and  those  who  maintain  that  a  municipal  corporation 
may  take  private  property  to  make  or  grade  a  publie  avenue,  and 
then  make  compensation  in  benefits,  must  also  make  up  their 
minds  to  maintain  that  a  railroad  or  plankroad  incorporation 
may  do  the  same.  The  prohibition  against  taking  private  prop* 
erty  for  public  use  without  just  compensation,  is  general  and 
universal  in  its  application.  It  recognizes  no  exceptions ;  and 
what  is  just  compensation  must  be  measured  by  the  actual  va 
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of  that  which  is  taken,  at  the  time  it  is  taken,  and  not  by  the 
uses  to  which  it  is  to  be  devoted. 

Six  years  after  the  decision  in  the  case  of  Livingston  v.  The 
Mayor,  tpc.  of  New-  York,  the  question  again  came  up  for 
review  in  the  court  of  errors,  in  Bloodgood  v.  The  Mohawk  6f 
Hudson  Railroad  Co.  (18  Wend.  9.)  It  assumed  another  as- 
pect, and  elicited  opinions  which  recognize  and  respect  the  rights 
of  property,  and  are  in  harmony  with  the  principles  of  justice 
and  the  true  spirit  of  the  constitution.  One  of  the  principal 
questions  discussed  and  decided  was,  at  what  time  the  property 
oould  be  appropriated  to  the  public  use ;  whether  before,  or  not 
until  after,  the  compensation  was  ascertained  and  paid.  It  will 
be  seen  that  this  inquiry  involves  the  very  question  in  contro- 
versy in  this  cause,  and  brought  the  court  directly  to  reconsider 
the  judgment  given  in  Livingston  v.  The  Mayor  of  New-  York. 
For  if  benefits,  or  enhanced  values,  entered  into  and  formed  the 
whole  or  any  part  of  the  compensation,  the  only  time  when  that 
sort  of  compensation  could  be  rendered  was  after  the  property 
was  appropriated,  and  the  time  when  the  work  of  improvement 
was  completed.  The  court,  after  a  careful  and  elaborate  exam- 
ination of  the  whole  subject,  "  declared  and  adjudged,  that  the 
legislature  of  the  state  has  the  constitutional  power  and  right  to 
authorize  the  taking  of  private  property  for  the  purpose  of  mak- 
ing railroads,  or  other  public  improvements  of  the  like  nature, 
paying  to  the  owners  of  such  property  a  full  compensation 
therefor,  whether  such  public  improvement  is  made  by  the  state 
itself,  or  through  the  medium  of  a  corporation  or  joint  stock 
company."  Chancellor  Walworth,  in  an  opinion  marked  with 
more  than  his  usual  ability,  says :  "  I  hold  that  before  the  legis- 
lature can  authorise  the  agents  of  the  state,  and  others,  to  enter 
upon  and  occupy  or  destroy,  or  materially  injure,  the  private 
property  of  an  individual,  except  in  cases  of  actual  necessity, 
which  will  not  admit  of  any  delay,  an  adequate  and  certain  rem- 
edy must  be  provided,  whereby  the  owner  of  such  property  may 
compel  the  payment  of  his  damages  or  compensation ;  and  that 
he  is  not  bound  to  trust  to  the  justice  of  the  government  to  make 
provision  for  such  compensation  by  future  legislation,"    "  It  cer- 
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tainly  was  not  the  intention  of  the  framers  of  the  constitution  to 
authorize  the  property  of  a  citizen  to  be  taken,  and  actually  ap- 
propriated to  the  use  of  the  public,  and  thus  compel  him  to  trust 
to  the  future  justice  of  the  legislature  to  provide  him  compensa- 
tion therefor.  The  compensation  riust  be  either  paid  to  him, 
before  his  property  is  thus  appropriated,  or  an  appropriate  rem- 
edy must  be  provided  upon  an  adequate  fund,  whereby  he  may 
obtain  such  compensation,  through  the  medium  of  the  courts  of 
justice,  if  those  whose  duty  it  is  to  make  such  compensation  re- 
fuse to  do  so."  Senator  Edwards,  in  the  same  case,  speaks  in 
this  wise:  "The  power  of  taking  private  property  for  public 
purposes  is  at  best  an  arbitrary  power,  and  justified  only  by  the 
law  of  necessity,  and  therefore  should  never  be  exercised  with- 
out rendering  promptly  an  equivalent  to  the  individual  sufferer." 
Here  is  not  one  word  in  regard  to  equities,  or  the  adjustment  of 
equitable  claims ;  nor  is  there  any  thing  said  touching  compen- 
sation in  benefits  or  enhanced  values,  which  always  depend  upon 
future  and  uncertain  contingencies ;  but  payment  is  insisted  up^ 
on ;  the  equivalent  is  to  be  rendered  promptly ;  the  individual 
whose  property  is  taken  under  the  rigor  of  public  necessity  is 
spoken  of  as  a  sufferer  and  not  as  a  beneficiary — he  is  not  to 
trust  to  the  uncertain  justice  of  future  legislation — and  the  com- 
pensation is  to  be  actually  paid,  or  secured  upon  an  adequate 
fund,  before  the  entry  can  be  made,  or  the  property  appropriated. 
This  just  exposition  of  the  rights  of  private  property  can  not 
stand  side  by  side  with  the  law  of  compensation  by  benefits. 

In  England,  where  the  authority  of  parliament  is  said  to  be 
supreme,  the  right  of  private  property,  like  that  of  personal 
liberty,  is  held  to  be  sacred  and  inviolable.  "  So  great,  moreover, 
is  the  regard  of  the  law  for  private  property,  that  it  will  not 
authorize  the  least  violation  of  it ;  no,  not  even  for  the  general 
good  of  the  whole  community.  All  that  the  legislature  does,  is  to 
oblige  the  owner  to  alienate  his  possessions,  for  a  reasonable 
price ;  and  even  this  is  an  exertion  of  power  which  the  legisla- 
ture indulges  with  caution,  and  which  nothing  but  the  legislature 
can  perform,"  (1  Black.  Cam.  139.)  The  reasonable  price  here 
spoken  of  means  an  equivalent  in  money.    (9  Dana>  114.    5  Id. 


558  CASES  IN  LAW  AND  EdUITY  [Oc«  7 


The  People  v.  The  Mayor,  &c.  of  Brooklyn. 

28.  7  /rf.  81.)  "  The  right  to  take  private  property  for  pmbKe 
purposes  is  one  of  the  inherent  attributes  of  sovereignty,  aad 
exists  in  every  independent  government.  Private  interests  must 
yield  to  public  necessity.  But  even  this  right  of  eminent  do- 
main can  not  be  exercised  without  making  just  compensation  to 
the  owner  of  the  property.  And  thus  what  would  otherwise  be 
a  burden  upon  a  single  individual  has  been  made  to  fall  equally 
upon  every  member  of  the  state."  (Justice  Branson,  in  4  HEff, 
143.)  These  sentences,  like  many  others  from  the  same  pen, 
are  no  less  remarkable  for  their  truth  than  for  the  simplicity 
and  force  with  which  it  is  expressed ;  yet  the  last  of  them  is  ut- 
terly pointless  and  untrue,  if  compensation  can  be  made  upon 
the  rule  of  enhanced  values.  The  burden  of  a  public  improve* 
ment  may  be  shifted,  by  proceedings  like  those  for  grading 
Flushing  avenue,  from  one  person  to  another,  or  from  more  than 
one  person  to  any  other  number  of  persons,  more  or  less  ;  but  it 
is  not  "  made  to  fall  equally  upon  every  member  of  the  state.'' 
Whatever  shifts  or  changes  are  made — whoever  may  be  paid, 
and  whoever  is  made  to  pay,  the  moment  the  avenue  or  public 
improvement  is  completed,  the  absolute  and  exclusive  title  therein 
vests  in  the  public — the  work  of  converting  private  property  to 
public  use  is  consummated,  and  the  public  have  made  no  com- 
pensation, and  paid  nothing  for  it.  The  lands  upon  which  it  is 
constructed,  and  the  money  expended  to  fit  it  for  the  public  use, 
are  the  fruits  of  individual  contribution,  after  all.  Compensa- 
tion signifies  amends,  recompense,  or  remuneration.  And  there 
must  be  some  person  to  make  or  render,  as  well  as  another  per- 
son to  accept  and  receive.  The  restoration  of  the  whole  of  a 
given  quantity  of  property,  wrongfully  taken  away,  whether  it 
be  the  property  of  one  man  or  that  of  ten,  may  sometimes  be 
taken  as  a  compensation  for  the  wrong  done ;  but  the  restoration 
of  a  part  certainly  would  never  be  so  esteemed.  So  long  as  the 
wrongdoer  retains  a  part,  so  long  the  demands  of  justice  would 
remain  unsatisfied.  Just  compensation  for  property  wrongfully 
taken,  or  for  property  taken  under  the  pressure  of  public  neces- 
sity, means  nothing  less  than  the  prompt  restoration  of  every 
thing  taken,  or  its  equivalent  rendered  in  something  which  the 
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taker  lias  a  right  to  bestow.  Where  the  lands  of  any  given 
number  of  persons  are  taken  or  assessed  to  provide  a  municipal 
corporation  with  the  means  of  dedicating,  grading  and  paving  a 
public  avenue,  for  public  use,  unless  the  body  corporate  pays 
something  out  of  the  public  treasury,  or  parts  with  some  portion 
of  the  public  property,  as  an  equivalent,  by  what  process  of  rea- 
soning can  it  be  said  to  make  compensation  ?  That  the  owners 
of  lands  occupied  for  the  avenue  have  been  compensated  out  of 
the  moneys  realized  from  an  assessment  made  upon  other  lands 
in  the  vicinity,  shifts  the  burden  from  the  persons  or  property 
of  one  class  to  those  of  another,  but  it  does  nothing  more.  The 
obligation  of  the  public  to  award  compensation  according  to  the 
constitution  remains  the  same.  The  persons  originally  entitled 
to  be  compensated  may  be  lessened  or  enlarged  in  number,  or 
other  persons — by  means  of  the  assessment  and  the  collections 
made  under  it — may  be  substituted  in  their  place,  but  until  the 
common  fund,  or  the  common  property  of  the  public,  is  applied 
to  extinguish  the  debt  due  for  the  value  of  the  property  taken, 
the  obligation  to  make  compensation  has  undergone  no  change, 
but  remains  in  all  its  original  force.  The  demands  of  the  consti- 
tution are  not  satisfied  by  coercing  one  class  of  proprietors,  to 
compensate  another  class  ;  or  by  taking  the  lands  of  some  and 
the  money  of  others — no  matter  how  equitable  may  be  the  rule 
of  apportionment — and  appropriating  both  to  the  construction  of 
Works  designed  exclusively  for  the  public  use,  and  of  which  the 
public  have  the  exclusive  title.  If  the  language  of  the  constitu- 
tion could  possibly  be  construed  into  the  recognition  of  any  thing 
less  than  a  compensation  in  money  made  by  the  public  from  the 
public  treasure,  there  would  still  remain  the  difficult  task  of 
showing  that  the  medium  in  which  the  proposed  remuneration  is 
to  be  made,  rightfully  belongs  to  those  upon  whom  the  obligation 
to  make  just  compensation  rests.  Benefits  and  enhanced  values 
are  not  always  the  concomitants  of  newly  opened  streets,  or  costly 
public  avenues.  Examples  are  not  wanting  to  show  that  similar 
Undertakings,  skillfully  designed  and  carefully  constructed,  have 
been  followed  by  depreciation  in  prices  and  irreparable  injuries. 
The  public  can  assert  no  just  claim  to  the  one  and  not  at  the 
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•ame  time  incur  the  hazard  of  the  other.     I  am  of  opinion  that 
the  assess  me  it  should  be  vacated  and  set -aside. 

Barculo,  J.  Having  heretofore,  in  the  case  of  The  People, 
ex  rel.  Post,  v.  The  Mayor,  fyc.  of  Brooklyn,  (6  Barb.  209,) 
given  my  views  at  length  on  the  subject  of  the  constitutionality 
of  laws  authorizing  assessments  for  benefits,  and  having,  by 
time,  reflection  and  examination,  become  confirmed  and  strength* 
ened  in  the  doctrine  there  advanced,  I  shall  not  on  this  occasion 
go  over  the  ground  again,  but  confine  myself  to  a  brief  consid- 
eration of  the  principal  point  made  by  the  defendants.  It  is 
presented  to  us  in  these  words : 

"  Assessments  for  grading  and  regulating  a  street  are  not  con- 
trary to  the  constitution  of  the  United  States,  or  the  constitution 
of  the  state  of  New- York.  They  are  local  taxes  for  a  limited 
public  purpose,  imposed  by  the  sovereign  power,  whose  authority 
to  lay  them  is  expressly  recognized  by  the  constitution,  and  has 
been  too  long  admitted  to  be  questioned  at  this  late'  day." 

The  first  answer  that  suggests  itself  to  this  proposition  is, 
that  there  is  no  such  thing  known  to  the  law,  as  "  local  taxes  for 
a  limited  public  purpose,"  in  the  sense  claimed  by  the  learned 
counsel  We  all  understand  what  is  ordinarily  meant  by  the 
phrase  local  taxation  for  a  local  public  purpose.  It  is  applied 
to  taxes  assessed  upon  a  county,  for  erecting  public  buildings, 
and  defraying  other  county  expenses,  or  upon  a  town,  or  city,  or 
village,  or  school  district,  for  the  legal  public  purposes  of  such 
locality.  But  there  is  a  fundamental  principle  which  lies  at  the 
foundation  of,  and  which  must  be  strictly  adhered  to  in  all  such 
cases  of,  local  taxation.  The  tax  must  be  coextensive  with  the 
district,  or  in  other  words,  it  must  be  laid  upon  all  the  property 
in  a  district  which  has  the  character  of,  and  is  known  to  the 
law  as  a  local  sovereignty  for  certain  purposes.  Thus  there 
is  no  power  which  can  assess  upon  a  few  individuals  the  expense 
of  a  new  court  house  for  the  use  of  the  county.  The  assess- 
ment must  be  laid  upon  the  individuals  or  property  of  the  whole 
county.  Nor  can  a  park  be  bought  and  laid  out,  in  a  village, 
and  the  expense  thereof  be  levied  and  collected  of  the  adjacent 
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owners,  as  is  too  frequently  the  case.  This  is  not  local  taxation ; 
it  is  robbery.  Now  in  the  case  at  bar  this  principle  is  plainly 
and  palpably  violated.  The  attempted  assessment  is  not  laid 
upon  any  local  community.  It  is  all  laid  upon  less  than  twenty 
estates  in  a  large  city ;  and  one  of  the  relators  is  assessed  over 
ten  thousand  dollars,  or  nearly  half  of  the  whole  amount. 

The  second  answer  to  the  proposition  of  the  defendants9  coun- 
sel is,  that  the  assessment  in  question  is  not  a  tax.  The  very 
essence  of  a  legal  tax  requires  that  it  should  be  apportioned 
equally,  i.  e.  according  to  principles  of  just  equality,  upon  all 
the  property  in  the  district  to  be  affected.  The  amount  of  the 
sum  is  governed  by  the  wants  of  the  public,  and  has  no  refer- 
ence to  the  amount  of  pecuniary  benefit  received  by  the  taxpayer. 
In  the  language  of  Judge  Gowen,  (24  Wend.  69,)  the  argument  of 
the  counsel  "  confounds  two  distinct  legislative  powers ;  a  simple 
power  of  taxation,  with  the  power  of  taking  private  property  for 
public  use.  The  former  acts  upon  communities,  and  may  be  exert- 
ed in  favor  of  any  object  which  the  legislature  shall  deem  for  the 
public  benefit.  A  tax  to  build  a  lunatic  asylum  may  be  men- 
tioned as  one  instance.  If  the  power  to  impose  such  a  tax  were 
to  be  rested  on  the  ground  of  individual  pecuniary  benefit  to 
each  one  who  should  be  called  on  to  contribute,  it  is  quite  obvi- 
ous that  it  would  not  be  maintained  a  moment."  But  in  the  case 
.before  us  the  assessment  is  rested  solely  upon  the  ground  of  "  in- 
dividual pecuniary  benefit."  The  assessors,  in  their  report,  say 
they  have  "  made  a  just  and  equitable  assessment  thereof  upon 
and  among  the  owners  and  occupants  of  all  the  lands  and  prem- 
ises benefited  thereby,  in  proportion  to  the  amount  of  such  ben- 
efit f*  and  in  the  language  of  the  learned  judge,  which  I  most 
heartily  adopt,  it  can  not  be  "  maintained  a  moment." 

I  readily  grant  that  the  legislature  can  authorise  the  corpora- 
tion of  Brooklyn  to  make  the  improvement  in  question,  and  to 
levy  and  collect  a  tax  to  defray  the  expenses.  The  power  would 
rest  upon  the  same  basis  as  the  authority  to  build  the  city  hall 
in  which  we  hold  our  courts,  or  any  other  of  the  public  buildings 
of  the  city ;  and  the  cost  would  be  paid  by  the  same  means — a 
tax  upon  the  city.    This  is  local  taxation  for  a  local  public  pur* 
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pose.  But  the  legislature  has  no  original  power,  nor  can  the 
corporation  have  any  derivative  power,  to  select  certain  individ- 
uate and  compel  them  to  pay  the  expenses  of  any  public  im- 
provement, upon  the  pretense  that  they  are  especially  benefited. 
To  call  such  an  extortion  a  local  tax,  is  a  gross  perversion  of 
language,  and  a  doctrine  which  can  not  be  "  maintained  a  mo- 
ment." 

I  have  heard  this  question  twice  discussed  by  counsel  of  great 
Ingenuity  and  ability ;  I  have  given  it  all  the  consideration  of 
which  I  am  capable,  and  I  can  freely  say  that  I  have  never  yet 
heard,  seen,  nor  been  able  to  discover,  any  thing  approaching  a 
-sound  argument  to  show  that  this  mode  of  assessing  for  benefits 
could  be  brought  within  any  legal  principle  of  taxation. 

Morse:,  J.  dissenting.  Speaking  of  the  class  of  laws,  to  which 
ihat  now  under  consideration  is  admitted  to  belong,  my  learned 
brethren  concede  that  the  case  of  Livingston  v.  The  Mayor, 
4*c.  of  New-  York,  (8  Wend.  85,)  "  affirmed,  as  far  as  such  a  judg- 
ment could  affirm,  the  validity  of  these  laws."  It  is  admitted 
that  if  decided  upon  sufficient  reasons,  that  case  is  conclusive  up- 
on this  court  I  must  be  permitted  to  hold  that  authority  bind- 
ing and  conclusive  upon  this  court,  un}ess  it  can  be  made  per- 
fectly manifest  that  the  principle  upon  which  the  decision  was 
■made,  was  false  and  contrary  to  law.  It  is  said  that  in  his  opin- 
ion in  that  case,  the  chancellor  assumed  at  once  the  whole  ground 
of  controversy,  and  spoke  of  the  right  to  make  compensation  in 
the  benefits,  as  a  well  established  principle.  If  the  chancellor 
assumed  a  well  known  and  notorious  fact,  it  can  not  weigh 
against  the  force  of  that  met,  that  he  did  not  deem  it  worth  his 
time  or  that  of  the  court  of  which  he  was  a  member,  to  prove  its 
existence.  That  it  was  so  notorious  will  appear,  I  think,  from 
the  statement  in  the  opinion  of  Mr.  Justice  Brown  in  the  pres- 
ent case,  that  "as  early  as  the  16th  of  April,  1787,  the  like 
power  was  given  by  an  act  passed  at  that  time,  to  the  mayor 
and  common  council  of  the  city  of  New- York,  and  under  the 
authority  of  similar  legislative  acts  it  has  been  exercised  to  a 
very  considerable  extent  in  the  cities  and  villages  of  the  state 
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from  that  time  to  the  present'1  The  constant  and  unvarying 
opinion  of  the  legislature,  and  of  the  judiciary,  for  more  than  forty 
years,  that  the  principle  in  question  was  sound,  and  its  applica- 
tion legal,  must  have  been  known  to  every  member  of  the  court  of 
errors.  The  application  of  the  law  was  as  familiar  in  the  city 
of  New- York,  as  the  provisions,  and  their  application,  of  the  read 
act  in  the  country.  It  was  a  principle  which  had  been  adopted 
and  acted  upon  by  the  legislature  for  more  than  forty  years.  It 
had  been  constantly  administered  and  enforced  by  the  judiciary 
for  the  same  length  of  time.  This  was  notorious.  The  oase 
came  from  the  supreme  court  which  had  affirmed  the  proceedings, 
and  the  court  of  errors  unanimously  affirmed  the  judgment  of  the 
supreme  court,  upon  the  ground  that  these  laws  were  consistent 
with  the  constitution.  The  question  whether  these  laws  are 
constitutional,  was  fundamental  in  that  case — was  deliberately 
considered  after  argument,  and  their  constitutionality  unani- 
mously sustained.  The  chancellor  certainly  was  justified  in  as- 
suming as  a  feet  that  the  principle  was  established  both  in  die 
legislative  and  the  judicial  departments  oi  the  government.  My 
object  is  not  to  vindicate  the  chancellor,  but  to  show  why  this 
court  should  not  overrule  the  solemn  and  unanimous  decision  of 
the  highest  tribunal  in  the  state,  deliberately  pronounced  after 
hearing  argument  from  the  ablest  men  then  at  the  bar  of  our 
courts.  It  is  said,  however,  that  "  where  a  law  is  found  to  be  in 
conflict  with  the  organic  law,  neither  the  antiquity  of  its  origin, 
nor  the  sanction  of  custom  and  common  usage  can  save  it  from 
the  judgment  of  judicial  condemnation ;"  and  the  question  must 
be  decided  by  this  court — whether  the  law  under  consideration 
is  in  conflict  with  the  provisions  of  the  constitution  of  the  state? 
The  principle  now  supposed  to  be  in  conflict  with -the  consti- 
tution was  adopted  into  the  legislation  of  the  state  as  early  as 
1787,  and  from  that  time  was  continued  down  to  1821,  when 
the  second  constitution  was  formed  and  adopted.  For  the 
present,  it  is  not  material  to  inquire  whether  the  system  of 
legislation  in  question  was  adopted  as  a  regulation  of  the  in- 
ternal police  of  the  state,  and  a  mode  of  taxation  incident  thereto, 
or  what  it  was*    It  was  an  institution  in  existence  in  1821,  and 
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bad  been  for  more  than  thirty  years.  It  was  a  complete  system 
of  statute  law  familiarly  known  to  the  legislature,  the  profession 
and  to  the  courts.  It  was  as  fixed  and  notorious  a  fact  upon  the 
face  of  the  statute  book,  and  in  the  body  of  the  law  of  the  state, 
at  the  time  of  framing  and  adopting  the  constitution  of  1821,  as 
was  the  institution  for  the  maintenance  of  the  poor,  with  its  in- 
cidents. It  was  a  part  of  the  body  of  the  law  of  the  state. 
These  laws  have  been  continued  to  the  present  day — more  than 
sixty  years.  They  were  constantly  acted  upon  up  to  the  time 
of  adopting  the  constitution  of  1821,  and  without  a  suspicion  at 
that  time  of  their  invalidity,  and  they  have  been  acted  upon  ever 
since.  Millions  of  dollars  have  been  paid  and  invested  upon  the 
faith  of  these  laws,  even  in  the  city  of  Brooklyn,  to  say  nothing 
of  the  city  of  New- York,  and  other  municipalities.  In  1821  a 
law  was  passed  by  the  people  in  their  highest  sovereign  capacity 
— by  them  personally — which  became  the  supreme  law  of  the 
state.  This  law  was  in  no  respect  different  from  a  law  of  the 
ordinary  legislature,  except  that  it  could  not  be  repealed  by  that 
body,  and  any  enactment  thereof  repugnant  to  it  would  be  void. 
It  was*  the  constitution — the  fundamental  law  of  the  state,  but  it 
was  in  the  same  language  as  all  other  laws — to  be  read,  inter- 
preted, and  construed  like  all  other  laws.  If  a  doubt  be  sug- 
gested of  the  meaning  of  any  passage  in  the  constitution,  we 
must  apply  to  it  the  same  rules  of  interpretation  or  construction 
as  we  apply  to  the  interpretation  of  any  other  statute ;  no  one 
doubts  this.  In  1821,  the  supreme  legislature  of  the  state — the 
people  in  their  sovereign  capacity — without  the  machinery  of 
representation,  enacted  "that  private  property  should  not  be 
taken  for  public  use  without  just  compensation."  Did  this  repeal 
the  laws  in  question?  If  my  learned  brethren  are  right  in  their 
interpretation,  all  of  this  class  of  laws  then  in  existence  were  by 
the  adopting  of  that  constitution,  ipso  facto  repealed.  If  they 
were  so  repealed,  it  is  because  the  framers  of  this  clause,  and  the 
people  who  passed  it,  intended  their  repeal.  Is  there  any  evi- 
dence of  any  such  intention  ?  Let  us  examine  the  words,  and  see 
whether  in  their  obvious  and  plain  sense  they  import  any  such 
intention.    Property  in  its  true  meaning,  and  in  its  general 
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legal  import,  includes  lands,  tenements,  hereditaments,  and  com* 
modities— that,  the  value  of  which  may  be  measured  by  money. 
It  can  not  mean  money,  in  this  provision  of  the  constitution,  with- 
out involving  the  doctrine  that  money  can  not  be  taken  of  the 
citizen  by  way  of  ordinary  taxation,  without  just  compensation. 
And  as  it  is  insisted  that  the  constitutional  compensation  is  com- 
pensation in  money,  the  absurdity  would  follow  that  in  every 
case  of  a  tax  of  ten  dollars  or  any  other  sum  taken  from  an  indi- 
vidual, the  government  must  return  him  the  like  amount  in  cash. 
We  always  in  common  conversation  speak  of  property  and  of 
money — the  one  as  that  which  constitutes  wealth,  the  other  as 
the  measure  of  value  and  the  representative  of  wealth.  If  a 
oomioanding  general  were  to  take  possession  of  land  for  entrench- 
ments, or  of  horses  and  wagons  to  transport  his  troops,  or  of 
meat  and  corn  to  feed  them,  from  private  persons,  this  would  be 
taking  property — private  property,  for  public  use.  If  he  were 
to  take  money  from  an  individual,  to  procure  provisions  and  the 
like,  this  would  be  called  a  forced  loan,  or  a  benevolence  or  gift, 
according  to  the  form  which  he  might  choose  to  give  the  transaction. 
I  think  there  is  no  ground  for  saying  that  the  words  import  the 
taking  of  money,  within  the  intention  of  the  framers  of  the  clause 
of  the  constitution  under  consideration.  It  is  apparent  from  the 
learned  opinions  of  the  majority  of  the  court,  that  they  feel  the 
force  of  the  argument  to  be  so  strong  from  the  mere  reading  of 
the  words,  as  to  require  a  refined  interpretation,  by  which  is  given 
to  the  word  property  the  very  broadest  signification  in  which  it 
is  ever  used  when  applied  to  anything  exterior  to  the  person. 
Because  money  in  common  with  lands  and  commodities,  is  proper 
to  its  owner,  it  is  said  to  be  property.  That  a  man  has  the  same 
dominion  and  power  over  his  money  as  over  his  lands  and  com- 
modities, can  not  be  doubted.  But  if  the  word  property  has  a 
signification  which  includes  lands  and  commodities,  and  excludes 
money,  as  well  as  a  signification  which  includes  money  with 
lands  and  commodities,  then  we  have  to  answer  in  which  of  these 
two  senses  is  the  word  used  in  the  constitution.  I  have  already 
shown  from  the  case  of  taking  money  by  way  of  taxation,  that  it 
could  not  apply  to,  or  be  intended  to  include,  the  taking  of  money. 
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If  it  does,  we  most  say  in  relation  to  all  laws  levying  taxes,  that 
being  found  in  conflict  with  the  organic  law,  neither  the  antiquity 
of  their  origin — and  they  are  very  ancient — nor  the  sanction  of 
custom  and  common  usage,  can  save  them  from  the  judgment  of 
judicial  condemnation.  That  no  such  severe  alternative  is  really 
presented,  I  think  will  appear  evident  from  what  I  have  already 
Baid,  as  well  as  from  the  consideration  that  these  laws,  at  the 
adoption  of  the  constitution  of  1821,  were  in  full  force,  and  acted 
on  as  valid  laws,  as  they  had  then  been  for  upwards  of  thirty 
years.  They  continued  upon  the  statute  book,  and  to  be  acted 
upon  immediately  after,  the  same  as  before  the  adoption  of  that 
constitution,  and  no  one  of  the  learned  and  able  men  who  framed 
that  instrument,  or  of  the  people  who  adopted  it,  understood  that 
these  laws  were  repealed  by  it.  Spencer  and  Kent,  who  down 
to  that  period  had  administered  these  laws,  and  Nelson  and  Suth- 
erland, who  from  that  perrod  continued  to  administer  them,  were 
members  of  the  convention  that  framed  the  constitution  of  1821. 
As  far  as  I  can  perceive,  the  discovery  of  the  intention  of  the 
framers  of  the  constitution  of  1821,  as  now  expounded,  was 
wholly  unknown  to  every  member  of  the  convention  that  framed 
that  instrument,  when  they  submitted  their  work  to  the  people — 
to  the  people  who  then  adopted  it — to  the  courts  which  acted 
under  it,  and  even  to  the  profession  of  the  law,  until  the  question 
was  raised  by  counsel  celebrated  for  great  ingenuity,  in  the  case 
of  Livingston  v.  The  Mayor,  $*c.  of  New-  York,  in  1881.  It 
was  then  fairly  and  fully  raised,  and  as  was  believed,  as  fairly 
and  fully  decided  by  the  unanimous  opinion  of  the  court  of  errors, 
affirming  the  unanimous  opinion  of  the  supreme  court,  and  in 
conformity  to  the  opinion  of  the  chancellor  of  the  state.  This 
grave  constitutional  question  then  had,  at  least,  comparative  rest, 
until  the  wisdom  of  the  people  called  together  another  council  of 
the  state,  again  to  consider  what  improvements  could  be  made  in 
their  organic  constitutional  law.  In  1846  a  convention  consist- 
ing of  men  of  the  highest  intelligence  and  most  approved  virtue, 
assembled  and  formed  a  new  constitution.  There  were  some 
who  had  been  judges,  and  many  lawyers,  in  that  body,  no  leas 
distinguished  by  their  probity  than  their  learning  and  general 
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intelligence.  A  proposition  was  distinctly  made  in  that  conven- 
tion, "that  no  assessment  for  any  improvement  in  any  city  or 
village,  shall  be  laid,  otherwise  than  by  general  tax  upon  the 
taxable  property  of  such  city  or  village,  levied  and  collected  with 
an  annual  tax  for  other  expenses."  {See  Debates  in  Convention, 
Atlas  ed.  p.  463,  §  2  of  the  proposed  article  ;  also  Nos.  66  and 
67  of  Doe.  of  the  Convention  and  Journal,  pp.  581  and  1461.) 
This  proposition  was  aimed  directly  at  the  system  of  laws  now 
brought  in  question.  The  mover  declared  that  he  presented 
that,  with  his  other  propositions,  because  the  article  submitted 
by  the  majority  of  the  committees  of  which  he  was  a  member, 
and  in  the  minority,  "  did  not  go  to  the  root  of  the  evils  growing 
out  of  the  defects  of  our  present  system  of  municipal  corpora* 
tions."  The  article  submitted  by  the  majority,  adopted  by  im- 
plication the  system  of  local  assessments,  and  regulated  it.  No 
one  seems  to  have  thought  the  system  unconstitutional ;  but  one 
member  thought  it  inexpedient,  and  sought  to  repeal  it,  and  to 
prohibit  any  future  legislation  upon  the  old  principle.  He 
termed  these  laws  collectively  "  the  present  system,"  thus  not 
only  recognizing  their  binding  obligation,  but  truly  declaring 
them  a  system — an  institution  of  the  state.  Notwithstanding 
the  matter  was  thus  brought  distinctly  before  that  body  as  a 
valid — though  in  the  opinion  of  some  members  an  unwise — system 
of  law,  still  the  convention  refused  to  interfere  with  it.  Those 
learned,  able  and  experienced  men,  who  were  then  assembled, 
were  aware  of  the  existence  and  antiquity  of  this  system  of  legis- 
lation— of  its  being  sanctioned  in  every  possible  form  by  all  the 
courts  of  the  state,  including  that  of  last  resort,  and  yet  when 
the  question  was  distinctly  put  to  them,  whether  it  was,  on  the 
whole,  such  a  system  as  ought  to  remain,  solemnly  refused  to 
abrogate  it.  Clearly  not  because  they  deemed  it  void,  but  be- 
cause they  deemed  it  unjust  or  inexpedient  to  interfere  with  an 
institution  so  long  in  existence,  and  under  which  so  many  mill- 
ions of  property  had  been  regulated.  But  though  they  refused 
to  destroy  the  system,  they  deemed  it  one  requiring  revision, 
and  therefore  upon  the  motion  of  the  same  member,  adopted  the 
nimh  section  of  the  eighth  article  of  the  constitution  as  k : 
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stands,  imposing  the  duty  upon  the  legislature  to  restrict  the 
power  of  assessment  by  cities  and  villages,  in  order  to  prevent 
the  abuses  which  had  grown  up,  in  assessments.  The  adoption 
of  this  clause  not  only  repels  most  conclusively  the  idea  of  an 
intention  to  include  within  the  term  "  private  property"  the  as- 
sessments for  municipal  improvements,  or  of  an  intention  to  re- 
peal the  system,  but  distinctly  recognizes  both  the  power  of  the 
legislature  over  the  whole  subject,  and  the  existence  of  the  sys- 
tem as  a  valid  one. 

In  relation  to  the  clause  of  the  constitution  under  considers^ 
tion,  and  particularly  as  to  the  word  "  property,"  it  is  also  to  be 
observed  that  it  is  an  universal  canon  of  interpretation  that 
words  are  to  be  understood  in  the  sense  in  which  they  are  used 
by  the  writer  or  speaker,  even  though  that  sense  be  new.  If, 
therefore,  the  word  property  had  no  previous  signification  which 
made  it  only  applicable  to  lands  and  commodities,  still  it  would 
be  perfectly  evident  from  the  reflections  above  submitted,  that 
in  the  clause  of  the  constitution  under  consideration  it  had  that 
restricted  meaning. 

It  is  quite  sufficient  for  sustaining  the  conclusion  to  which  I 
have  oome,  to  show  that  the  framers  of  the  constitution  of  1821, 
had  no  intention  of  repealing  the  laws  then  in  existence  authori- 
sing these  local  assessments.  But  if  shown,  as  I  think  it 
already  is,  that  the  framers  of  the  constitution  of  1821,  as  well 
as  that  of  1846,  had  these  laws  present  to  their  minds,  and  ac- 
tually intended  not  to  repeal  them,  or  prevent  the  passage  of 
Hke  laws  in  future,  as  exigencies  should  require  them,  more 
emphatically  the  proceedings  below  ought  not  to  be  set  aside.  It 
is  due,  however,  to  the  magnitude  of  the  question,  that  I  should 
state  my  views  of  it  independently  of  the  controlling  considera- 
tion, that  the  principle  is  as  fixed  as  the  constitution  itself;  and 
give  the  reasons  of  my  opinion  that  these  assessment  laws,  so 
called,  are  otherwise  within  the  scope  of  legislative  power. 

Certain  general  principles  must  be  borne  in  mind  in  this  con- 
nection. All  highways  are  the  highways  of  the  people  of  the 
state,  in  their  sovereign  capacity.  They  are  among  the  first 
necessities,  and  are  the  indispensable  conditions  of  civilization. 
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Bridges  were  ranked  as  one  of  the  three  necessaries  of  society 
by  our  Saxon  ancestors,  when  laying  the  rude  foundations  of' 
our  present  civilization.  They  were  sufficient  for  their  simple 
purposes.  Having  the  bridge  to  cross  the  stream,  they  could  . 
perform  journeys  upon  very  indifferent  roads.  Bridges  were, 
as  we  should  from  the  reason  of  the  thing  expect,  the  first  pro- 
ductions of  art  and  heavy  labor,  as  applied  to  the  construction 
of  the  highways  of  civilized  life.  Highways,  whether  urban  or 
rural,  have  been  developed  as  civilization  has  advanced. 

Taxation  is  a  necessary  inherent  power  in  every  government. 
The  aids  of  the  citizens  must  be  levied  in  some  way  to  carry  out 
the  objects,  and  attain  the  ends,  of  government.  Every  species 
of  aid  to  the  government  for  any  of  the  purposes  which  it  has 
a  right  to  accomplish,  is  generally  classed  under  the  taxing 
power.  A  strange  confusion  of  ideas  seems  to  have  obtained  on 
this  subject,  even  where  great  clearness  of  apprehension  is 
usually  met  with,  arising  from  a  forgetfulness  that  all  words  of 
any  value,  in  a  living  language,  are  constantly  used  in  different 
senses,  and  require  always  to  be  understood  in  the  sense  in 
which  they  are  used  in  the  particular  instance  under  considera- 
tion. Now  the  term  "  taxing  power  of  the  government,"  means 
that  power  of  the  government  which  enables  it  to  compel  the 
citizen  to  aid  in  accomplishing  its  proper  ends  by  some  fixed 
rule  which  is  a  law  of  the  land.  The  exaction  of  labor  upon  the 
highways  is  just  as  much  an  exercise  of  this  taxing  power  as 
the  levying  of  money  for  the  support  of  the  poor.  The  power 
of  taxation  is  therefore  the  power  to  compel  by  fixed  and  certain 
rules  or  laws,  the  citizen  and  the  property  within  the  jurisdiction 
of  the  state,  to  aid  the  government  in  its  appropriate  purposes, 
and  in  securing  its  lawful  ends ;  one  of  which  is  to  secure  the 
establishment  and  repair  of  highways. 

For  purposes  of  distinction,  the  legislature  of  this  state  have 
used  the  word  taxes  to  denote  the  exercise  of  the  general  power 
of  taxation  in  the  collection  of  money  for  general  purposes,  and 
in  the  compelling  of  aids  by  enforcing  labor  upon  highways, 
and  they  have  denoted  the  exercise  of  the  same  power — precisely 
the  same  in  all  its  essential  qualities  and  characteristics — when 
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applied  to  improvements  of  a  public  nature  in  cities,  by  the  1 
assesement.  Henee  the  courts  have  said  In  the  matter,  $*c.  ef 
New-  Yerk,  (11  John.  T7,)  that  when  the  legislature  exempted 
ehureh  property  from  taxation  they  had  in  mind  this  subordinate 
division  of  public  aids — ooming  under  the  general  power  of  tax* 
ation — into  taxes  and  assessments — and  did  not  intend  to  exempt- 
that  species  of  property  subject,  to  local  improvements,  from 
that  peculiar  mode  of  taxation.  So  in  the  ease  of  Sharp  ▼« 
Speir,  (4  JEfiU,  76.)  All  that  the  court  determined  in  those 
cases  was,  that  the  local  assessment  was  not  a  tax  within  the 
meaning  of  that  word  as  used  by  the  legislature  in  the  acts 
under  consideration.  It  certainly  answers  all  practical  pur* 
poses,  in  denoting  the  power  in  question,  to  eaU  it  the  power  of 
taxation,  though  it  would  be  a  more  accurate  classification  to 
fay  that  it  was  the  power  of  the  organized  government  to 
eftmpel  the  contribution  by  fixed  and  prescribed  rules,  of  all 
necessary  aids  to  enable  the  government  to  attain  its  just  ends. 
This  definition  of  course  treats  the  government  as  made  up  of 
all  its  organs  and  ministers,  forming  that  public  authority  to 
be  aided. 

The  state  of  New-York  has  from  its  earliest  known  history, 
been  divided  into  small  districts  for  the  purpose  of  the  aids  to 
the  government  in  maintaining  the  public  highways.  This  has 
always  been  the  system  in  England.  It  is  peculiarly  Anglo 
Saxon.  That  this  is  a  matter  of  public  concern  to  the  whole 
State  is  evident,  first,  from  the  fact  that  the  system  is  organised 
and  enforced  by  general  laws ;  second,  from  the  practice  of  the 
legislature,  when,  from  any  cause,  the  local  administrations  do 
not  supply  the  public  wants,  it  steps  in  and  orders  the  thing 
done  at  the  expense  of  the  same  localities  which  ought  to  have 
done  it.  An  instance  of  this  kind  is  found  in  the  laws  of  1845, 
chapter  198.  Now  there  is  no  reason  for  saying  that  taxing  a 
town  for  the  establishment  of  a  new  road,  or  a  small  district  for 
the  repair  of  roads,  is  not  taking  private  property  for  public 
use,  but  is  taxation,  and  vet  that  to  tax  a  district  in  a  city  for 
the  like  purpose,  is  not  taxation,  but  taking  private  property 
for  public  u*i«    Where  cw  we  stop,  if  we  do  not  regard  the 
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boundaries  of  road  and  street  districts  as  ascertained  under  the 
laws  of  the  state?  If  it  be  unconstitutional  to  make  district* 
in  a  city  to  tax  for  the  grading  of  its  streets,  by  what  authority 
«a  a  road  district  in  the  country  be  compelled  to  do  the  same 
thing?  This  whole  system  of  districts  for  all  purposes,  pro- 
ceeds upon  the  ground  of  local  benefits  and  advantages.  It  is 
in  general  adapted  with  a  commendable  accuracy  as  regards  the 
principles  of  natural  justice  and  sound  public  policy.  It  upon 
the  whole  works  out  an  equal  and  just  distribution  of  public 
burdens  in  proportion  to  the  benefits  conferred  by  the  public  on 
those  who  bear  these  burdens. 

It  is  just  that  the  state  should  pay  for  an  arsenal  for  the 
state— for  Us  capitol — and  for  all  those  objects  of  expense  which 
concern — to  an  approximate  equality — the  whole  state.  The 
inhabitants  of  each  small  district  in  the  state  are  compelled  to 
keep  in  repair  the  highways  in  their  districts ;  and  this  from 
the  obvious  convenience  and  ultimate  exact  justice  of  the  thing. 
The  inhabitants  on,  or  very  near  a  particular  highway,  have  an 
immediate  interest  in  its  preservation  and  repair.  It  is  easy 
and  convenient  for  them  to  work  it  and  to  preserve  it  Those  at  a 
greater  distance  have  the  same  interest  in  the  highways  of  their 
own  neighborhood,  and  the  same  facilities  for  their  preservation 
and  repair.  The  inhabitants  of  any  particular  district,  gen- 
erally speaking,  are  more  competent  to  judge  of  the  necessity 
of  new  or  additional  highways,  than  others  could  be,  while  the 
inhabitants  of  distant  districts  have  no  immediate  interest  in 
the  roads  of  each  other.  From  these  and  like  causes  it  has 
always  been  held  expedient  and  right  that  highways  in  all  their 
forms  should  be  established  and  maintained  at  the  expense  of 
small  districts  within  which  they  are  located,  or  through  which 
they  pass.  The  interest  and  convenience  of  highways  to  a 
neighborhood,  have  been  considered  sufficient  reasons  for  com- 
pelling these  neighborhoods  to  maintain  them ;  because,  in  the 
language  of  the  statutes  as  applied  to  highways  in  the  city  of 
Brooklyn — if  the  particular  district  be  benefited  by  the  im- 
provement, that  is,  the  highway,  the  district  so  benefited  shall 
pay  for  it    This  is  the  true  reason — the  only  conceivable  reason 
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which  can  justify  these  local  taxes.  The  principle  adopted  ie 
parties  shall  pay  according  to  the  benefit  they  derive  from  the 
highway ;  and  this  system  being  uniformly  acted  on,  it  comes 
out  in  the  end  that  the  state,  in  its  sovereign  and  corporate 
capacity,  has  highways  in  every  part  of  its  inhabited  territory, 
and  that  every  part  of  that  territory  has  borne  its  just  part  of 
the  expenses — each  district  having  been  burdened,  assessed  or 
taxed  according  to  the  benefit  it  derived  from  the  improvement 
for  the  highways  within  its  limits.  It  may  happen  that  in  one 
district  of  the  state  it  will  be  only  at  great  expense  and  labor 
that  a  highway  can  be  constructed  or  kept  in  repair.  Yet 
because  the  people  there  inhabiting  are  benefited  by  it,  they 
must  bear  the  burden  according  to  the  benefit  they  receive. 
The  inhabitants  of  the  most  rugged  part  of  Putnam  county, 
where  great  labor  and  expense  is  required  to  make  and  repair 
their  roads,  being  specially  benefited  by  these  roads  must  bear 
the  burden  of  making  them.  They  can  not  call  for  aid  upon  the 
inhabitants  of  those  parts  of  Long  Island,  where  it  is  scarcely 
necessary  to  do  more  than  to  travel  over  a  strip  of  land  to  make 
it  a  good  road. 

The  people  of  the  city  of  New- York,  and  the  legislature  in 
1787,  supposed  that  this  principle  might  be  justly  applied  to 
that  city,  and  that  the  districts  in  which  particular  streets  were 
to  be  opened  and  regulated  for  public  use,  being  undoubtedly 
benefited  in  as  great  a  degree,  and  in  the  same  way  as  the 
country  road  districts  were  benefited,  should  bear  the  burden  in 
the  same  manner.  It  is  difficult  to  find  any  fault  in  their  rea- 
soning. By  opening  a  street  through  a  farm,  that  land  which 
before  was  only  valuable  for  farming  or  horticultural  purposes, 
would  become  valuable  for  building  lots,  city  residences,  and 
places  of  business.  The  particular  district  fronting  on  this 
street  would  be  immediately  benefited ;  the  benefit  to  any  other 
location  of  the  city  would  be  very  small — no  more  than  it  would 
be  to  the  owner  of  a  farm  in  Queens  county  to  have  a  road 
opened  and  worked  in  Putnam. 

This  was  the  view  of  the  matter  which  doubtless  led  to  the 
laws  under  consideration.    It  was  clear  enough  that  these  difl- 
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tricts  along  the  respective  streets  would  in  most  cases*  and  in  a 
Tery  short,  time  contain  as  many  inhabitants  as  would  be  found 
in  some  of  the  smaller  or  more  sparsely  inhabited  towns  in  other 
counties ;  and  there  was  therefore  no  objection  to  charge  these 
districts  with  the  expenses  of  these  highways ;  the  laying  them 
out  and  fitting  them  for  use  benefited  those — and,  in  any  appre- 
ciable degree— those  only,  who  owned  land  to  be  affected  by  the 
improvement.  When  the  streets  were  once  laid  out  and  opened 
and  regulated  for  use,  it  was  deemed  more  convenient  to  leave 
their  repair  to  the  whole  city,  so  that  the  permanent  organisa- 
tion of  highway  districts  was  not  necessary.  Thus,  the  occasion 
only  requiring  the  district  for  taxation  to  be  ascertained  for  the 
temporary  purpose  of  levying  and  collecting  a  single  tax,  it  waa 
well  enough  to  have  the  district  fixed  by  men  legally  designated 
for  the  purpose,  upon  the  only  principle  of  the  benefit  to  be  de- 
rived from  the  improvement — the  outer  limit  of  appreciable  ben- 
efit to  be  the  limit  of  the  district ;  and  as  it  was  necessary  that 
the  benefit  to  be  derived  by  those  whose  property  was  affected 
by  the  improvement,  should  be  considered  in  order  to  form  the 
district,  it  was  proper  to  let  the  same  body  of  men  who  deter- 
mined the  district  also  lay  the  tax — that  is,  make  the  assessment* 
There  seems  in  all  this  nothing  but  taxation,  and  taxation  upon 
a  very  old  and  familiar  principle,  clothed,  to  be  sure,  with  some 
new  words  and  phraseology  in  its  name,  and  attended  with  some 
new  circumstances,  neither  of  which,  however,  affecting  the  prin- 
ciple in  any  degree  whatever.  There  appears  nothing  unfair  in 
this  mode  of  taxation,  but  on  the  contrary  one  can  hardly  con- 
ceive a  more  just  and  righteous  idea  than  that  the  burdens  of 
supporting  the  government  should  always  be  borne  according  to 
the  benefit  received  from  the  operation  of  the  government.  He 
who  has  a  large  amount  of  property  to  be  protected,  certainly 
derives  a  greater  benefit  from  the  protection  of  the  government 
than  he  who  has  but  a  small  amount,  and  is  made  to  pay  more 
for  such  protection.  This  is  the  theory  of  all  just  taxation — 
imperfectly  realized,  perhaps,  as  all  human  theories  are — yet  the 
one  intended  to  be  carried  out,  and  acted  on,  by  all  good  men  in 
the  community.    To  attempt  to  realize  perfectly  in  practice  this 
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idea  of*  justice  may  be  often  impracticable,  but  can  be  hardly 
considered  as  outside  the  pale  of  legislative  power.  The  legisla- 
ture may  attempt  to  bring  taxation  to  a  standard  of  justice— 
even  though  it  be  a  refined  justice,  and  the  mode  of  doing  so  it 
legitimately  within  their  determination.  It  was  thought  that  by 
the  ordinary  mode  of  taxation  upon  the  owners  of  property  with- 
in these  street  districts,  of  a  uniform  per  centage  upon  the  rake 
of  the  property  within  the  district,  great  hardships  would  fre- 
quently be  inflicted  upon  individuals ; — that  in  many  cases  it 
would  happen  from  the  peculiar  circumstances  of  the  location  of 
lands, — the  lines  between  adjoining  owners — and  various  other 
causes,  that  one  man  would  be  more  benefited  than  another,  al- 
though the  taxable  value  of  their  land  might  be  the  same.  If  the 
value  of  the  land  before,  and  without  the  street,  were  considered, 
it  would  often  happen  that  within  the  district  there  would  be 
two  parcels  of  land  of  nearly,  or  exactly,  equal  value,  owned  by 
different  persons,  and  that  one  of  the  parcels  would  be  benefited 
many  hundred  per  cent  by  the  new  highway,  while  the  other 
would  not  be  benefited  at  all,  or  very  little.  To  approximate 
justice,  the  tax  for  opening  the  street  must  be  laid  as  if  the  street 
were  opened.  But  still,  if  it  were  a  tax  of  a  rate  per  cent  upon 
the  value  of  the  property  within  the  district  benefited,  it  would 
not  work  out  any  thing  like  exact  justice,  because  it  would  hap- 
pen that  some  of  the  property  within  the  district  benefited  would 
be  so  situated,  having  fronts  on  another  highway  already  open, 
as  to  be  much  less  benefited  in  proportion  to  its  value,  than  other 
property  which  had  no  such  front,  except  on  the  new  street.  As 
it  was  already  established  throughout  the  state  that  these  im- 
provements should  be  made  and  maintained  by  those  who  were 
deemed  to  be  benefited  by  them — being  those  in  the  immediate 
neighborhood  of  them — it  was  expedient  to  carry  out  this  prin- 
ciple one  step  further  and  ascertain  how,  and  in  what  proportion 
each  individual  whose  property  was  affected  by  the  improvement, 
would  be  benefited,  and  to  lay  the  burden  or  tax  upon  him  in 
that  proportion. 

For  ordinary  purposes,  in  the  country,  it  had  always  been 
deemed  a  sufficient  approach  to  this  exact  justice  to  lay  the  bur* 
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den'  in  the  more  ordinary  form  of  taxation  by  a  per  oentage  upon 
the  taxable  property  in  the  district  which  by  law  had  to  bear 
the  burden.  This,  no  doubt,  was  as  near  an  approach  to  exact 
justice  as  could  well  be  reached  there  by  the  necessary  forms 
of  law.  In  most  cases,  in  cities,  there  would  be  no  personal 
property  in  the  district  which  could  be  called  upon  to  defray  the 
expenses  of  opening  and  regulating  new  streets.  The  land  upon 
the  street  is  what  would  receive  the  enhancement  of  value  by  the 
improvement ;  it  was  therefore  just  and  equitable  that  the  land 
should  be  charged — that  is,  taxed — with  the  expenses  of  the  im- 
provement. This  principle,  therefore,  adopted  by  the  legislature 
at  a  very  early  period,  I  mean  the  principle  of  local  assessments, 
can  not  be  distinguished  in  a  single  essential  property  from  local 
taxes.  The  phraseology  employed  seems  to  me  only  intended  to 
mark  the  circumstances  which  were  peculiar  to  the  subject  mat* 
ter  of  these  laws,  and  to  give  a  name  to  a  taxation,  not  differing 
in  kind,  but  in  its  forms  of  application  from  that  generally  ap- 
plied throughout  the  state. 

The  term  local  taxation,  moreover,  is  merely  one  of  conven- 
ience, to  designate  taxation  upon  a  region  less  than  the  whole 
state.  It  is  one  of  the  modes  in  which  the  taxing  power  of  the 
state  is  exercised.  The  forms  of  using  that  power  must  neces- 
sarily rest  in  legislative  discretion,  and  can  not  be  interfered 
with  unless  they  violate  some  constitutional  right,  or  principle 
of  justice.  Mr.  Justice  Barculo,  however,  lays  down  a  rule,  as 
applicable  to  this  power  when  exerted  upon  any  locality  less  than 
the  state,  that  "  the  tax  must  be  co-extensive  with  the  district, 
or  in  other  words  it  must  be  laid  on  all  the  property  in  a  district 
which  has  the  character  of,  and  is  known  to  the  law  as  a  beat 
sovereignty  for  certain  purposes."  That  the  tax  must  be  co-ex- 
tensive with  the  district,  may  be  true.  But  that  in  order  to 
constitute  a  lawful  or  constitutional  tax,  all  the  property  in  the 
district  must  be  taxed,  will  be  sufficiently  shown  to  be  an  error, 
by  the  consideration,  that  no  one  has  ever  doubted  the  unquali- 
fied right  of  the  government  to  impose  a  tax  for  any  legitimate 
purpose  on  land  only,  when  it  is  called  a  land  tax,  or  to  exempt 
the  property  belonging  to  various  public  bodies,  institutions  of 
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learning,  churches,  and  clergymen,  within  the  district  of  taxation. 
Nor  is  it  apparent  how  the  liability  to  taxation,  requires  the 
possession  of  any  sovereign  power.  It  is  usual  to  take  certain 
civil  divisions  of  the  state  for  the  purposes  of  a  more  convenient 
administration  of  the  taxing  power.  Every  possible  exercise  of 
that  power  grounds  its  authority  in  the  eminent  domain  of  the 
people  of  the  state,  in  their  corporate  and  sovereign  capacity. 
That  high  dominion  is  exercised  by  the  supreme  and  central  leg- 
islature. Its  administration  may  be  committed  to  such  subordi- 
nate bodies  as  the  legislature  may  deem  proper,  and  be  adminis- 
tered upon  such  principles  of  justice  as  it  may  prescribe.  If  the 
legislature  require  a  court  house  to  be  built  in  a  certain  county, 
for  the  courts  of  the  county,  it  is  strictly  for  a  county  purpose — 
it  is  for  the  benefit  of  the  county.  The  district  taxed  is  practi- 
cally the  district  benefited,  and  it  is  convenient  to  lay  the  tax  in 
this  way.  But  the  fact  that  the  same  district  has  the  delegated 
sovereign  power  to  tax  itself  for  the  support  of  the  poor,  does 
not  establish,  or  affect  the  liability  of  the  inhabitants  to  be  tax- 
ed for  a  court  house.  Neither  are  all  local  taxes  for  local  pur- 
poses. The  general  terms  of  this  court  for  this  district,  are  held 
only  in  Brooklyn  and  Poughkeepsie,  and  the  counties  of  Kings 
and  Dutchess  are  taxed  for  the  expenses  of  rooms,  light,  station- 
ery, fuel  and  attendance.  These  are  not  local  to  those  two  coun- 
ties. They  are  for  the  benefit  of  the  nine  counties  of  the  second 
judicial  district,  and  to  a  considerable  extent  of  two  counties  of 
the  third.  Yet  these  burdens  are  imposed  by  the  legislature  of 
the  state  upon  localities,  while  they  are  for  general  purposes. 

I  have  thus  far  considered  the  system  of  districts  for  the  pur- 
pose of  single  taxation  and  of  taxation  according  to  benefit, 
as  if  they  were  peculiar  to  city  organization ;  but  such  is  not 
the  case.  In  fact,  the  grounds  upon  which  assessments  for 
urban  improvements,  under  our  laws,  are  denied  to  be  local  tax- 
ation, present  themselves  with  equal  force  against  our  system 
for  maintaining  rural  highways,  and,  if  admitted,  must  over- 
throw our  whole  road  system  as  unconstitutional. 

The  commissioners  of  highways  annually  divide  their  respec- 
tive towns  into  so  many  road  districts  as  they  judge  convenient, 
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and  assign  to  each  of  the  districts,  such  of  the  inhabitants  liable 
to  work  on  highways,  as  they  thank  proper,  having  regard  to 
proximity  of  residence,  as  much  as  may  be,  and  the  overseers, 
as  often  as  they  deem  necessary,  warn  all  persons  assessed  to 
wort  on  the  highways,  to  come  and  work  thereon  with  the  proper 
force  and  implements.  (1  R.  S.  502,  i  1,  sub.  5,  6,  7.)  The 
towns,  not  the  road  districts,  elect  the  overseers  of  highways 
for  the  districts.  (1 IL  &  840, § 3.)  Here  we  have  an  example 
of  small  districts,  and  they  may  be  as  small  as  the  commissioners 
of  highways  choose  to  make  them,  annually  determined  on,  and 
established/or  a  year  ow/y,  for  the  sole  purpose  of  compelling 
the  inhabitants  to  contribute  their  aid  to  the  maintenance  of  the 
highways  of  the  state.  It  is  difficult  to  see  how  any  one  of  these 
districts,  as  such,  uhas  die  character  of,"  or  is  u  known  to  the 
law  as  a  local  sovereignty  for  certain  purposes."  They  exercise 
no  act,  in  the  nature  of  a  corporate  or  sovereign  act.  It  wiH 
hardly  be  thought  that  the  passive  capacity  of  the  inhabitants, 
or  part  of  the  inhabitants  of  one  of  these  annually  established 
road  districts  to  be  compelled  to  work  on  the  highway,  will  erect 
the  district  into  a  local  sovereignty.  It  has  been  pressed  as  a 
consideration  of  great  weight,  that  in  the  case  before  us  one  per- 
eon  is  charged  with  half,  or  nearly  half,  the  entire  expense  of  the 
whole  improvement,  and  that  the  amount  is  very  large.  It  might 
not  be  deemed  a  very  great  hardship  upon  a  farmer  who  hap* 
pened  to  own  half  the  land  and  other  estate  in  a  road  district,  as 
the  relator  in  this  case  does  within  the  assessed  district,  to  be 
compelled  to  do  half  the  work  upon  the  roads  in  his  district  It 
would  be  just,  and  most  of  those  who  escaped  with  far  less  exac- 
tions of  labor,  because  of  their  small  estates,  would  probably 
not  object  to  these  burdens  if  they  could  have  the  estates  which 
caused  them.  Another  striking  analogy  between  the  institution 
of  road  districts  in  the  country,  for  the  maintenance  of  highways, 
and  the  districts  erected  temporarily  in  cities  for  the  making  of 
streets,  is  that  the  commissioners  in  the  one  case  in  assigning  to 
each  of  the  districts  in  their  town  such  x>f  the  inhabitants  liable 
to  work  on  the  highways  as  they  think  proper,  are  to  have 
"regard  to  proximity  of  residence  as  much  as  may  h%f  that 
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is  clearly  recognized  the  fundamental  notion  of  benefit,  as  enter- 
ing into  the  principle  upon  which  the  aid  is  exacted,  and  an 
a  reason  for  the  establishment  of  these  small  districts  for  the 
purposes  of  this  peculiar  taxation.  But  the  provisions  in  rela- 
tion to  the  taxation  of  the  lands  of  non-residents,  for  these  pur- 
poses, present  the  analogy  still  more  forcibly.  "  Persons  owning 
or  occupying  lands  in  the  town  where  he  or  she  resides,"  and  the 
male  resident  inhabitants  of  the  town  oyer  twenty-one  years  of 
age,  are  to  be  "  assessed  to  work  on  the  public  highways." 
(1  jR.  &  506,  i  19.)  And  the  lands  of  non-residents  of  the  town 
are  to  be  "  assessed  no  more  than  one  quarter  of  a  day's  labor, 
upon  every  hundred  dollars  of  such  valuation."  (Id.  506,  i  24, 
sub.  4.)  Then  follows  this  provision  in  subdivision  5 :  "  but  no 
such  non-resident  tracts  shall  be  assessed,  unless  the  same  will, 
in  the  judgment  of  the  commissioners,  be  enhanced  in  value  by 
the  highway  labor  so  assessed."  Here  is  an  explicit  adoption  of 
the  assessment  principle.  The  commissioners  are  not  to  pro- 
portion the  burden  according  to  the  value  of  the  property,  until 
they  have  ascertained  that  the  owner  will  be  benefited  by  an 
enhanced  value  of  his  land  by  the  labor  to  be  contributed.  The 
legislature  take  it  as  an  established  fact,  that  the  inhabitants 
of  a  road  district  are  benefited  by  the  maintenance  and  repara- 
tion of  the  roads  there,  and,  because  they  are  so  benefited,  com- 
pel them  to  work  on  such  roads.  They  take  as  an  established 
fact,  that  the  resident  owners  or  occupiers  of  land,  are  more 
benefited  than  those  who  have  no  land,  and  make  them  con* 
tribute  work  in  respect  of  such  land  over  and  above  what  they 
are  to  contribute  in  respect  to  their  persons.  That  a  non-resi- 
dent who  owns  land  in  the  district  will  be  benefited,  is  not  taken 
to  be  an  established  fact,  but  a  matter  of  doubt ;  and  so  the 
question  is  submitted  to  the  commissioners  to  determine  whether 
his  land  will  be  enhanced  in  value  by  his  labor  upon  the  high- 
ways. If  it  will,  then  he  is  to  be  assesssed  for  this  benefit — 
this  enhanced  value. 

In  a  case  like  that  before  us,  we  are  not  at  liberty  entirely  to 
disregard  consequences.  This  is  a  question  of  property,  not  of 
life,  liberty,  or  reputation.    Whether  correctly,  or  incorrectly 


1550.]  IN  THE  SUPREME  COURT.  579 


The  People  v.  The  Mayor,  &c  of  Brooklyn. 

adopted,  these  assessment  laws  have  become  a  rule  of  property 
for  all  the  cities  of  this  state.  It  was  said  that  in  Brooklyn 
alone,  a  quarter  of  a  million  of  dollars  are  due  to  contractors, 
and  to  be  collected  upon  assessments,  for  improvements  con- 
tracted for  upon  the  faith  of  the  assessment  laws ;  take  all  the 
cities  and  villages  of  the  state  together,  and  the  amount  is  prob- 
ably millions.  If  these  laws  be  declared  unconstitutional,  who 
will  lose  this  amount  ?  By  the  decision  of  this  court,  the  corpo- 
rations are  not  liable,  inasmuch  as  they  are  merely  the  agents 
or  instruments  to  put  these  laws  in  motion ;  they  being  trustees 
for  that  purpose,  the  citizens  at  large  have  no  interest  in  the 
improvements  for  which  the  assessments  were  laid,  having  res- 
pectively paid  for  their  own,  and  therefore,  on  principles  of 
justice,  can  not  be  called  upon  to  contribute  towards  the  ex- 
penses of  others.  The  loss  must  probably  fell  upon  the  con- 
tractors, those  who,  upon  the  faith  of  the  laws,  and  of  an  uniform 
practice  under  them  by  all  departments  of  the  government,  have 
embarked  their  means  in  these  works ;  while  the  gain  will  be  to 
the  owners  of  the  property  benefited  by  the  improvements — wh* 
would  lose  nothing  if  they  pay  it,  because  their  property  had 
not  been  required  to  contribute  for  improvements  on  otheir 
streets.  Whether  the  assessment  system  be  a  wise  one  or. not, 
is  for  the  legislature  to  determine ;  but  if  they  determine  against 
it,  the  operation  will  not  be  retroactive. 

I  am,  for  the  reasons  which  I  have  now  stated,  compelled  to 
the  opinion  that  the  provision  of  the  constitution,  not  against 
taking  private  property  for  public  use,  but  for  providing  com- 
pensation to  be  made  when  it  shall  be  taken,  does  not  apply  to 
the  laws  in  question,  and  that  the  proceedings  of  the  common 
council  should  not  be  disturbed.^) 

Assessment  vacated,  and  proceedings  set  aside. 

(*)  The  Reporter  is  requested  by  Judge  Horse  to  state  that,  although,  in 
the  case  of  Tke  People,  ex  rel.  Pest,  v.  The  Mayor,  <**.  of  Brooklyn,  (6  Barb .  209,) 
Judges  Morse  and  McCoun  concurred  in  reversing  for  irregularity,  they  did 
not  assent  to  the  opinion  delivered  by  Justice  Barcolo. 
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The  People  vs.  Carpenter. 

A  wife  can  be  a  witness  against  her  husband,  in  a  criminal  prooeedtnf , 
only  when  he  is  charged  with  committing,  or  threatening,  an  fnjnrj  te  her 
person.  Upon  an  indictment  against  the  husband  for  using  criminal  mean* 
— as  subornation  of  perjury — to  wrong  her  in  a  judicial  proceeding,  she  can 
not  be  a  witness  on  the  part  of  the  people.    Morse,  J.  dissented. 

The  prisoner  was  indicted  for  subornation  of  perjury  in  pro* 
taring  one  Frederick  A.  Wood  falsely  to  swear  to  an  affidavit 
of  the  service  upon  the  prisoner's  wife  of  a  subpoena  to  appear 
and  answer,  in  a  suit  in  chancery  oemmenoed  by  the  prisoner 
against  her,  for  a  divorce,  on  the  ground  of  adultery ;  in  order 
that  he  might  obtain  a  decree  against  her  by  default  On  the 
trial,  the  counsel  for  the  people  called  as  a  witness  Mary  £L 
Carpenter,  who,  it  was  admitted,  was  the  wife  of  the  prisoner* 
The  counsel  for  the  prisoner  objected  to  her  being  sworn  as  ft 
witness,  on  the  ground  that  she  was  die  prisoner's  wife,  but  the 
Court  overruled  the  objection,  and  decided  that  she  was  admis- 
sible as  a  witness,  for  the  purpose  of  proving  the  alkdged  per- 
jury. The  counsel  for  the  prisoner  excepted,  and  the  wife  was 
examined  as  a  witness.  The  jury  found  the  defendant  guilty  f 
and  upon  a  bill  of  exceptions  he  moved  for  a  new  trial* 

H.  B.  Duryea,  (district  attorney,)  for  the  people. 

A.  Crist)  for  the  defendant. 

Barculo,  J.  The  general  rule  is  well  settled  that  a  wife 
can  not  be  a  witness  against  her  husband.  The  exceptions  to 
it  are  not  so  clearly  defined.  In  some  of  the  books  it  is  stated, 
rather  loosely,  perhaps,  that  the  exceptions  "  are  founded  on 
evident  necessity,  where  the  fact  is  presumed  to  be  exclusively 
within  the  knowledge  of  the  wife."  (2  Stark.  Ev.  718.  1  PhU. 
Ev.  169.)  According  to  another  author,  "  where  the  offense  is 
directly  against  the  person  of  the  wife,  this  rule  has  been  usu- 
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afly  dispensed  with.75  (1  £2.  Cbm.  448.)  Upon  an  enamina- 
tbm  of  the  cases,  my  conclusion  is  that  she  can  be  a  witness 
against  her  husband  in  a  criminal  proceeding  only  when  he  is 
charged  with  osnwniUing,  er  threatening,  an  injury  to  her 

VOTwVMa 

In  Lord  Audkjfs  mse,  the  question  wms  submitted  by  the 
attorney  general,  to  the  judges,  whether  the  wife  might  be  a 
witness  against  her  husband,  to  prove  the  commission  of  a  rape 
upon  her  person ;  and  they  answered  "  she  might ;  for  she  was 
the  party  wronged :  otherwise  she  might  be  abused."  Again, 
m  the  progress  of  the  trial,  Lord  Andley  "  desired  to  be  respired 
whether  his  wile  is  to  be  allowed  a  competent  witness  or  not." 
"The  judges  resolve  that  in  civil  eases  the  wife  may  not;  but 
la  a  criminal  ease  of  this  nature,  where  the  wife  is  the  party 
grieved,  and  on  whom  the  crime  is  committed,  she  is  to  be  ad- 
mitted a  witness  against  her  husband."  (3  How.  State  Tr.  401.) 
Although  this  trial  took  place  more  than  two  centuries  ago,  th* 
law  as  then  laid  down  remains  undisturbed  at  ibis  day.  It  is 
true  that  the  subsequent  decisions  have  deviated  m  various  re* 
specie;  some  of  the  judges  being  inclined  to  enlarge,  and  other* 
to  restrict  the  exceptions ;  but  the  English  courts  have  always 
setumed  to  the  doctrine  of  Lord  Audley's  case,  which  is  now 
said  to  be  established  by  the  highest  authorities.  (2  Rmss.  on 
Crimes,  606.)  Thus  in  case  of  murder,  assault  and  battery,  and 
breach  of  the  peace,  the  wife  has  been  admitted  as  a  witness 
against  her  husband.  (AyreJ  case,  1  Sir.  683.  WkUehoustts 
esje,  2  Jitis*.  m  Cr.  606.    Bull  N.  P.  287.) 

But  the  counsel  for  the  people  contend  for  a  ranch  broader 
exception :  one  that  will  embrace  all  cases  of  secret  injuries. 
To  support  this  doctrine  they  rely,  in  part  at  least,  upon  the 
ease  of  Rex  v.  Wakefield,  (eked  2  Russell  on  Crimes,  606,) 
whers  on  an  indictment  for  a  conspiracy  in  unlawfully  taking 
Ellen  Turner  and  procuring  her  to  be  married,  Hullock,  B.  re- 
ceived the  evidence  of  the  wife,  as  being  admissible  on  the  ground  & 
of  necessity,  even  supposing  that  the  marriage  was  valid* 
This  ruling  was  at  the  Lancaster  assises  in  1827,  and  can  hardly 
be  deemed  an  authority  for  introducing  a  new  rule.    That  the 
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evidence  was  properly  received,  upon  the  ground  that  the  mar- 
riage itself  was  illegal  and  invalid,  is  highly  probable ;  but  that 
the  reason  assigned  for  its  reception  is  a  sound  one,  is  by  no 
means  true.  For  if  the  marriage  were  valid,  there  could  not  be 
any  reason  of  necessity  for  the  wife  to  be  a  witness  against  her 
husband.  If  neither  force  nor  fraud  were  used,  then  no  such 
personal  injury  was  done  to  her,  as  could  warrant  the  wife's  ap- 
pearing as  a  witness  for  her  own  protection.  If  either  were 
used,  then  it  was  at  least  doubtful  whether  she  was  a  wife,  and 
Wakefield  could  not  be  permitted  to  take  advantage  of  his  own 
trrong,  by  setting  up  his  own  violent  or  fraudulent  act,  as  the 
ground  for  excluding  the  principal  witness,  under  pretense  that 
she  had  thus  become  his  lawful  wife.  The  same  remarks  are 
applicable  to  the  case  of  Rex  v.  Perry,  cited  by  the  learned 
judge. 

The  case  of  The  King  v.  Bucknerth,  cited  from  2  Keb.  403, 
does  not  sustain  the  position  contended  for.  That  case  is  very 
imperfectly  reported,  and  entitled  to  but  little  consideration.  It 
appears  to  have  been  an  information  for  perjury  against  Buck- 
north  and  Tuckey,  on  the  trial  of  which  two  of  the  judges, 
Keeling  and  Moreton,  held  that  the  husband  of  one  of  the  de- 
fendants, Tuckey, "  might  be  admitted  to  prove  the  issue  whether 
the  child  were  feigned,  albeit  not  to  prove  or  excuse  his  wife's 
subornation  of  the  other  defendant,  B.,  who  acted  as  midwife 
in  this  deception." 

The  American  authorities  do  not  countenance  WakefieUP* 
case,  nor  Perry's  case  ;  nor  do  I  find  anything  in  our  reports  to 
sustain  the  doctrine  so  ably  but  unsuccessfully  maintained  by 
the  counsel  for  the  people.  In  Kent's  Commentaries  the  law  ia 
thus  expressed :  "  The  husband  and  wife  can  not  be  witnesses 
for  or  against  each  other.  This  is  a  settled  principle  of  law  and 
equity,  and  it  is  founded  as  well  on  the  interest  of  the  parties 
being  the  same,  as  on  public  policy.  The  foundations  of  society 
would  be  shaken,  according  to  the  strong  language  in  one  of  the 
cases,  by  permitting  it  Nor  can  either  of  them  be  permitted 
to  give  any  testimony,  either  in  a  civil  or  criminal  case,  which 
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goes  to  criminate  the  other ;  and*  this  rale  is  so  inviolable  that 
no  consent  will  authorize  the  breach  of  it.     (2  Kent,  178.) 

There  is  no  reported  case  in  this  state  in  which  the  wife  has 
been  admitted  as  a  witness  against  her  husband.  The  cases 
cited  do  not  sustain  the  conclusions  attempted  to  be  drawn.  In 
the  case  of  Ratcliffe  v.  Wales,  (1  Hill,  68,)  the  wife  was  not  called 
against ,  but  by  her  former  husband,  after  a  divorce.  In  Bab- 
cock  v.  Booth,  (2  Hill,  181,)  the  widow  of  the  deceased  intestate 
was  called  as  a  witness  against  his  administrator,  in  a  civil  ac- 
tion, and  the  court  held  that  she  was  improperly  admitted  to 
disclose  observations  made  to  her  by  her  husband  concerning  his 
affairs,  although  she  might  have  been  called  to  prove  facts  which 
she  did  not  learn  from  him.  In  The  People  v.  Chegary,  (18 
Wend.  687,)  Bronson,  J.  said,  "  there  is  room  for  doubt  whether 
the  testimony  of  the  wife  should  in  any  case  be  received  against 
the  husband,  except  when  she  complains  of  personal  violence  or 
ill  treatment  of  herself."  Now  in  the  case  at  bar,  there  is  no 
complaint  of  injury  to  the  person  of  the  wife.  It  is  claimed, 
merely,  that  the  prisoner  was  endeavoring  to  injure  her  in  her 
marriage  relations^  He  sought  to  obtain  a  fraudulent  divorce 
bjr  suborning  Wood  to  swear  to  an  affidavit  of  the  service  of  a 
subpoena  to  appear  and  answer,  upon  which  he  could  obtain  a 
decree  by  default  against  her.  In  other  words,  the  husband  is 
charged  with  using  criminal  means  to  wrong  his  wife  in  a  judi- 
cial proceeding.  But  there  is,  clearly,  nothing  in  the  nature  of 
this  charge  to  justify  the  admission  of  the  testimony  of  the  latter 
to  sustain  the  indictment,  without  a  departure  from  all  the  well 
settled  principles  on  this  subject.  Here  is  no  violence ;  no  in- 
jury, nor  threat  of  injury,  to  her  person,  against  which  it  is 
necessary  to  protect  her.  She  had  abundant  means  of  defense 
and  redress  in  the  judicial  proceedings  in  which  the  fraud  was 
practised,  as  is  apparent  from  the  fact  that  the  decree  obtained 
by  default  has  been  vacated,  on  her  application.  It  is  easy  to 
suggest  much  stronger  cases  in  favor  of  the  admissibility  of  such 
evidence.  Suppose  a  wife  swears  the  peace  against  her  hus- 
band, can  his  oath  be  permitted,  to  indict  her  for  perjury  in  her 
complaint?  Or  suppose  a  husband  commits  perjury  in  swearing 
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to  a  bill  for  divorce,  can  she  be  allowed  as  a  witness  to  eenviot 
him  of  the  perjury?  I  apprehend  that  all  will  concur  in  answer- 
ing these  suppositions  in  the  negative :  because  there  is  no  such 
imminent  necessity  as  warrants  a  departure  from  the  general 
rule.  By  the  same  reasoning,  it  is  obvious  that  i£,  in  this  case, 
the  husband  had  himself  made  the  false  oath  to  the  service  of 
the  subpoena,  the  wife  could  not  have  testified  against  him  on 
the  trial  of  an  indictment  for  the  perjury.  Much  lest  can  aha 
now  be  a  witness,  when  he  is  charged  with  subornation  of  per- 
jury, in  which  the  injury  is  less  direct. 

I  assume  that  it  will  not  be  pretended  that  the  case  stands 
any  better  for  the  prosecution,  on  the  ground  that  she  was  called 
merely  to  disprove  the  fact  sworn  to  by  Wood.  For  as  Wood's 
perjury  is  an  essential  link  in  the  chain  of  the  prisoner's  guilt, 
her  testimony  on  that  point  is  as  directly  against  her  husband 
as  if  she  were  called  to  speak  to  his  own  acts. 

I  find  in  the  decisions  of  the  neighboring  states  the  following 
cases  illustrative  of  the  rule.  In  Den  v.  Johnson,  (8  Harr.  87,) 
it  is  decided  that  a  wife  can  not  testify,  in  a  suit  to  which  her 
husband  is  not  a  party,  to  any  matters  for  which  her  husband 
may  be  indicted.  In  State  v.  Welch,  (6  Maine  Rep.  30,)  it  waa 
held  that  on  the  trial  of  a  woman  for  adultery,  the  husband  of 
the  woman  with  whom  the  adultery  was  committed  is  not  com- 
petent In  the  case  of  State  v.  Burlingham,  (23  Shep.  104,)  it 
was  held  that  on  an  indictment  against  several  for  a  conspiracy 
to  charge  the  wife  of  one  of  them  with  adultery,  sueh  wife  is  not 
a  competent  witness.  This  case  was  very  fully  argued  by  the 
attorney  general,  (Clifford,)  and  in  the  able  opinion  given,  the 
oourt  say,  "  it  is  believed  that  in  criminal  prosecutions,  the  ad- 
missibility of  the  husband  or  wife  must  be  confined  te  casea 
seeking  security  of  the  peace,  and  cases  of  personal  violence." 

In  other  respects  I  think  the  court  ruled  correctly  on  the  trial ; 
but,  for  the  error  of  admitting  the  wife,  a  new  trial  must  be 
ordered. 

Brown,  J.  concurred. 

Moms,  J.  dissented.  New  trial  granted. 
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Same  Term.    Before  the  same  Justices. 
Campbell,  vs.  Low. 

▲  trust,  Authorizing  the  trustee  to  control,  manage,  and  dispose  of  the  trust 
estate,  and  the  income  thereof,  and  to  pay  over  the  same  to  a  married  wo- 
man, for  her  support  and  maintenance,  is  substantially  a  trust  to  receive 
the  rents  and  profits  and  apply  the  same  to  her  use,  within  the  terms  of  the 
statute  of  trusts,  and  is  therefore  valid. 

Where  by  the  terms  of  a  deed  of  trust  the  cestui  que  trust,  a  married  woman,  is 
given  full  power  of  disposition  of  the  estate,  after  the  death  of  her  husband, 
and  the  same  power  during  his  life,  with  his  assent,  a  mortgage  executed  by 
husband  and  wife,  is  a  good  execution  of  the  power,  and  conveys  the  estate. 

This  action  was  brought  by  the  plaintiff,  as  trustee  of  Ma- 
ry M.  Jennings,  to  recover  the  sum  of  $600,  surplus  moneys 
arising  from  the  sale  of  mortgaged  premises.  The  plaintiff 
claimed  by  virtue  of  a  deed  of  marriage  settlement  made  on  the 
21st  of  July,  1845,  by  and  between  William  M.  Jennings  of  the 
first  part,  Mary  M.  Jennings  his  wife  of  the  second  part,  and 
Robert  8.  Gordon  jun.  of  the  third  part.  The  deed,  after  recit- 
ing that  Mary  M.  Jennings,  previous  to  her  marriage,  was  seised 
and  possessed  of  certain  real  and  personal  estate,  which  it  was 
understood  and  agreed,  by  and  between  her  and  William  M.  Jen- 
sings,  previous  to  their  intermarriage,  should  be  secured  to  her, 
conveyed  to  the  said  Robert  S.  Gordon  jun.  all  her  real  and 
personal  estate,  for  and  upon  the  following  uses,  purposes  and 
.  trusts,  and  under  the  following  powers  and  limitations:  "Intrust 
for  the  said  Mary  M.  Jennings,  and  for  her  heirs,  executors  and 
administrators,  (other  than  and  exclusive  of  her  said  husband,) 
as  her  sole,  exclusive,  and  separate  estate,  and  for  her  and  their 
sole,  separate  and  only  use  and  benefit,  exclusive  of  any  and  all 
right,  title,  interest,  power  and  claim  of  her  said  husband  there- 
in, and  of  all  liability  for  the  payment  of  any  of  his  debts,  or  on 
account  of  any  of  his  acts,  or  on  his  account  by  reason  of  said 
marriage,  or  otherwise ;  and  upon  this  further  trust,  that  in  case 
the  said  Mary  M.  Jennings  shall  die  before  the  said  William  M. 
9  Jennings,  and  leave  him  surviving  her,  that  the  said  real  and 
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personal  estate  shall  go  and  belong  to  such  lawful  issue  or  issues, 
if  any,  of  the  said  Mary  M.  Jennings  as  may  be  living  at  her 
death ;  to  go  and  belong  absolutely  and  in  fee  simple  to  such 
of  said  issue  as  shall  live  until  the  time  when  and  whenever  the 
youngest  of  such  issue  (who  shall  live  to  attain  the  age  of  twen- 
ty-one years)  shall  attain  the  said  age  of  twenty-one  years.  But 
if  all  such  issue  shall  die  before  the  said  real  and  personal  es- 
tate can  vest  absolutely  in  some  or  all  of  them,  as  aforesaid,  and 
unless  otherwise  conveyed  by  the  said  last  will  and  testament  of 
the  said  Mary  M.  Jennings,  then  the  said  real  and  personal 
estate,  upon  the  death  of  all  such  issues  as  aforesaid,  shall  go 
and  belong  to  the  said  William  M.  Jennings  absolutely.  And 
upon  this  further  trust,  that  if  the  said  William  M.  Jennings 
shall  die,  and  the  said  Mary  M.  Jennings  shall  survive  him,  to 
eonvey  and  assure  all  the  said  real  and  personal  estate  unto  her 
absolutely ;  and  upon  this  further  trust,  that  is  to  say,  to  eon* 
vey  and  assure  the  said  real  and  personal  estate  to  such  person 
or  persons  as  she  the  said  Mary  M.  Jennings  shall  at  any  time 
hereafter,  by  any  deed  under  her  hand  and  seal,  duly  executed 
and  acknowledged,  appoint  and  direct  the  same  to  be  conveyed 
and  assured  unto,  and  upon  such  trusts,  if  any,  as  she  may  give 
and  desire  the  same,  unto,  in  and  by  any  last  will  and  testament, 
to  be  made  by  her  in  due  form  of  law,  the  same  as  if  she  were  a 
feme  sole  at  the  time  of  her  making  it,  and  that  whether  she 
shall  be  sole  or  covert  at  the  time  of  making  the  same ;  and  upon 
this  further  trust,  that  he  the  said  Robert  S.  Gordon  jun.,  his 
heirs,  executors  and  administrators,  shall  and  may  in  his  and 
their  discretion,  control,  manage,  sell,  dispose  of,  vest  and  rein- 
vest the  said  real  and  personal  estate  and  the  income  thereof,  as 
shall  be  deemed  most  advantageous,  rendering  to  the  said  Mary 
M.  Jennings  so  much  thereof  of  principal  or  inoome  as  may  be 
neeefsary  and  proper  for  the  maintenance  and  support  of  herself 
and  family,  and  that  her  sole  and  separate  receipt  therefor  shall 
be  a  sufficient  acquittance ;  and  upon  this  further  trust,  that 
after  the  death  of  the  said  Mary  M.  Jennings,  if  she  leave  law* 
ful  issue  surviving  her  at  her  death,  and  has  not  disposed  of  her 
estate  as  herein  provided,  then  and  until  said  real  and  personal 
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estate  shall  vest  absolutely  in  said  issue  as  aforesaid,  the  said 
Robert  8.  Gordon  Jan.,  his  heirs,  executors  and  administrators, 
shall  and  may  manage,  control,  sell  and  dispose  of,  vest  and  re- 
invest the  said  real  and  personal  estate  and  its  income,  in 
any  real  and  personal  estate  in  his  and  their  discretion,  rendering 
from  the  same  whatever  may  be  necessary  and  proper  for  the 
maintenance,  support  and  education  of  such  issue ;  and  upon  this 
further  trust,  that  it  shall  and  may  be  lawful  and  proper  to  seU 
any  of  the  estate  hereby  assigned,  or  that  may  hereafter  be  held 
under  this  settlement,  and  the  proceeds  and  income  thereof  to 
test  in  other  real  and  personal  estate,  so  often  and  whenever  it 
shall  be  thought  proper,  and  that  said  estate  and  its  income,  and 
•very  investment  thereof  and  its  income  shall  always  be  and  re- 
main subject  to  the  provisions  of  this  settlement,  in  nowise  liable 
or  subject  to  her  said  husband,  or  to  the  payment  of  any  of  his 
feebts,  nor  shall  he  have  any  part  thereof;  and  upon  this  further 
trust  that  the  said  Robert  S.  Gordon  Jan.,  his  heirs,  executors, 
and  administrators,  shall  have  a  lien  on  and  may  from  time  to 
time  reimburse,  satisfy  and  pay  himself  and  themselves  out  qf 
the  said  estate  for  all  such  necessary  and  reasonable  charges  as 
he  or  they  shall  sustain  or  be  put  unto  by  reason  of  his  being 
made  party  to  these  presents,  or  transacting  anything  pursuant 
thereto.*  William  M.  Jennings  died  in  June,  1848,  leaving  his 
wife  Mary  M.  surviving  him,  who  is  still  living.  Gordon,  the 
trustee,  died  sometime  in  the  year  1848,  and  the  plaintiff  Thomas 
0.  Campbell,  was  appointed  trustee  in  his  place,  by  an  order  of 
this  court  made  in  January,  1849.  At  the  date  of  the  deed  of 
trust  a  portion  of  the  real  estate  thereby  conveyed  was  incum- 
bered by  a  prior  mortgage  executed  by  one  Cooper,  a  former 
owner,  to  John  Reed.  'And  on  the  1st  of  May,  1846,  after  the 
trust  deed  was  executed  and  recorded,  Jennings  and  wife  exe- 
cuted a  second  mortgage  upon  the  same  premises  to  Aaron  Low, 
to  secure  the  payment  of  #500,  money  loaned  to  them,  or  one  of 
them ;  the  mortgagors  as  well  as  Gordon  the  trustee,  suppressing, 
as  the  defendant  alledged  in  her  answer,  the  faet  of  the  exist- 
ence of  tike  trust  deed,  and  representing  that  the  title  to  the 
land  mortgaged  was  in  the  mortgagors,  and  that  they  had  good 
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right  and  lawful  authority  to  mortgage  the  same.  Low  had  died, 
and  the  defendant  was  his  executrix.  The  amount  secured  by 
the  second  mortgage  not  being  paid  when  it  became  due,  the  de- 
fendant, on  the  23d  of  May,  1849,  purchased  of  0.  J.  Buggies 
the  prior  mortgage  given  to  Reed,  and  the  same  was  foreclosed. 
At  the  foreclosure  sale,  on  the  20th  of  August,  1849,  the  mort-. 
gaged  premises  were  purchased  by  C.  W.  Swift,  for  $1065 ;  and 
according  to  the  terms  of  sale  the  purchase  money  was  paid  to. 
the  attorney,  Mr.  Dean,  on  the  80th  of  August.  After  paying 
the  amount  due  upon  the  mortgage,  with  the  costs  of  the  fore- 
closure, there  was  a  surplus  of  $653,69,  still  remaining  in  the 
hands  of  the  attorney,  awaiting  the  order  of  the  court.  The  de- 
fendant insisted  that  by  the  terms  of  the  trust  deed,  and  by  the 
laws  of  the  land,  Mary  M.  Jennings  had  a  right  to  execute  the 
mortgage  to  Low,  and  that  the  same  was  valid,  and,  at  the  time 
of  the  foreclosure  sale,  itas  a  subsisting  lien  upon  the  premises* 
She  therefore  claimed  that  she  was  legally  or  equitably  entitled 
to  the  surplus  moneys,  or  so  much  thereof  as  would  be  sufficient 
to  pay  the  amount  of  the  mortgage  given  to  her  testator,  with 
interest,  in  preference  to  the  said  Mary  M.  Jennings,  or  her 
trustee. 

The  cause  was  heard  at  a  special  term,  without  a  jury,  and 
judgment  was  ordered  to  be  entered  for  the  plaintiff  for  $563,89, 
and  interest    And  the  defendant  appealed* 

G.  Dean,  for  the  appellant 

Campbell  $•  Dodge,  for  the  plaintiff. 

Barculo,  J.  Among  the  trusts  in  this  peculiar  and  compli- 
cated deed  I  find  the  following :  "  And  upon  this  further  trust, 
that  he  the  said  Robert  S.  Gordon  jun.,  his  heirs,  executors,  and 
administrators,  shall  and  may  in  his  and  their  discretion,  control, 
manage,  sell,  dispose  of,  vest  and  reinvest  the  said  real  and  per* 
sonal  estate,  and  the  income  thereof,  as  shall  be  deemed  most 
advantageous,  rendering  to  the  said  Mary  M.  Jennings  so  much 
thereof  of  principal  or  income  «s  may  be  necessary  and  proper  far 
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the  maintenance  and  support  of  herself  and  family,  and  that  her  sole 
and  separate  receipt  therefor  shall  be  a  sufficient  acquittance." 
This  clause  confers  upon  the  trustee  certain  powers  and  duties 
which  take  the  trust  out  of  that  class  of  passive  or  formal  trusts 
abolished  by  the  revised  statutes,  and  bring  it  within  the  cases 
of  Mason  v.  Jones,  (2  Barb.  S.  C.  Rep.  229,)  and  GoU  v.  Cook, 
(7  Paige,  521.)  The  trustee  may  control,  manage,  sell  and  dis- 
pose of  the  estate  and  the  income  thereof,  "  and  pay  over  the 
same  for  her  support  and  maintenance."  It  is  therefore  sub- 
stantially a  trust  to  receive  the  rents  and  profits  and  apply  the 
same  to  her  use,  within  the  terms  of  the  statute.  I  think,  there* 
fore,  that  the  trust  deed  was  valid  in  its  inception. 

But  there  is  another  question,  which  was  not  raised  nor  coin 
•idered  at  the  special  term.  It  is  whether  the  execution  of  the 
mortgage  by  Mrs.  Jennings  was  not  a  good  execution  of  the 
power  given  her  by  the  deed?  Upon  a  careful  examination  of 
this  instrument  I  have  arrived  at  the  conclusion  that  the  cestui 
que  trust  is  given  full  power  of  disposition  of  the  estate  after 
the  death  of  her  husband,  and  the  same  power  during  his  life, 
with  his  assent ;  and  that  the  mortgage,  having  been  executed 
by  both  of  them,  conveyed  the  estate.  The  judgment  below 
should  therefore  be  reversed  without  costs. 

Mobse,  J.  concurred. 

Brown,  J.  It  becomes  important  to  consider  the  legal  effect 
of  the  deed  from  William  M.  and  Mary  M.  Jennings  his  wife  to 
Robert  S.  Gordon ;  for  upon  that  depends  the  ability  of  the 
plaintiff  to  retain  the  judgment  recovered  by  him  at  the  special 
term.  This  deed  is  upon  the  following  trusts.  To  the  use  of 
Mary  M.  Jennings,  one  of  the  grantors,  and  her  heirs,  as  her 
sole  exclusive  and  separate  estate,  and  in  the  event  of  her  death 
before  William  M.  Jennings,  the  other  grantor,  the  estate  to 
vest  in  her  lawful  issue,  if  any,  who  shall  attain  the  age  of  21 
years ;  and  if  none,  then  to  vest  in  the  said  William  M.  Jen- 
nings. If  Mary  M.  Jennings  should  survive  her  husband,  the 
grantee  was  to  convey  and  assure  to  her  the  whole  estate  imme* 
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diately  upon  his  death.  There  ore  also  these  further  trust**,  that 
the  grantee  should  convey  and  assure  the  estate  to  such  person  *r 
persons  and  upon  stieh  trusts  as  the  said  Mary  M.  should  ap» 
point  and  direet,  by  deed  or  last  will  and  testament  duly  ex&> 
rated  as  if  she  was  a  feme  sole,  with  power  also  to  the  grantee 
to  sell,  manage  and  control  the  estate*  and  invest  and  reforest 
the  proceeds,  rendering  to  the  said  Mary  M.  so  much  of  the 
principal  and  income  as  might  he  necessary  for  the  support  of 
herself  and  family,  and  taking  her  separate  receipts  therefor; 
and  after  the  death  of  Mary  M.  Jennings,  if  she  leave  lawful 
issue  surviving  her  at  her  death,  and  has  not  disposed  of  her 
estate  in  the  premises  as  in  the  said  deed  is  provided,  then  until 
the  said  estate  shall  vest  absolutely  in  the  said  issue,  the  said 
Robert  S*  Gordon,  his  heirs,  executors  and  administrators  should 
manage  and  control,  sell  and  dispose  of  the  same  and  invest  the 
proceeds,  and  in  his  and  their  discretion  apply  the  same*  and  the 
income  thereof,  for  the  support  of  such  issue-  The  deed  oofc- 
tains  some  other  directions,  but  they  do  not  affect  the  decision 
ef  the  case.  It  bears  date  July  21st,  1845.  There  is  no  impe- 
rative direction  to  sell  and  convert  the  real  estate  into  money, 
so  as  to  impress  the  estate  with  the  character  of  personal  prop- 
erty and  compel  the  oestuis  que  trust,  or  those  darning  under 
them,  to  take  it  with  the  incidents  which  belong  to  that  species 
of  property.  The  right  to  sell  is  discretionary  with  the  trustee, 
and  the  power,  if  exercised  at  all,  must  have  been  exercised  be- 
fore the  death  of  William  M.  Jennings  leaving  Mary  M.  surviv- 
ing hhn;  because  whenever  that  event  happened  the  grantee 
was  to  convey  and  assure  to  her  the  whole  estate  absolutely. 
The  trust  property  must  therefore  be  regarded  as  real  estate, 
and  the  deed  must  be  subject  to  all  the  provisions  of  the  revised 
statutes  in  regard  to  such  conveyances  and  the  estates  intended 
to  be  created  thereby. 

Uses  and  trusts,  except  as  authorised  in  the  second  article,  title 
two,  chapter  first,  part  second,  of  the  revised  statutes,  are  abol- 
ished. Express  trusts  may  be  created  for  any  or  either  of  the 
following  purposes.  1st.  To  sell  lands  for  the  benefit  of  credft* 
tere.    2d.  To  sell,  mortgage,  or  lease  lands  for  the  benefit  of 
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legatees,  er  for'  the  purpose  of  satisfying  any  charge  thereon. 
Sd.  To  receive  the  rents  and  profits  of  land,  and  apply  them  to 
the  use  of  any  person  during  the  life  of  such  person,  or  for  any 
shorter  period.  4th.  To  receive  the  rents  and  profits  of  lands 
and  accumulate  the  same  for  the  purposes  and  within  the  fonts 
prescribed  in  the  first  article  of  such  title.  There  were  three 
abuses  of  trusts  well  known  at  the  common  law,  which  are  enu- 
merated by  the  revisers,  in  their  notes,  as  follows :  1st.  Where 
the  trustee  had  only  a  naked  and  formal  title,  and  the  whole 
beneficial  estate  or  right  in  equity  to  the  possession  and  profits, 
was  vested  in  those  for  whose  benefit  the  trust  was  created. 
2d.  Where  the  trustee  was  clothed  with  some  actual  power  of 
disposition  and  management,  which  could  not  be  properly  exer* 
cased  without  giving  him  the  legal  estate  and  actual  possession. 
8d.  Trusts  arising  or  resulting  by  implication  of  law.  The  re* 
vised  statutes  have  abolished  the  first  class  of  trusts  entirely. 
The  second  class  are  retained ;  but  their,  continuance  is  limited, 
and  the  purposes  for  which  they  may  be  created  are  defined  and 
restrained.  In  Hawley  v.  lames,  (16  Wendell,  61,)  Mr.  Justice 
Bronson  thus  comments  upon  the  law  in  relation  to  uses  and 
trusts.  "  It  is  important  to  notice  that  all  uses  and  trusts,  ex* 
eept  as  authorised  and  modified  by  the  statute,  are  abolished. 
Trusts  arising  by  implication  of  law,  are  for  the  meet  pari 
retained,  (ii  50,  64.)  But  there  can  no  longer  be  any  express 
trusts,  except  such  as  are  authorized  and  defined  by  the  statute, 
and  those  are  all  enumerated  in  the  fifty-fifth  section.  In  at* 
tempting  to  ascertain  whether  any  particular  trust  can  now  he 
created,  we  can  not  resort  to  the  common  law,  for  the  obvious 
reason  that  this  light  has  been  extinguished  by  the  legislature. 
We  can  only  read  the  statute,  and  give  effect  to  such  trusts  as 
it  has  specially  authorized ;  all  others  being  illegal  and  void, 
unless  capable  of  execution  in  another  form,  (J  68.)"  The 
other  form  here  referred  to,  means  such  trusts  as  are  void,  and 
rest  no  estate  in  the  trustee,  but  may  be  lawfully  performed  a* 
a  power.  In  Leggett  v.  Perkins,  (2  Comstock,  822,)  the  same 
justice  again  says :  "  There  is  no  longer  any  common  law  right 
>  a  trust  of  real  property.    The  legislature  has  abolished 
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all  trusts,  save  such  as  it  has  specially  authorised ;  and  if  au- 
thority to  make  the  trusts  can  not  be  found  in  the  statute,  H 
does  not  exist."  Had  the  deed  contained  no  other  trust  than 
that  for  the  use  of  Mary  M.  Jennings  and  her  heirs;  no  legal 
estate,  even  at  the  common  law,  would  have  passed  to  the 
grantee ;  for  the  instant  the  deed  was  executed,  the  use  would 
have  been  transferred  to,  and  united  with  the  possession,  and 
the  legal  estate  would  have  become  vested  in  the  cestui  que  use. 
The  trust  that  the  grantee  should  convey  and  assure  the  estate 
to  such  person  or  persons  as  the  said  Mary  M.  Jennings  should 
by  deed  or  last  will  and  testament  appoint  and  direct ;  the  trust 
to  render  to  her,  in  the  event  of  a  sale,  so  much  of  the  principal 
as  might  be  necessary  for  the  support  of  herself  and  family; 
and  that  providing,  in  the  event  of  her  death  before  her  hus- 
band, that  the  estate  should  vest  in  her  lawful  issue,  if  any,  who 
should  attain  the  age  of  twenty-one  years,  together  with  the 
trust  that  in  the  event  of  her  death,  leaving  lawful  issue,  and 
having  made  no  disposition  of  the  estate  in  the  premises  in  her 
lifetime,  and  until  the  estate  should  vest  absolutely  in  such 
issue,  the  trustee  should  apply  the  principal  thereof,  in  the 
event  of  a  sale,  to  the  support  and  education  of  such  issue,  are 
trusts  not  authorised  by  any  construction  to  be  put  -upon  the 
fifty-fifth  section  of  the  statute  in  regard  to  uses  and  trusts, 
and  are,  therefore,  in  my  judgment,  absolutely  void.  The  fifty- 
eighth  section  of  the  act  provides  that  when  an  express  trust 
shall  be  created  for  any  purpose  not  enumerated  in  the  preced- 
ing sections,  no  estate  shall,  vest  in  the  trustee.  And  therefore 
if  there  were  no  other  trusts  in  the  deed  except  those  which  I 
have  just  specified,  and  I  am  right  in  the  opinion  that  they  are 
not  embraced  in  any  of  the  subdivisions  of  the  fifty-fifth  section, 
it  is  quite  clear  that  the  trustee  would  have  taken  no  estate  in 
the  premises,  but  the  same  would  have  remained  in  the  grantors, 
precisely  the  same  as  if  no  deed  had  been  executed.  (Opinio* 
of  Ch.  J.  Savage,  14  Wendell,  820.  Opinion  of  Mr.  Justice 
Bronson,  16  JUL  176.  5  Barbour's  S.  C.  Hep.  140.)  The  deed, 
however,  clothes  the  trustee  with  some  actual  power  of  disposi- 
tion and  management.    The  power  in  his  discretion  to  : 
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and  control,  -and  render  to  Mary  M.  Jennings  the  income  for 
the  support  of  herself  and  family,  and  the  power  to  sell,  in  his 
discretion,  if  he  chose  to  exert  it  before  the  death  of  William  M. 
Jennings  leaving  Mary  surviving  him.  A  trust  "  to  receive  the 
rents  and  profits  of  lands,  and  apply  them  to  the  use  of  any 
person,  during  the  life  of  such  person,  or  for  any  shorter  term," 
is  a  trust  expressly  authorized  by  the  third  subdivision  of  the 
fifty-fifth  section  of  the  act,  and  the  power  given  by  the  deed  to 
manage  and  control  the  estate,  and  render  the  income  to  the 
cestui  que  trust,  must  mean  authority  to  receive  the  rents  and 
profits,  and  apply  them  to  the  uses  of  the  deed.  A  trust  to 
receive  the  rents  and  profits,  and  pay  over,  at  the  common  law, 
gives  the  cestui  que  trust  an  equitable  estate  in  the  rents,  but 
the  legal  estate  remains  in  the  trustee.  For,  to  use  the  language 
of  Mr.  Cruise,  "  whenever  an  estate  is  conveyed  or  devised  to 
trustees,  and  they  are  required  to  do  any  act,  to  which  the  seisia 
and  possession  of  the  legal  estate  are  necessary,  although  they 
should  be  directed  to  permit  the  rents  and  profits  to  be  received 
by  another  person,  still  that  person  will  only  be  entitled  to  the 
trust  estate."  (1  Cruise's  Dig.  tit.  12,  ch.  1,  §  15.)  It  is  now 
settled,  after  a  conflict  of  opinion,  in  which  some  of  the  best  legal 
understandings  in  the  state  have  come  to  directly  opposite  con- 
clusions, that  a  trust  to  receive  the  rents  and  profits  of  lands 
and  pay  them  over  to  the  beneficiary,  is  a  valid  trust,  within 
the  provisions  of  the  statute.  (Leggett  v.  Perkins,  2  Comst. 
297.)  Darling  v.  Rogers,  (22  Wend.  483,)  is  an  authority  for 
the  rule  that  a  deed  is  not  void  because  some  of  its  trusts  are 
not  authorised  by  the  statute ;  but  on  the  contrary,  while  some 
of  the  trusts  are  valid  to  the  extent  of  giving  effect  thereto,  it 
will  be  upheld  and  not  suffered  to  fail.  Regarding,  then,  the 
trust  to  manage  and  control  the  estate,  and  pay  over  the  proceeds 
to  Mary  M.  Jennings,  as  a  valid  trust,  and  that  the  deed  passed 
the  estate  to  the  grantee,  so  far  as  to  enable  him  to  execute  the 
trust,  it  becomes  of  consequence  to  consider  the  duration  of  this 
estate,  and  upon  the  happening  of  what  contingency,  if  upon  any, 
it  was  to  terminate. 
Vol.  IX,  75 
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In  the  present  aspect  of  the  case,  it  is  not  indispensable  to 
examine  whether  at  the  time  William  M.  and  Mary  M.  Jennings 
executed  the  mortgage,  to  Aaron  Low,  the  defendant's  intestate, 
they  had  any  estate  in  the  premises  which  they  oouid  pass  tp 
him  by  that  form  of  conveyance.  It  will  be  /sufficient  for  all  the 
purposes  of  this  suit  if  it  appears,  as  I  think  it  will,  that  the 
plaintiff  at  the  time  it  was  commenced,  had  no  right  or  title  to 
the  surplus  moneys  which  are  the  subject  in  controversy.  The 
deed  contains  this  trust  or  provision :  that  if  the  said  William 
M.  Jennings  should  die,  and  the  said  Mary  M.  should  survive 
him,  the  trustee  should  convey  and  assure  the  estate  to  her  ab- 
solutely. The  power  given  to  the  trustee  to  sell,  and  his  power 
of  management  and  control,  in  respect  to  the  income,  rents  and 
profits,  and  the  estate  which  he  took  by  implication,  to  enable 
him  to  execute  the  trust,  was  at  an  end  by  the  terms  of  the  deed 
itself,  whenever  this  contingency  happened.  Mary  M.  Jennings 
then  became  entitled  to  an  absolute  conveyance  of  the  entire 
estate  in  the  premises.  The  whole  beneficial  interest  or  right 
in  equity  to  the  possession  and  profits  of  the  estate  belonged  to 
feer ;  and  under  the  forty-seventh  section  of  the  act  concerning 
uses  and  trusts,  she  must  "  be  deemed  to  have  a  legal  estate 
therein,  of  the  same  quality  and  duration,  and  subject  to  the 
0ame  conditions  as  her  beneficial  interest."  Such  rights  as 
Robert  S.  Gordon  would  have  had,  to  this  fund,  had  he  been 
living,  the  plaintiff  now  has,  and  no  other.  The  power  of  this 
«omrt  to  supply  the  place  of  a  deceased  trustee,  exists  only  in 
the  case  of  an  express  trust  which  has  not  been  executed.  The 
trust  in  the  present  instance  was  executed  by  force  end  opera- 
tion of  the  forty-seventh  section  of  the  statute,  the  moment 
William  M.  Jennings  died,  leaving  Mary  M.  surviving  him,  and 
therefore  at  the  time  Mr.  Campbell  was  substituted  in  the  place 
pf  Robert  8.  Gordon,  there  was  no  express  trust  unexecuted, 
within  the  meaning  of  the  sixty-eighth  section  of  the  act,  (4  . 
Ffrg*>4M,  91&107.  1  Barb.  Ch.  Rep.  220.)  The  plainr 
tiff  therefore  hss  not,  in  my  judgment,  any  right  to  the  moneys 
in  controversy. 
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For  these  reasons  I  think  the  judgment  given  at  the  special 
term  should  be  reversed,  and  judgment  rendered  for  the  defend- 
aftt)  but  without  costs. 

Judgment  reversed. 


Monroe  General  Term,  September,  1850.     Welks,  Selden, 
and  Johnson,  Justices. 

Ernest  Augustus;  Duke  of  Cumberland,  Masterton 
TJre  and  John  Gordon,  vs.  Almerin  Graves. 

A  defect  in  the  proof  of  a  grant,  from  a  state  to  individuals,  offered  in  evidence 
at  the  circuit,  on  the  trial  of  an  action  of  ejectment,  will  be  cured  by  the 
production,  upon  the  argument,  of  copies  of  the  resolutions  and  act  of  ces- 
sion, duly  authenticated  according  to  the  act  of  congress. 

A  trust  must  be  manifested,  and  proved,  by  writing. 

But  a  trust  inland  purchased  need  not  be  made  at  the  time  of  the  purchase. 
It  may  be  created,  or  acknowledged,  after  the  execution  of  the  conveyance. 

Where  an  act  of  the  legislature,  authorizing  aliens  to  purchase  and  hold  real 
estate  within  this  state,  declared  that  all  and  every  conveyance  and  convey- 
ances thereafter  to  be  made  or  executed  to  any  alien  or  aliens,  Ac.,  should 
be  deemed  valid  to  vest  the  estate  thereby  granted,  in  such  alien  or  aliens ; 
Held  that  the  language  was  sufficiently  comprehensive  to  embrace  sales, 
purchases,  and  conveyances  in  VmsL 

Where  a  statute  provided  and  declared  that  deeds  and  conveyances  made  in 
pursuance  of  a  former  act,  which  authorized  and  enabled  aliens  to  purchase 
and  hold  real  estate  within  this  state,  should  vest  the  lands  conveyed,  so 
for  forth  as  related  to  the  question  of  alienism,  in  the  grantees  therein  named, 
and  their  heirs  and  assigns,  in  such  manner  as  to  authorize  such  grantees, 
their  heirs  and  assigns,  being  aliens,  to  give,  devise,  grant,  sell  and  convey 
the  same  to  any  other  alien  or  aliens ;  Held  that  it  was  the  intention  of  the 
legislature  to  remove  the  objection  of  alienism  in  case  of  any  number  or 
succession  of  descents  from  one  alien  to  another,  and  also  in  case  of  any 
number  of  grants  or  devises  between  aliens. 

Held  oho,  that  the  terms  "  heirs  and  assigns,"  as  used  in  such  statute,  were 
not  to  be  restricted  to  the  immediate  heirs  or  assigns  of  the  grantees  hi 
such  deeds  &c.y  but  that  they  extended  to  all  persons  who  might  inherit 
the  lands,  or  to  whom  they  might  descend,  or  be  assigned. 

Under  the  act  of  April  2, 1798,  allowing  aliens  to  take  conveyances  of  ml 
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estate  situated  in  thii  state,  a  release  may  be  executed  by  one  of  several 
trustees  in  a  deed  of  trust,  to  bis  co-trustees,  of  his  estate  and  interest  in 
'  the  trust  property,  although  the  parties  to  such  release  are  all  aliens. 

Immaterial  and  irrelevant  recitals  in  an  appointment  and  conveyance,  if  not 
repugnant,  inconsistent  or  illegal,  can  not  have  the  effect  to  render  nugatory 
the  provisions  which  are  material  and  pertinent 

Where  a  will,  which  is  valid  on  its  face,  conveys  real  estate  to  trustees,  in 
trust,  and  the  objects  of  the  trust  are  clearly  defined,  and  are  not,  at  the 
time  the  will  takes  effect,  illegal,  the  trustees  acquire  a  perfect  legal  title  j 
and  in  an  ejectment  brought  by  them  against  a  stranger  and  intruder  with- 
out color  or  claim  of  title  adverse  to  that  of  the  plaintiffs,  the  latter  can  not 
be  required,  in  the  first  instance,  to  make  any  further  proof  of  title  than  to 
prove  the  execution  of  the  will.  They  are  not  bound  to  show  who  are  the 
cestui*  que  trust. 

If  facts  have  transpired  since  the  death  of  the  testator,  or  any  other  circum- 
stances exist,  by  which  the  trust  has  come  to  an  end,  it  Is  incumbent  upon 
the  defendant  to  prove  them. 

The  law  never  presumes  the  existence  of  a  will,  in  the  absence  of  proof;  nor, 
after  its  existence  has  been  proved,  will  it  presume  that  it  embraced  the 
real  as  well  as  the  personal  property  of  the  testator. 

Where  a  testator,  by  his  will,  conveyed  all  his  real  estate,  in  America  or  the 
West  Indies,  to  trustees,  in  trust  to  sell,  dispose  of  or  otherwise  convert  the 
same  into  money,  and  to  apply  the  proceeds,  first,  in  payment  of  his  debts, 
and  the  residue  in  purchasing  real  estate  in  Scotland,  to  be  conveyed  and 
settled  for  the  uses  and  trusts  expressed  in  a  settlement  or  deed  of  disposi- 
tion which  he  had  executed,  of  his  estates  in  Scotland;  Held,  that  if  the 
will  was  good  and  legal  on  its  face,  to  pass  the  title  to  the  trustees,  it  was 
sufficient,  for  the  purposes  of  an  ejectment  brought  by  them,  for  a  portion 
of  the  lands  devised;  and  that  they  were  not  bound  to  produce  and  prove 
the  deed  of  disposition  referred  to  in  the  will  of  the  testator. 

The  law  will  not,  in  the  absence  of  proof,  presume  a  devise  void,  as  creating 
a  perpetuity. 

Proof  of  the  death  of  a  person  known  to  be  once  living  is  incumbent  upon  the 
party  who  asserts  his  death ;  for  it  is  presumed  that  he  still  lives,  until  the 
contrary  is  proved. 

Where  land  is  devised  to  trustees,  in  trust  to  sell  the  same,  and  apply  the 
proceeds  to  certain  specified  objects,  without  any  limitation  as  to  the  con- 
tinuance of  the  trust,  the  title  will  continue  in  the  trustees  until  the  land  is 
sold,  or  until  a  court  of  equity,  upon  the  application  of  the  beneficiary  of 
the  trust,  or  some  person  having  a  right  to  call  the  trustees  to  account,  shall 
remove  them. 

In  an  action  of  ejectment,  brought  by  such  trustees,  the  defendant,  who  shows 

*  no  title  whatever  to  the  premises,  can  not  raise  the  objection  that,  by  rea- 
son of  their  delay  in  executing  the  trust,  the  plaintiffs  are  divested  of  the 
title  to  the  lands  in  question. 
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Ejectment,  tried  at  the  Steuben  circuit  in  August,  1848, 
before  Marvin,  justice.  The  plaintiffs  claimed  to  be  the  trustees 
and  legal  owners  of  the  lands  known  as  the  Pulteney  estate;  of 
which  the  premises  in  question,  situated  in  the  town  of  Pitts- 
burgh in  the  county  of  Steuben,  are  a  part. 

On  the  trial,  to  prove  their  title  to  the  land  in  question,  the 
plaintiffs  introduced  the  following  documentary  evidence : 

1.  An  exemplified  copy  of  a  treaty  or  compact  between  the 
state  of  New-York  and  the  commonwealth  of  Massachusetts,  by 
commissioners  appointed  on  behalf  of  each,  dated  at  Hartford  in 
the  state  of  Connecticut,  December  16, 1786,  properly  proved, 
and  recorded  in  the  office  of  the  secretary  of  state  of  the  state  of 
New-York,  February  2d,  1787.  By  this  treaty,  among  other 
things,  "  the  state  of  New-York  ceded,  granted,  released  and 
confirmed  to  the  said  commonwealth  of  Massachusetts,  and  to 
the  use  of  the  commonwealth,  their  grantees,  and  to  the  heirs 
and  assigns  of  such  grantees  forever,  the  right  of  pre-emption 
of  the  soil  from  the  native  Indians,  and  all  other  the  estate, 
right,  title  and  property,  (the  right  and  title  of  government, 
sovereignty  and  jurisdiction  excepted,)  which  the  state  of  New- 
York  had,  of,  in  or  to,  all  the  lands  and  territories  within  the 
following  limits  and  bounds,  that  is  to  say,"  &c.,  describing  the 
tract  of  country  bounded  on  the  east  by  a  line  commencing  in 
the  north  boundary  line  of  the  state  of  Pennsylvania  in  the  par- 
allel of  forty-two  degrees  of  north  latitude,  at  a  point  distant 
eighty-two  miles  west  from  the  northeast  corner  of  the  state  of 
Pennsylvania,  and  running  thence  on  a  due  meridian  line  north 
to  the  boundary  between  the  United  States  and  Great  Britain, 
and  including  all  of  the  state  of  New- York  west  of  that  line,  ex- 
cepting a  strip  of  land  one  mile  wide  along  the  "  strait  or  waters 
between  lake  Ontario  and  lake  Erie.'9 

2.  An  exemplified  copy  of  a  record  of  resolutions  of  the  legis- 
lature of  Massachusetts,  agreeing  to  sell  the  same  lands  to  Na- 
thaniel Gorham  and  Oliver  Phelps,  adopted  and  passed,  April 
1st,  1788.  Also,  an  exemplified  oopy  of  a  record  of  an  act  of  the 
same  legislature,  passed  November  21st,  1788,  granting  and 
osafimring  to  the  said  Gorham  aad  Phelps,  so  such  of  the  said 
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land  last  described,  as  lies  between  the  eastern  boundary  there- 
of, and  a  north  and  sooth  line  passing  through  the  confluence  of 
the  waters  of  the  Genesee  river  and  Kanahasguakson  (Cants* 
crags)  creek ;  recorded  in  the  office  of  the  secretary  of  state  of 
New- York,  February  6th,  1787.  8.  A  deed  from  Gorham  and 
Phelps  and  their  wires,  to  Robert  Morris,  conveying  to  the  lat- 
ter the  same  lands  last  mentioned,  except  some  parcels  winch 
had  before  been  sold,  dated  November  18th,  1790,  duly  proved 
and  recorded.  4.  A  deed  from  Robert  Morris  and  wife,  to 
Charles  Williamson,  for  the  same  lands,  dated  April  11th,  1792, 
duly  acknowledged  and  recorded  5.  A  deed  from  Charles  Wil- 
liamson and  wife,  to  Sir  William  Pulteney,  for  the  some  lands, 
dated  March  81st,  1801,  duly  acknowledged  and  recorded. 
6.  Exemplified  copies  of  the  depositions  of  John  Greig,  Robert 
Troup  and  Joseph  Fellows,  taken  under  and  by  virtue  of  an  act 
of  the  legislature,  entitled  "  An  act  to  perpetuate  certain  testis 
mony  respecting  the  title  of  the  Pulteney  estate  in  this  state/9 
passed  January  26,  1821,  filed  in  the  office  of  the  register  in. 
chancery,  August  30, 1821,  with  the  opinion  of  the  Chancellor,, 
that  the  said  "  depositions  furnished  good  prima  facie  evidence 
of  the  facts  therein  set  forth;"  showing,  First.  The  death  of  Sir 
William  Pulteney  in  the  month  of  May,  1805,  intestate,  leaving: 
Henrietta  Laura  Pulteney,  his  only  child  and  heir  at  law,  him  sur- 
viving. Second.  The  death  of  Henrietta  Laura  Pulteney,  intes- 
tate, as  to  her  real  estate,  after  having  disposed  of  her  personal, 
estate  by  will,  in  the  month  of  July,  1808,  without  issue,  leaving: 
Sir  John  Lowther  Johnston,  her  cousin  and  heir  at  law,  her  aw* 
riving ;  that  the  said  Sir  John  Lowther  Johnston  was  the  only 
lawful  issue  of  Gov.  George  Johnston,  deceased,  who  was  the 
oldest  brother  of  Sir  William  Pulteney,  that  left  lawful  issue;, 
and  such  of  the  brothers  as  had  been  older  than  said  George, 
having  died  before  the  death  of  the  said  Henrietta  Laura  Pulte- 
ney* Third.  The  death  of  Sir  John  Lowther  Johnston,  in  thai 
month  of  Deoember,  1811,  after  having  published  his  last  wilL 
and  testament.  7.  An  exemplified  copy  of  the  last  will  and 
testament  of  Sir  John  Lowther  Johnston,  bearing  date  August. 
7, 1811,  dttly  pwvfd  i*  the  stpreue  court  of  ttts 
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Ud  day  of  January,  1820,  and  recorded  in  the  office  of  the  clerk 
of  said  court ;  containing,  among  other  devises,  the  following : 
"  I  give,  devise  and  bequeath  unto  his  Royal  Highness,  Ernest 
Augu&tus,  duke  of  Cumberland ;  Charles  Herbert  Pierrepoint, 
Saqnire,  commonly  called  Viscount  Newark ;  David  Cathcart, 
Esquire,  Advocate  in  Edinburgh ;  and  Masterton  Ure,  Esquire, 
writer  to  his  majesty's  signet,  in  Edinburgh,  their  heirs,  execu- 
tors, administrators  and  assigns,  all  and  singular  the  mes- 
suages, tenements,  farms,  lands,  hereditaments  and  real  estate 
or  property  whatsoever,  in  America  or  the  West  Indies,  of,  or 
to  which  I,  or  any  person  or  persons  in  trust  for  me,  am,  is,  or 
are,  or,  at  the  time  of  my  decease,  shall  be  seised  or  possessed 
of,  for  any  estate  of  freehold  and  inheritance,  or  of  freehold  only, 
cor  for  any  term  or  terms  for  years,  and  which  I  have  a  right  to 
devise,  bequeath,  or  otherwise  dispose  of,  by  this  my  will,"  <fcc. ; 
"  to  have,  hold,  receive  and  take,"  <fcc.,  "  upon  and  for  the  trust*, 
intents  and  purposes,  and  with,  under,  and  subject  to,  the 
powers,  provisions  and  declarations  hereinafter  expressed  and 
contained,  of  and  concerning  the  same,  that  is  to  say:  upon 
trust,"  &c,  "  with  all  convenient  speed,  or  as  soon  as  to  them 
shall  seem  expedient,  to  sell,  dispose  of,  or  otherwise  convert 
into  money,"  the  said  real  estate,  and  to  apply  the  proceeds, 
first,  in  payment  of  his  debts,  and  the  residue  in  purchasing 
real  estate  in  Scotland,  to  be  conveyed  and  settled  for  the  uses 
and  trusts  expressed  in  "a  settlement  or  deed  of  disposition 
which  I  have  executed  of  my  estates  in  Scotland." 

The  will  also  gave  to  the  said  trustees  and  to  the  survivor  or 
turvivors  of  them,  the  power  of  appointing  and  substituting  new 
trustees,  and  declared  that  when  there  were  four  existing  trus- 
tees, the  acts  of  any  three  of  them  should  be  valid,  and  that 
when  there  were  but  three,  the  acts  of  any  two  of  them  should 
be  valid. 

8.  A  deed  and  release  of  trust  from  Charles  Herbert  Pierre- 
point  to  Ernest  Augustus,  duke  of  Cumberland,  Masterton  Uro 
and  David  Cathcart,  his  co-trustees,  of  all  his  title  and  interest 
in  the  property  held  by  them  under  the  will  of  Sir  John  Low- 
ther  Johnston,  dated  March  1st,  1819,  duly  proved  and  recorded. 
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9.  A  certified  copy  of  a  deed  from  Ernest  Augustas,  duke  of 
Cumberland.  MastertonUre  and  David  Cathcart,  to  John  Gordon, 
conveying  a  joint  interest  with  them  in  the  premises  devised  in 
trust,  and  appointing  him  a  co-trustee,  <fcc,  dated  November 
19, 1827,  duly  proved  and  recorded.  This  instrument  appeared 
to  have  been  executed  on  behalf  of  Ernest  Augustus,  duke  of 
Cumberland,  by  one  Jonathan  Brandrett,  in  the  following  man- 
ner :  "  Ernest  Augustus,  duke  of  Cumberland,  (seal)  by  Jonathan 
Brandrett  on  his  behalf  and  in  his  name,  under,  and  by  virtue 
of  the  act  of  parliament  and  order  of  the  high  court  of  chancery 
respectively  within  named,  and  all  other  powers  him  enabling." 

It  was  admitted  that  the  premises  for  which  the  suit  was 
brought,  were  covered  by  the  conveyances  read  in  evidence; 
and  the  plaintiffs  then  offered  proof,  to  show  that  David  Cath- 
cart died  about  the  year  1829,  and  that  the  defendant  was  in 
possession  of  the  land  described  in  the  declaration,  at  the  time 
the  suit  was  brought 

The  defendant  attempted  to  show  by  the  testimony  of  Joseph 
Fellows,  that  Charles  Williamson  was  an  alien,  at  the  time  he 
took  the  conveyance  from  Morris,  in  1792.  The  evidence  on 
that  point  is  stated  in  the  opinion  of  the  court. 

It  was  admitted  that  Sir  William  Pulteney,  his  daughter  Hen- 
rietta Laura  Pulteney,  Sir  John  Lowther  Johnston,  David  Cath- 
cart, Charles  Herbert  Pierrepoint  and  the  plaintiffs,  were 
aliens,  and  subjects  of  the  king  of  Great  Britain. 

The  evidence  being  closed,  the  defendant  objected  to  the 
plaintiffs'  right  to  recover,  and  moved  for  a  nonsuit  on  a 
variety  of  grounds,  which  are  sufficiently  mentioned  or  referred 
to,  in  the  opinion  of  the*  court  The  motion  was  denied ;  and 
the  justice,  sitting  in  the  place  of  a  jury,  (a  trial  by  jury  having 
been  duly  waived,)  afterwards  rendered  a  verdict  for  the 
plaintiffs. 

A  motion  was  made,  upon  a  bill  of  exceptions,  to  set  aside 
the  verdict,  and  for  a  new  trial 
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:*  &  Campbell,  for  the  defendant 

W.  Barnes,  for  the  plaintiffs 

.  By  the  Court,  Welles,  J.  No  point  was  made  at  the  trial 
relative  to  the  sufficiency  of  the  proof  of  the  compact  and  deed 
#f  cession*  between  the  states  of  Massachusetts  and  New- York, 
on  the  16th  day  of  December,  1786.  By  that  instrument,  New- 
York  cedes  and  grants  to  Massachusetts,  forever,  the  right  of 
pre-emption  of  soil  from  the  native  Indians,  and  all  other  the 
estate,  right,  title,  and  property,  (the  right  and  title  of  govern- 
ment, sovereignty  and  jurisdiction  excepted,)  which  the  state 
of  New- York  had,  o£  in,  or  to,  all  the  lands  and  territories 
.within  certain  limits  and  bounds,  which  include  the  premises  in 
question.  The  plaintiffs  must,  therefore,  be  regarded  as  having 
established  the  title  in  Massachusetts  at  the  date  of  the  deed  of 
compact  and  cession. 

Whatever  objection  there  may  have  been,  at  the  trial,  to  the 
jaroof  of  the  grant  from  Massachusetts  to  Phelps  and  Gorham, 
it  is  cured  by  the  production,  upon  the  argument,  of  copies  of 
the  resolutions  and  apt  of  cession  of  the  state  of  Massachusetts, 
duly  authenticated,  according  to  the  act  of  congress.  (f)resser 
w.  Brooks,  3  Barb.  &  C.  R.  429,  and  cases  there  cited.) 

The  title  to  the  premises  in  question,  passed  from  Phelps  an<J 
Gorham  to  Robert  Morris,  by  deed  from  the  former  to  the  latter, 
dated  18th  November,  1790.  To  this  there  appears  to  be  no 
objection. 

From  Morris  it  passed  to  Charles  Williamson,  by  the  con- 
veyance of  April  11th,  1792,  unless  the  objection  is  well  taken, 
that  Williamson  was  an  alien  at  the  time  of  the  conveyance. 
The  only  proof  that  he  was  an  alien,  is  found  in  the  evidence  of 
Joseph  Fellows,  who  testifies  that  he  understood  he  was  a  native 
pf  Scotland ;  that  he  lived  in  this  country  several  years,  an£ 
held  office  here ;  was  a  judge  of  the  county  courts  of  Ontario 
county,  and  the  witness  had  understood  he.wae  a  member  of  the 
assembly,  from  the  same  county,  once  or  twice.  This  evidence 
jloes  not  establish  that  he  was  an  alien.    The  most  that  can  be 
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amid  of  it  is,  that  it  was  evidence  to  go  to  the  jury  ;  and  I  think 
tiie  finding  of  the  judge  on  the  subject,  is  well  supported  by  the 
evidence,  which,  if  it  proves  anything,  raises  a  fair  presumption 
that,  if  Williamson  was  ever  an  alien,  he  had  been  naturalised. 

The  next  transition  of  the  title  is,  from  Willianpon  to  Sir 
William  Pulteney,  by  the  quit-claim  deed  from  the  former  to  the 
latter,  dated  March  31st,  1801,  duly  recorded  in  the  office  of  the 
secretary  of  state  of  this  state,  on  the  21st  October,  of  the  same 
year.  To  this  it  is  objected,  that  Pulteney  was  an  alien,  and 
incapable  of  taking  the  title,  and  that  the  act  of  April  2d,  1798, 
does  not  remove  the  disability,  because  it  appears,  by  the  depo- 
sition of  Robert  Troup,  taken  before  an  examiner  in  chancery, 
under  the  act  of  January  26th,  1821,  that  Williamson  held  the 
land  in  trust  for  Pulteney  before  and  at  the  time  of  the  convey- 
ance. There  is,  however,  no  evidence  to  show  he  took  the  deed 
from  Morris  in  trust.  The  trust  to  which  Troup's  deposition 
refers,  in  this  respect,  if  one  existed,  might  have  been  created 
or  acknowledged  after  that  conveyance  was  executed.  But  the 
conclusive  answer  to  the  objection  is,  that  there  does  not  appear 
to  have  been  any  written  manifestation  of  such  trust,  at  any  time. 
( Whelan  v.  Whelan,  8  Coven,  580.  Jackson  v.  Moore,  6  Id. 
725.)  Besides,  I  think  it  made  no  difference  whether  Williamson 
took  or  held  the  lands  in  trust  or  not.  He  took  a  perfect  legal 
title,  which  remained  in  him  until  his  conveyance  to  Pulteney. 
The  act  of  April  2d,  1798,  under  which  the  conveyance  was 
made,  declares,  that  all  and  every  conveyance  or  conveyances, 
thereafter  to  be  made  or  executed  to  any  alien  or  aliens,  &c. 
shall  be  deemed  valid  to  vest  the  estate  thereby  granted,  in  such 
alien  or  aliens.  (3  JR.  S.  2d  ed.  225.)  The  language  is  suf- 
ficiently comprehensive  to  embrace  sales,  purchases,  and  convey- 
ances in  trust. 

Sir  William  Pulteney  died  intestate,  in  May,  1805,  without 
having  conveyed  the  lands  in  question,  leaving  Henrietta  Laura 
Pulteney,  his  only  ehlld  and  heir  at  law,  upon  whom  these  lands 
descended,  according  to  the  laws  of  this  state.  She  died  in 
July,  1808,  without  having  conveyed  or  devised  her  lands  in 
Amerlcai  leaving  no  child,   and  leaving  Sir  John  Jfowther 
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Johnston,  her  cousin,  who  was  entitled  to  inherit  them.  John* 
•ton  died  in  December,  1811,  having  on  the  7th  day  of  August 
next  preoeding  made  and  published  his  last  will  and  testament, 
by  which,  among  other  things,  he  devised  his  lands  in  America 
to  Ernest  Augustus,  duke  of  Cumberland;  Charles  Herbert 
Pierrepoint ;  David  Cathcart;  and  Masterton  Ure,  in  trust,  for 
the  purposes  in  the  said  will  mentioned  and  specified.  The  will 
provided  that,  in  case  the  said  trustees,  or  any  of  them,  should 
die,  or  be  discharged  from,  or  refuse,  or  decline,  or  become  inca- 
pable to  act  in  the  trusts  reposed  in  them,  &c,  it  should  be 
lawfol  for  the  surviving  or  continuing  trustee,  or  trustees,  to 
substitute  any  other  person,  or  persons,  in  the  place  of  the  trus- 
tee, or  trustees,  so  desiring  to  be  discharged,  or  refusing,  declin- 
ing, or  becoming  incapable  as  aforesaid ;  and  in  such  event,  the 
remaining  trustees  should  oonvey  the  trust  estate,  <&a  to  the 
new  trustee,  in  such  a  manner,  as  that  he  or  they  should  hold 
the  trust  property  jointly  with  the  continuing  or  surviving 
trustee,  or  trustees,  <fcc  The  will  also  contained  a  provision, 
that  during  the  time  there  should  be  four  actual  trustees,  it 
should  be  competent  for  three  of  them  to  act  in  the  said  trusts, 
and  that  during  the  time  there  should  be  three  trustees  only,  it 
should  be  competent  for  two  of  them  to  act,  &c. 

Charles  Herbert  Pierrepoint  declined  the  trust,  and  by  deed, 
bearing  date  March  1st,  1819,  released  his  interest  in  the  trust 
estate  to  the  other  trustees.  By  a  deed,  bearing  date  Novem- 
ber 20th,  1827,  Cathcart  and  Ure  conveyed  to  John  Gordon  an 
interest  in  the  trust  property,  to  hold  the  same  as  trustee, 
jointly  with  the  other  trustees,  under  an  appointment,  in  pur- 
suance of  the  provision  of  the  will  to  that  effect 

Evidence  was  given  to  show  that  David  Cathcart  died  in 
1829.  This  evidenoe  was  sufficient  to  be  submitted  to  a  jury, 
and  the  justice,  standing  in  the  place  of  a  jury,  having  found  in 
the  plaintiffs'  favor  on  that  point,  upon  the  evidence,  his  decis- 
ion is  not  the  subject  of  review  upon  a  bill  of  exceptions. 

Henrietta  Laura  Pulteney,  Sir  John  Lowther  Johnston,  and 
the  several  trustees  under  his  will  mentioned,  were  all  aliens, 
residents  of  Great  Britain,  and  were  never  citizens  of  the  United 
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States ;  -and  the  defendant  contends,  that  by  reason  of  thei* 
alienage,  they  were  respectively  incapable  of  taking  the  title  to 
the  lands  in  question,  either  by  descent,  devise,  or  grant.  Tho 
plaintiffs'  counsel  claims  that,  by  the  construction  of  the  act 
of  April  2d,  1798,  before  referred  to,  as  declared  by  the  aet 
of  March  5th,  1819,  (3  R.  S.  2d  ed.  226,)  the  disabilities  in 
question  are  removed.  The  first  section  of  the  last  mentioned 
act  provides  and  declares,  "that  all  and  every  the  deed  and 
deeds,  conveyance  and  conveyances,  of  or  for  any  lands  or  tene- 
ments within  this  state,  made  to  any  alien,  or  aliens,  in  pur- 
suance of  the  act  entitled  ( an  act  to  enable  aliens  to  purchase 
and  hold  real  estates  within  this  state,  under  certain  restrictions 
therein  mentioned,'  passed  the  2d  day  of  April,  one  thousand 
seven  hundred  and  ninety-eight,  so  far  forth  as  relates  to  any 
Question  or  plea  of  alienism,  shall  be  deemed  and  adjudged 
valid  and  effectual,  to  vest  all  and  singular  the  lands  and  tene- 
ments described  in  and  intended  to  be  conveyed  by  such  deed 
or  deeds,  conveyance  or  ^conveyances,  in  the  several  grantee* 
therein  named,  and  their  heirs  and  assigns,  according  to  the 
nature  of  the  estates  thereby  created,  and  in  such  manner  as  to 
authorize  the  said  several  grantees  and  their  respective  betas 
and  assigns,  being  aliens,  effectually  to  give,  devise,  grant,  sell, 
and  Convey  the  Same  in  fee  or  otherwise,  to  any  other  alien  or 
aliens,  not  being  the  subject  or  subjects  of  some  sovereign  state 
or  potter,  then  at  war  with  the  United  States  of  America,  stay 
thing  in  the  said  "act  contained,  or  any  plea  of  alienism,  te  the 
contrary  notwithstanding. 

By  the  construction  thus  given  to  the  act  of  April,  1798,  An 
Alienage  of  Henrietta  Laura  Pufteney  would  be  no  objection  to 
her  taking  as  heir  of  her  father,  Bit  William  Fulteney,  and  tfpon 
bis  death,  the  title  of  the  lands  in  question  became  vested  in  he*, 
by  the  express  terms  of  the  declaratory  act.  And  I  am  inclined 
to  hold  that  the  latter  act,  in  declaring  that  deeds  made  in  pufr- 
tuance  of  the  former  one,  should  vest  the  lands  conveyed,  so  ft* 
as  this  question  of  alienism  was  concerned,  in  the  grantees  therein 
named  and  their  heirs  and  assigns,  in  such  maime*  as  to  autho- 
rise such  grantees,  their  heirs  *hd  assigns,  being  aliens,  to*gto* 
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dfevise,  grant,  Bell  and  convey  the  Bam*  to  any  other  alien  or 
aliens,  intended  to  remove  the  objection  of  alienism  in  oast  of. 
any  number  or  succession  of  descents  from  <*e  alien  to  another, 
and  also  in  case  of  any  number  of  grants  or  devises  between 
alien*.  That  the  terms  *  heirs  and  assigns99  are  not  to  be  re- 
stricted to  the  immediate  lieirs  or  assigns  of  the  grantees  in  suck 
deeds,  <fcc.  bttt  extend  to  all  persons  who  might  inherit  the  lands, 
Of  to  Whom  they  might  descend  or  be  assigned.  This  interpre- 
tation is  in  conformity  with  the  well  settled  instruction  of  mm*' 
3ar  language  employed  in  conveyances.  By  the  common  law,  if  • 
a  conveyance  of  land  was  made  to  a  person  by  name,  without* 
adding  his  heirs  and  assigns,  the  grantee  would  take  only  a  life- 
estate  ;  if  it  was  to  him,  his  heirs  and  assigns,  he  took  an  estate 
of  inheritance,  descendible  to  his  remotest  posterity,  and  capable 
of  being  conveyed  by  any  one  of  them  upon  whom  the  descent 
should  at  any  time  be  cast,  and  his  grantee  could  take  an  estate 
capable  of  descending  or  of  being  conveyed,  in  the  same  manner; 
I  think  it  is  in  the  same  sense,  that  the  words  heirs  and  assigns 
are  to  be  understood  in  the  act  of  March  5. 1819.  If  these  view*' 
are  sound,  they  dispose  of  all  the  objections  in  the  case  relating 
to  the  alienism  of  parlies,  in  the  deduction  of  the  plaintiff's  title.* 
ft  is  objected  on  the  part  of  the  defendant,  that  Jonathan' 
Brandrett  had  no  authority  to  execute  the  appointment  of  Gov* 
don  as  co-trustee,  and  the  conveyance  to  him  as  such  cotrustee 
df  ton  interest  in  the  trust  property,  as  attorney  for  and  in  behalf 
of  "Ernest  Augustus,  Duke  of  Cumberland.  This  objection  can 
not  avail  the  defendant,  because,  admitting  the  appointment  «nd 
conveyance  ifc  not  well  executed  on  the  part  of  the  Duke  of  Cum- 
berland, there  appears  to  be  no  good  objection  to  its  execution  by 
Cathcart  and'Ure,  who  constituted  a  majority  of  the  then  actual 
trustees;  which  by  the  express  terms  of  the  will,  was  sufficient: 
There  was  no  necessity  that  the  appointment  should  be  made 
Under  the  directions  or  in  pursuance  of  the  order  of  any  court* 
It  derives  its  force  and  validity  from  the  provisions  and  power 
contained  in  the  will.  That  such  directions  were  invoked  of  the 
court  of  chancery  in  England,  does  not,  in  my  opinion,  show  that 
it"Wasnecessary,  or  weaken  the  power  ewtaitted  in  die  will; 


006  CASKS  IN  LAW  AND  EQUITY  [San.  a 


Duke  of  Cumberland  t>.  Graves. 

which  was  sufficient  by  the  law  of  this  state,  independently  of 
any  court. 

The  immaterial  and  irrelevant  recitals  in  the  appointment  and 
conveyance  under  consideration,  not  appearing  to  be  repugnant, 
inconsistent,  or  illegal,  can  not  have  the  effect  to  render  nuga- 
tory the  provisions  which  are  material  and  pertinent 

The  objection  taken  upon  the  argument,  that  the  release  of 
Pierrepoint  is  void,  on  the  ground  that  it  is  from  an  alien  to  an 
alien,  and  that  the  act  of  1798  allowing  aliens  to  take  convey- 
ances of  real  estate,  does  not  allow  of  a  conveyance  from  trustee 
to  trustee,  but  only  applies  to  purchasers  and  heirs,  is  not  well 
founded.  The  principles  upon  which  the  objection  depends  have 
already  been  considered. 

The  defendant's  counsel  contends  that  the  plaintiffs  were 
bound  to  show  who  were  the  cestui*  que  trust  of  Sir  John  Low- 
ther  Johnston.  If  this  will  was  valid  on  its  face,  I  am  unable 
to  perceive  the  force  of  this  point.  It  conveys  the  lands  to  the 
trustees,  and  they,  by  it,  acquire  a  perfect  legal  title ;  and  on  a 
mere  question  of  title,  between  them  and  a  stranger  and  intru- 
der, without  color  or  claim  of  title  adverse  to  that  of  the  plain- 
tiffs, the  former  can  not  call  upon  them  in  the  first  instance  to 
make  any  further  proof,  on  this  point,  than  of  the  will.  If  facts 
have  transpired  since  the  death  of  the  testator,  or  any  other  cir- 
cumstances exist,  by  which  the  trust  has  come  to  an  end,  it  was 
incumbent  upon  the  defendant  to  prove  it.  The  objects  of  the 
trust  are  clearly  defined  in  the  will,  and  were  not,  at  the  time  it 
took  effect,  illegal. 

The  defendant's  counsel  also  contends  that  the  plaintiffs  were 
bound  to  show  that  Henrietta  Laura  Pulteney  did  not  devise  the 
land  in  question.  The  law  never  presumes  a  will,  in  the  absence 
of  proof;  and  the  proof  which  shows  she  made  a  will,  shows  also 
that  it  was  a  will  of  personal  estate  only.  The  argument  of  the 
counsel  for  the  defendant  is  that  having  proved  that  a  will  was 
made,  the  evidence  showing  it  was  of  personal  property  only,  was 
incompetent,  being  by  parol,  and  the  existence  of  a  will  having 
been  proved,  the  law  would  presume  it  was  of  the  real,  as  well 
as  the  personal  property  of  the  testatrix.    This  is  not  fair  rea- 
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soning.  In  the  first  place,  the  existence  of  the  will  could  be  no 
more  proved  by  parol,  than  its  contents ;  and  the  fact  that  the 
will  was  of  personal  estate  only,  was  proved  by  the  same  grade 
and  species  of  evidence,  and  by  the  same  witnesses,  as  the  fact 
of  the  existence  of  the  will  at  all  was  proved.  The  testimony 
must  be  taken  no  farther  than  it  went,  and  that  was  that  she 
made  a  will  of  her  personal  estate  only.  In  the  next  place,  the 
facts  showing  that  she  died  intestate  as  to  the  lands  in  question 
are  proven  by  the  depositions  of  Col.  Troup  and  Mr.  Fellows, 
taken  before  an  examiner  in  chancery,  under  the  act  of  January 
26, 1821.  The  chancellor,  in  pursuance  of  the  second  section  of 
that  act,  declared  his  opinion  that  said  depositions  furnished 
good  prima  facie  evidence  of  the  facts  therein  set  forth,  and  by 
the  third  section  of  the  act  copies  of  depositions,  properly  certi- 
fied under  the  seal  of  the  court  of  chancery,  are  allowed  to  be  re- 
ceived and  read  in  all  courts  of  this  state  as  prima  facie  evidence 
of  the  facts  therein  set  forth,  in  all  suits  which  might  be  depend- 
ing in  the  same  courts  in  which  the  title  of  the  Pulteney  estate 
might  be  the  point  in  issue.  Again ;  if  Henrietta  Laura  Pulte- 
ney made  any  disposition  of  these  lands,  by  devise  or  otherwise,  it 
was  competent  for  and  incumbent  upon  the  defendant  to  prove  it. 

The  defendant's  counsel,  in  the  next  place,  contends  that  the 
plaintiffs  were  bound  to  produce  and  prove  the  deed  of  disposition 
referred  to  in  the  will  of  Sir  John  Lowther  Johnston.  If  the 
will  was  good  and  legal  on  its  face,  to  pass  the  title  to  the  trus- 
tees, it  was  sufficient  for  the  purposes  of  this  suit,  and  it  would 
have  been  entirely  an  act  of  supererogation  for  the  plaintiffs  to 
have  given  evidence  of  the  deed  of  disposition  referred  to.  It 
certainly  was  not  necessary,  in  order  to  vest  the  title  in  the 
trustees,  nor  would  it  have  contributed  to  that  object,  which  was 
accomplished  by  the  express  language  of  the  will.  If  the  de- 
fendant wanted  it  for  any  legitimate  purpose,  the  law  provided 
him  with  the  power  and  means  of  proving  it.  The  defendant's 
counsel  seems  to  suppose  that  if  it  was  produced,  it  would  show 
the  devise  void,  as  creating  a  perpetuity.  But  the  law  will  pre- 
sume no  such  thing,  in  the  absence  of  proof. 

There  is  nothing  in  the  point  raised  on  the  part  of  the  defend- 
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ant  that  the  trustee*  are  to  be  presumed  dead,  from  the  lapse  of 
time  since  they  were  heard  from.  The  rule  is,  that  the  proof  of 
the  death  of  a  person,  known  to  be  once  living,  is  incumbent 
upon  the  party  who  asserts  his  death ;  for  it  is  presumed  that 
he  still  lives,  until  the  contrary  be  proved.  ( Wilson  v.  Hodges, 
2  Eaafs  Rep.  312.)  The  presumption  of  death,  from  any  lapse 
of  time  which  the  evidence  in  this  case  could  justify,  would  only 
apply  where  the  individual  alledged  to  be  dead,  had  left  the 
place  of  his  domicil  and  had  not  been  heard  from  for  seven  years 
or  more.  (Doe  v.  Griffin^  15  Easi)  293.)  No  such  proof  was 
given  or  offered  in  the  present  case. 

I  am  not  able  to  appreciate  the  position  of  the  defendant's 
counsel,  that  "  a  sufficient  time  having  elapsed  to  have  enabled 
the  trustees  to  fully  execute  the  trusts  of  the  will  of  Sir  John 
Lowther  Johnston,  they  are  now  divested  of  the  title  to  the 
lands  in  question."  1st.  It  seems  to  me  it  is  a  question  in  which 
the  defendant  has  no  interest,  and  which  he  is  not  at  liberty  to 
raise  in  this  action.  He  shows  no  claim  whatever  to  the  prem- 
ises in  question ;  and  so  long  as  the  beneficiaries  of  the  trust 
make  no  complaint  of  the  delay  on  the  part  of  the  trustees,  it  is 
not  for  him  to  raise  the  objection,  unless  by  doing  so  he  estab- 
lishes an  outstanding  title,  in  a  person  or  persons  other  than  the 
plaintiffs,  which  would  not  follow,  if  the  premises  contained  in 
the  proposition  were  true.  Suppose  time  enough  has  elapsed  to 
execute  the  trust,  if  it  has  not  been  fully  executed,  the  title  re- 
mains in  the  trustees,  and  the  cestui*  que  trust  alone  have  the 
right  to  take  measures  to  compel  them  to  execute,  or  complete 
the  execution  of  the  trust.  The  rule  that  where  an  estate  is 
conveyed  or  devised  to  trustees  for  particular  purposes,  the  le- 
gal estate  is  vested  in  them  as  long  as  the  execution  of  the  trust 
requires,  and  no  longer,  I  apprehend  only  applies  to  those  cases 
where  the  will,  or  instrument  by  which  the  trust  is  manifested, 
limits  the  time,  either  expressly  or  by  implication,  for  the  con- 
tinuance of  the  trust ;  as  where  the  devise  is  to  a  person  in  trust, 
to  receive  the  rents  and  profits  of  the  land  and  apply  them  to  the 
support  of  a  third  person  during  his  natural  life,  the  trust  would 
continue  during  the  life  of  such  person  only,  and  then  go  to  the 
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heir,  unless  the  mil  contained  some  other  provision  or  limitation 
over.  But  where  the  land  is  devised  in  trust  to  sell  the  same, 
and  apply  the  proceeds  to  certain  specified  objects,  without  any 
provision  for  the  cessation  of  the  trust,  the  title  will  continue  in 
the  trustee  until  the  land  is  sold,  or  until  a  court  of  equity,  upon 
the  application  of  the  beneficiary  of  the  trust,  or  some  person 
having  a  right  to  call  the  trustee  to  account,  shall  remove  him. 
But,  2d,  it  does  not  appear  by  the  bill  of  exceptions  that  the 
trustees  in  the  present  case  have  not  proceeded  with  diligence 
in  the  execution  of  the  trust.  No  evidence  has  been  given  on 
the  subject;  and  it  would  be  too  much  to  presume  negligence 
on  their  part,  when  all  the  circumstances — the  magnitude  of 
the  trust,  the  situation  of  the  property,  and  the  condition  of  the 
country — are  considered. 

The  objection  that  the  defendant  was  not  shown  to  be  in  pos- 
session of  the  premises  in  question,  or  to  have  made  any  claim 
thereto,  at  the  time  of  the  commencement  of  the  suit,  involves  a 
question  of  fact,  which  can  not  be  reviewed  upon  a  bill  of  excep- 
tions, provided  it  appears  there  was  evidence  sufficient  to  be 
submitted  to  a  jury  on  the  question,  which  there  clearly  was,  in 
this  case. 

New  trial  denied. 


*  Same  Term.    Before  the  same  Justices. 

Ackley  vs.  The  People. 

Where,  upon  the  trial  of  an  indictment,  no  proof  is  given,  as  to  the  general 
character  of  the  defendant,  the  law  assumes  that  it  Is  of  ordinary  fairness. 

A  prisoner  on  trial  may  show  what  his  reputation  is,  and  then  the  question  Im 
open  to  the  prosecution,  and  for  the  jury  to  determine,  like  other  controvert- 
ed facts.  But  if  the  prisoner  chooses  to  give  no  evidence  on  the  subject, 
the- jury  are  not  at  liberty  to  indulge  in  conjecture  that  his  character  is  bad, 
in  order  to  infer  that  he  is  guilty  of  the  particular  crime  charged. 
Vol.  IX.  77 
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Error  to  the  Ontario  oyer  and  terminer.  The  indictment 
was  for  burglary  and  larceny,  and  was  tried  at  a  term  of  the 
court  of  oyer  and  terminer  for  Ontario  county,  held  in  Decem- 
ber, 1849.  The  evidence  being  closed,  and  the  counsel  for  the 
prisoner  and  the  people  haying  summed  up  the  cause  to  the 
jury,  and  after  the  court  had  charged  the  jury  and  they  were 
about  retiring  to  deliberate,  the  defendant's  counsel  requested 
the  oourt  to  charge,  that  inasmuch  as  no  evidence  had  been 
given  of  the  general  character  of  the  defendant,  the  law  would 
presume  it  of  ordinary  fairness,  <fcc. ;  and  if  the  prisoner  did  not 
choose  to  give  evidence  upon  the  subject,  the  jury  were  not  at 
liberty  to  indulge  in  conjecture  that  his  character  was  bad,  or 
to  infer  guilt  of  the  particular  crime  charged.  The  court  de- 
clined so  to  charge,  and  did  charge,  that  in  a  case  of  circumstan- 
tial evidence  only,  proof  of  the  defendant's  good  character  was 
admissible  to  repel  the  inference  of  guilt  arising  from  such  cir- 
cumstances ;  and  that  the  absence  of  such  proof  of  good  charac- 
ter, was  to  be  taken  into  the  account  against  him.  The  defend- 
ant's counsel  excepted  to  the  charge,  and  the  defendant  was 
convicted  of  grand  larceny.  Judgment  having  been  passed 
against  him,  he  brought  error  to  this  court. 

S.  S.  Bourne,  for  the  prisoner. 

S.  V.  JR.  Mallory,  (district  att'y  of  Ontario,)  for  the  people. 

By  the  Court,  Welles,  P.  J.  According  to  the  doctrine  of 
the  court  in  The  People  v.  Bodine,  (1  Denio,  814,)  the  charge 
to  the  jury  in  this  case,  in  regard  to  the  consequence'  of  the  de- 
fendant's omission  to  give  evidence  of  good  character,  was  erro- 
neous. If  the  court  had  simply  declined  charging  as  requested 
by  the  prisoner's  counsel,  there  would  have  been  no  error  on 
that  subject,  as  no  evidence  had  been  offered  on  either  side, 
touching  the  defendant's  general  character ;  and  according  to 
some  of  the  authorities,  the  views  contained  in  the  charge,  were 
sound,  But  the  more  recent  cases,  hold  that  where  no  proof  of 
general  character  is  *pen,  the  law  assumes  that  it  is  of  ordinary 
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fairness.  A  prisoner  on  trial,  may  show  what  his  reputation  is, 
and  then  the  question  is  open  to  the  prosecution,  and  for  the 
jury  to  determine,  like  other  controverted  facts.  But  if  the 
prisoner  chooses  to  give  no  evidence  on  the  subject,  the  jury 
are  not  at  liberty  to  indulge  in  conjecture  that  his  character  is 
bad,  in  order  to  infer  that  he  is  guilty  of  the  particular  crime 
charged.  As  the  judgment  must  be  reversed,  on  the  ground  of 
this  error  in  the  charge,  .it  becomes  unnecessary  to  consider  the 
other  questions  raised  on  the  bill  of  exceptions. 

The  judgment  of  the  court  of  oyer  and  terminer  must  be  re- 
versed, and  a  new  trial  granted. 


Same  Term.    Before  the  same  Justice*. 

Borrodaile,  sheriff,  &c.  vs.  Leek  and  another. 

Where,  in  an  action  brought  before  a  justice,  against  a  sheriff,  for  an  escape, 
it  becomes  material  to  inquire  at  the  trial,  at  what  time  the  summons  by 
which  the  suit  was  commenced,  was  issued ;  and  there  is  evidence  tending 
to  show  that  the  summons  was  illegal  and  void,  by  reason  of  its  not  having 
been  issued  by  the  justice  in  person,  but  by  his  clerk,  in  pursuance  of  hia 
directions ;  the  defendant  has  a  right  to  have  submitted  to  the  jury  the 
questions,  what  were  the  instructions  given  by  the  justice  to  his  clerk,  and 
whether  they  were  complete,  so  as  to  enable  the  clerk  to  issue  the  sum- 
mons without  the  exercise  of  any  discretion  on  his  part,  or  directions  from 
any  other  person. 

If  the  court  takes  those  questions  from  the  jury,  and  decides  that  the  sum- 
mons was  lawfully  issued,  the  judgment  will  be  reversed,  and  a  new  trial 
granted. 

A  justice  of  the  peace  can  not  delegate  any  part  of  his  official  power  or  au- 
thority to  another. 

Yet  it  $eems  that  he  may  depute  another  to  do  a  specific  act,  without  vesting 
in  him  any  discretion. 

Error  to  the  late  court  of  common  pleas  of  Wayne  county. 
The  case  originated  in  a  justice's  court. 
The  defendants  in  error  recovered  judgment  against  the  plain* 
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tiff  in  error,  before  the  justice,  for  $78,48  including  costs,  on 
the  5th  of  Dec.  1846,  from  which  he  appealed  to  the  common 
pleas  of  Wayne  county.  The  trial  came  on  in  the  court  of  com- 
mon pleas,  in  January,  1847,  when  the  defendants  in  error  again 
recovered  judgment  for  debt  $73,90,  and  $46,25  costs.  The 
trial  was  by  a  jury.  The  plaintiff  in  error  excepted  to  several 
rulings  of  the  court  below,  which,  with  the  facts  of  the  case, 
sufficiently  appear  in  the  following  opinion 

T.  R.  Strong,  for  plaintiff  in  error. 

William  Clark,  jr.,  for  defendants  in  error. 

By  the  Court,  Welles,  P.  J.  The  action  in  the  courts  below 
was  debt,  for  the  escape  of  one  Riley,  who  had  been  charged  in 
execution  at  the  suit  of  the  defendants  in  error,  who  were  the 
plaintiffs  before  the  justice.  The  plea  was  nil  debet,  with  no- 
tice of  a  voluntary  return  before  suit,  &c.  Upon  the  trial  it 
became  material  to  show  when  the  suit  against  the  sheriff,  for 
the  escape,  was  commenced.  One  of  the  plaintiffs  in  the  court 
below,  with  one  Moon,  a  constable,  called  upon  Mr.  Jamieson, 
the  justice,  for  a  summons  or  summonses  against  the  sheriff,  for 
the  escape  of  Riley.  This  was  early  in  the  morning.  The  jus- 
tice was  not  at  his  office,  and  told  them  to  go  down  to  his  office, 
and  tell  Mr.  McKenzie  to  issue  the  summonses.  They  accord- 
ingly went,  and  McKenzie,  who  was  a  clerk  of  the  justice,  filled 
out  the  summons  by  which  this  suit  was  commenced  before 
the  justice,  and  delivered  it  to  Moon,  the  constable,  who  served 
it.  It  appeared  by  the  testimony  of  Jamieson  and  McKenzie, 
that  the  former  had  signed  a  number  of  summonses  in  blank, 
and  put  them  in  a  particular  place  in  his  office,  and  had  given 
McKenzie  general  authority  to  fill  them  up  and  issue  them,  as 
people  should  call  for  them  in  his  absence.  That  Jamieson,  the 
justice,  was  not  present  when  the  summons  in  question  was 
issued.  A  short  time  after  it  was  issued,  and  during  the  same 
morning,  the  justice,  on  being  told  that  the  words  "  sheriff  of 
the  county  of  Wayne,"  were  not  added  to  the  name  of  the  de- 


I860.]  ~i*  THE  SUPRKMB  COURT.  61* 


Bonrodaile  »♦  Leak* 


fjendant  in  the  summons,  directed  the  constable  to  go  to  Mr*  Mo* 
Kensie  and  have  those  words  inserted,  which  was  accordingly 
done. 

.  Riley  was  proved  to  have  been  off  the  limits  the  same  morn- 
ing, and  before  the  summons  was  issued,  and  probably  remained 
.off  until  after  it  was  issued.     Evidence  was  given  on  both  sides  * 
on  the  question,  what  time  he  returned,  whether  before  the  al- 
teration of  the  summons  or  afterwards. 

The  evidence  to  show  the  directions  to .  McKenzie  from  the 
justice,  in  relation  to  filling  up  and  issuing  the  summons,  and 
as  to  what  was  done  by  McKenzie,  was  the  testimony  of  Jamie- 
son,  Moon  and  McKenzie,  from  all  of  which,  I  think  it  is  to  be 
gathered,  that  the  justice  had  previously  given  McKenzie  gene- 
ral authority  to  issue  summonses,  to  which  he  had  put  his  name, 
and  which  he  had  placed  at  the  disposal  of  McKenzie,  who  was 
to  fill  them  up  and  issue  them  at  his  discretion,  in  the  absence, 
and  without  the  knowledge  of  the  justice,  and  that  McKenzie 
had  been  in  the  habit  of  doing  so.  That  in  this  particular  case, 
Jamieson,  on  being  applied  to  for  the  summons  by  one  of  the 
plaintifis  below,  who  was  in  company  with  Moon,  the  constable, 
referred  them  to  McKenzie,  who  filled  up  and  issued  the  sum- 
mons under  the  direction  of  Moon,  or  of  him  and  one  of  the 
plaintiffs,  in  the  absence  of  the  justice. 

The  court  of  common  pleas  charged  the  jury,  that  the  suit 
was  lawfully  commenced  at  the  time  the  summons  was  first  is- 
sued ;  that  the  amendment  afterwards  made,  was  immaterial ; 
and  that  the  suit  was  commenced  when  the  summons  was  first 
pot  into  the  hands  of  the  constable.  The  counsel  for  the  de- 
fendant in  the  common  pleas  requested  the  court  to  charge  the. 
jury,  that  the  direction  from  the  justice  to  McKenzie,  to  fill  up 
and. issue  the  summons,  was  not  sufficient,  unless  it  contained 
complete  instructions  for  the  filling  up  of  every  material  part  of 
the  process,  without  leaving  any  thing  to  the  discretion  of  Mc- 
Kenzie ;  and  that  it  was  for  the  jury  to  find  whether  the  direc- 
tions contained  these  requisites,  and  whether  McKenzie  issued 
the  process  in  pursuance  of  such  directions.  The  court  declined 
so  to  charge,  and  the  defendant  below  excepted.    After  the 
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plaintiffs  below  had  shown  Riley  off  the  limits  before  the  wait 
was  commenced,  the  burthen  was  thrown  upon  the  defendant  to 
show  a  return  before  the  suit  for  the  escape  was  commenced,  as 
that  would  form  a  good  defense  to  the  sheriff,  in  case  of  an  in- 
voluntary escape.  To  determine  this  question,  it  became  mate- 
rial to  show  when  the  suit  was  in  fact  commenced,  as  evidence 
Was  given  tending  to  show  a  return  of  Riley  to  the  limits  on  the 
day  the  summons  in  question  was  issued.  If  the  summons  was 
illegal  and  void,  by  reason  of  not  having  been  issued  by  the  jus- 
tice in  person,  or  for  any  other  reason,  then  there  was  no  com- 
mencement of  the  suit  until  the  parties  met  and  joined  issue. 
I  doubt  very  much  whether  it  is  competent  for  a  justice  of  the 
peace  to  delegate  any  part  of  his  official  power  or  authority  to 
another.  Indeed,  I  feel  prepared  to  go  the  length  of  saying,  he 
can  not.  But  admitting  this  would  be  carrying  the  doctrine  too 
far,  and  that  a  justice  may  depute  another  to  do  a  specific  act, 
without  vesting  in  him  any  discretion,  I  think  in  this  case,  the 
questions,  what  were  the  instructions  sent  by  Mr.  Jamieson  to 
his  clerk,  Mr.  McKenzie,  in  relation  to  issuing  the  summons  in 
question,  and  whether  such  instructions  were  complete,  so  as  to 
enable  him  to  issue  the  summons  without  the  exercise  of  any 
discretion  on  his  part,  or  directions  from  any  other  person,  were 
questions  which  the  defendant  below  had  a  right  to  have  submit- 
ted to  the  jury.  They  were  questions  which  the  court  took  from 
the  jury  entirely,  deciding  that  the  summons  was  lawfully  is-* 
suedj  and  that  it  was  a  question  with  which  the  jury  had  nothing 
to  do. 

For  this  error  the  judgment  below  should  be  reversed  with 
costs,  and  a  new  trial  ordered  before  the  county  court 

Judgment  reversed* 
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Wnere  the  assignee  of  a  lessee  is  discharged  under  the  bankrupt  act,  his  whole 
title  and  interest  In  the  demised  premises  passes  to  and  Tests  u  the  assignee 
in  bankruptcy.  And  if  he  continues  to  occupy  the  premises  after  the  as- 
signment, in  the  absence  of  any  proof  to  show  that  the  assignee  in  bank- 
ruptcy ever  sold  or  assigned  the  lease  to  him  or  any  one  else,  or  that  the 
tenant  ever  paid  rent  ip  the  landlord,  or  held  under  the  assignee  in  bank- 
ruptcy, it  is  a  conclusion  of  law  that  he  held  under  the  landlord,  as  tenant 
at  will ;  and  he  is  liable  in  an  action  of  assumpsit,  for  use  and  occupation* 

Where  a  lessor,  subsequent  to  the  execution  of  the  lease,  assigns  all  his  real 
estate  to  a  trustee,  in  trust  for  the  payment  of  his  debts,  the  trustee  is  the 
proper  person  to  bring  an  action  against  the  lessee,  for  the  use  and  occupa- 
tion of  the  demised  premises,  subsequent  to  the  assignment  to  him. 

A  person  entering  upon  premises,  under  the  title  of  another,  is  estopped  from 
controverting  his  landlord's  title  at  the  time  he  entered ;  but  not  from  shew- 
ing that  the  title  afterwards  passed  from  his  landlord,  to  another  person. 

Estoppels  in  pais  generally  consist  of  acts,  declarations,  or  admissions  which 
have  been  acted  upon  by  others,  and  are  conclusive  against  the  party 
making  the  declarations  Ac.,  m  all  cases  between  him  and  the  person  whose 
conduct  he  has  thus  influenced. 

It  is  of  the  essence  of  this  species  of  estoppel  that  the  representation  ox  act 
should  have  influenced  the  conduct  of  the  individual  setting  up  ox  alledgingit. 

Assumpsit  for  use  and  occupation.  Flea,  non-assumpsit  «n<l 
bankrupt  discharge.  On  the  4th  of  May,  1889,  the  plaintiff,  by 
writing  under  seal,  leased  to  Marcus  M.  Wheelook  the  premises 
in  question,  being  a  tavern  stand  and  about  twelve  acres  of  land 
in  Campbell  Town,  Steuben  county,  for  five  years  from  May  1, 
1889,  at  a  rent  of  $80  a  year,  payable  semi-annually  in  advance. 
On  the  21st  of  March,  1840,  Wheelock  assigned  the  lease  to  the 
defendant  for  four  years  from  May  1, 1840,  the  plaintiff  having 
previously,  by  indorsement  on  the  lease,  dated  March  18,  1840, 
consented  to  the  assignment.  The  defendant  assigned  his  in- 
terest in  the  lease  to  Ebenezer  Clawson,  on  the  first  of  Novem- 
ber, 1843,  from  that  time  to  May  1, 1844 ;  the  assignment  ex- 
pressing that  it  was  "in  consideration  that  the  said  Clawson 
shall  pay  to  the  above  named  G.  A.  Ryerss  or  his  representa- 
tives, the  rent  for  the  above  named  term  of  six  months."    The 
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defendant,  who  was  a  witness  on  the  trial,  testified  that  he  occu- 
pied the  premises,  under  the  lease  and  assignment  to  him,  from 
some  time  in  1840  to  about  1st  October,  1848.  On  the  27th  of 
May,  1842,  the  defendant  presented  his  petition  in  bankruptcy  to 
the  district  court  of  the  United  States  for  the  northern  district 
of  New- York,  and  was  discharged  in  pursuance  thereof,  October 
4, 1842.  On  the  4th  day  of  July,  1842,  the  plaintiff  conveyed 
and  assigned  to  Joseph  W.  Ryerss  all  his  real  estate,  describing 
the  demised  premises  in  particular,  and  a  claim  against  the  de- 
fendant for  $125,  for  rent  then  due  on  the  premises,  the  said  con- 
veyance and  assignment  being  in  trust,  for  the  payment  of  the 
debts  of  the  plaintiff.  It  was  proved  that  the  use  of  the  prem- 
ises wacT  worth  $80  a  year.  The  cause  was  tried  at  the  Steuben 
circuit  in  March,  1849,  before  a  justice  of  this  court  without  a 
jury,  who  held  and  decided,  among  other  things,  that  notwith- 
standing the  conveyance  of  the  premises  in  trust  by  the  plaintiff 
the  action  might  be  sustained  in  his  name,  the  trustee  being 
cognizant  of  the  proceeding,  and  acting  as  agent  in  the  collection 
of  rent,  and  that  being  concluded  from  setting  up  any  separate 
claim  on  his  own  behalf  as  trustee,  and  nothing  appearing  to 
show  that  the  defendant  had  ever  paid  rent  to  the  trustee,  or  that 
the  latter  had  demanded  payment  of  the  rents  in  his  right  as 
trustee,  or  that  the  defendant  had  ever  disclaimed  holding  under 
the  plaintiff.  And  the  justice  rendered  judgment  in  favor  of  the 
plaintiff  for  $138,50  damages,  being  the  rent  from  May  27, 1842, 
to  the  1st  of  October,  1848,  with  interest.  To  which  decision 
the  defendant's  counsel  excepted. 

After  the  plaintiff  had  rested,  the  defendant's  counsel  moved 
for  a  nonsuit,  on  the  ground  that  the  defendant  having  held  the 
premises  by  virtue  of,  and  under,  a  sealed  lease,  or  agreement, 
assumpsit  for  use  and  occupation  would  not  lie  against  him,  and 
that  the  action  should  have  been  covenant  upon  the  lease ;  which 
motion  was  overruled  and  the  defendant's  counsel  excepted. 
.   A  motion  was  now  made  for  a  new  trial. 

W.  Barnes,  for  the  defendant. 
II.  Campbell,  for  the  plaintiff. 
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Bp  ike  C&urt,  Welles,  J.  I  agree  with  ike  justice  before 
whom  the  cause  was  tried,  that  after  the  whole  title  and  interest 
of  the  defendant  in  the  demised  premises  had  passed  to  and 
rested  in  the  assignee  in  bankruptcy,  the  defendant  did  not  hold, 
use  or  occupy  the  premises  by  virtue  of  his  title  as  assignee  of 
the  lessee  under  die  lease,  and  therefor*  he  is  liable  to  the  land- 
lord for  the  use  and  occupation,  in  an  action  of  assumpsit.  It 
is  urged  that  the  proof  in  the  ease  shows  that  he  did  so  hold  un- 
der the  lease,  as  assignee  thereof.  The  defendant,  who  was  a 
witness  on  the  trial,  testified  that  he  never  made  any  agreement 
with  the  plaintiff,  "  unless  perhaps  he  assented  to  the  assign- 
ment of  the  lease ;"  that  he  held  under  the  written  lease  fromi 
the  plaintiff  to  Wheelock.  There  is  no  proof  whatever  to  show 
that  the  assignee  in  bankruptcy  ever  sold  or  assigned  the  lease 
to  the  defendant  or  any  one  Alse*  or  that  he  ever  paid  rent  to 
the  landlord,  and  none  to  show  that  the  defendant  held  under 
the  assignee  in  bankruptcy.  It  is  a  conclusion  of  law,  therefore, 
that  he  held  under  the  landlord  as  tenant  at  will ;  and  was  liabla 
in  an  action  of  assumpsit  for  the  value  of  the  use  and  occupation. 
The  question  who  the  legal  landlord  of  the  defendant  was^  after 
the  plaintiff's  conveyance  to  Joseph  W.  Ryerss,  is  one  of 
more  difficulty.  By  that  instrument  the  plaintiff's  legal  estate 
and  title  passed  to  Joseph  W.  Ryerss;  and  unless  there  i* 
something  in  the  proof  to  estop  the  defendant  from  setting  it  up, 
it  would  seem  that  he  (Joseph  W.  Byerss)  was  the  individual  to 
brinQg  the  action  for  the  use  and  occupation,  accruing  after  that 
conveyance.  (1  R.  S.  747,  i  23.)  I  do  not  find  any  thing,  ex- 
cepting the  proof  that  Joseph  W.  Ryerss  acted  as  the  plaintiff's 
agent  in  relation  to  collecting  the  rent,  and  that  in  the  defend* 
ant's  assignment  to  Clawson  the  consideration  of  that  assign* 
ment  is  stated  to  be  that  Clawson  should  pay  the  plaintiff  or  hi* 
representatives  for  the  portion  of  the  term  so  assigned.  It  doe* 
not  appear  that  Joseph  W.  Ryerss  ever  made  known  to  the  de- 
fendant his  character  as  agent  of  the  plaintiff;  or  that  the  defend- 
ant ever  knew  of  or  recognised  such  agency ;  and  if  it  were 
otherwise,  I  am  at  a  loss  to  perceive  how  it  would  alter  the  cao* 
His  character  of  trustee  would  make  him  a  quasi  agent;  that  is, 
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it  would  give  him  a  right  to  act  for  and  in  behalf  of  others,  hut 
in  hi*  own  naine.  It  seems  to  me  that  he  had  a  right  to  sustain 
die  action  against  the  defendant  for  the  use  and  occupation ;  and 
if  so,  the  plaintiff  had  not,  unless  the  defendant  is  estopped  from 
denying  the  plaintiff's  title. 

The  defendant  entered  under  the  plaintiff's  title,  and  he  is 
estopped  from  controverting  it  at  the  time  he  entered,  but  not 
from  showing  that  the  title  afterwards  passed  from  the  plaintiff 
to  another  person.  It  remains  only  to  inquire  whether  the  feet 
that  the  defendant,  in  his  assignment  of  the  lease  to  Clawson, 
undertook  to  provide  for  the  payment  of  the  rent  to  the  plaintiff 
lor  the  unexpired  portion  of  the  term,  was  such  a  recognition  of 
the  plaintiff's  title,  as  to  amount  to  an  estoppel.  It  certainly 
was  not  a  technical  estoppel  by  a  deed  or  record.  If  it  was  one 
at  all,  it  was  an  estoppel  in  pais.  Such  estoppels  rest  upon 
principles  of  policy  and  sound  morality.  They  generally  consist 
of  acts,  declarations  or  admissions  which  have  been  acted  upon 
by  others >,  and  are  conclusive  against  the  party  making  them,  in 
all  cases  between  him  and  the  person  whose  conduct  he  has  thus 
influenced ;  and  he  is  estopped  on  grounds  of  public  policy  and 
good  faith,  from  repudiating  his  own  representations  or  acts,  and 
from  denying  the  legal  consequences  which  would  result,  on  the 
assumption  of  their  truth.  It  is  of  the  essence  of  this  species 
of  estoppel,  that  the  representation  or  act  should  have  influenced 
the  conduct  of  the  individual  setting  up  or  alledging  it  Can 
this  be  said  of  any  thing,  which  by  the  testimony  can  be  attri- 
buted to  the  defendant  in  this  case?  In  the  first  place,  the 
assignment  was  of  the  unexpired  portion  of  the  term,  and  the 
supposed  recognition  of  the  plaintiff  a$  landlord  did  not  relate  to 
any  part  of  the  rent,  or  use  and  occupation,  in  controversy ;  and 
in  the  second  place,  it  did  not  appear  that  the  plaintiff  had  done 
any  thing,  or  parted  with  any  right,  upon  the  faith  of  it. 

I  confess  I  am  unable  to  get  over  this  objection  to  the  ruling 
of  the  learned  justice,  or  to  perceive  any  right  the  plaintiff  has 
to  recover  for  any  portion  of  the  use  and  occupation  ef  the  prem- 
ises, excepting  between  the  27th  of  May  and  4th  of  July,  1842. 

To  test  the  question,  suppose  the  defense  was  put  into  the 
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shape  of  a  special  plea,  setting  up  the  defendant's  discharge  in 
bankruptcy,  against  the  claim  for  rent  up  to  and  including  the 
27  th  of  May,  1842,  payment  of  so  much  as  accrued  between  that 
time  and  the  4th  of  July  of  the  same  year,  and  that  on  the  last 
mentioned  day  the  plaintiff  conveyed  the  demised  premises  to 
Joseph  W.  Ryerss — would  not  such  a  plea  be  a  good  answer  to 
the  declaration?  Most  clearly  it  would.  The  discharge  would 
bar  a  recovery  of  the  rent  accruing  up  to  the  presentation  of  the 
petition ;  the  payment  of  that  part  between  May  27th  and  July 
4th,  and  the  assignment  by  the  plaintiff  to  Joseph  W.  Ryerss^ 
would  show  that  the  plaintiff  had  no  right  to  the  residue  of  the 
rent.  Then,  if  a  replication  admitting  the  discharge  in  bank- 
ruptcy, and  the  allegation  of  payment,  and  setting  up  the  same 
matters,  in  answer  to  the  assignment,  as  were  given  in  evidence 
at  the  trial  for  that  purpose,  would  be  a  good  answer  to  the  plea, 
the  ruling  at  the  trial  should  be  sustained.  But  I  apprehend  it 
will  not  be  seriously  contended  that  such  a  replication  would  be 
good. 
A  new  trial  should  be  granted,  with  costs  to  abide  the  event 
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The  admission  of  irrelevant  evidence  is  good  ground  for  a  new  trial,  as  it  is 
impossible  to  say  what  inflnenoe  the  evidence  may  have  exerted,  on  the 
minds  of  the  jury. 

Under  the  rule  of  law  that  in  every  sale  of  personal  property,  there  is  an  im- 
plied warranty  by  the  vendor,  of  title  in  himself,  and  that  he  has  a  right 
to  sell,  the  warranty  extends  also  to  a  prior  lien  or  incumbrance. 

The  essence  of  the  contract  of  warranty,  in  such  cases  is,  that  the  vendor  has 
a  perfect  title  to  the  goods  sold ;  that  the  same  are  unincumbered,  and  that 
the  purchaser  will  acquire,  by  the  purchase,  a  title  free  and  clear,  and  shall 
enjoy  the  possession  without  disturbance  by  means  of  any  thing  done  or 
suffered  by  the  vendor. 

It  is,  therefore,  immaterial,  whether  the  purchaser,  at  the  time  of  his  pur- 
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chftfe,  knew  of  a  previous  levy  upon  the  goods  by  the  sheriff  Be  has  a 
right  to  rely  upon  the  implied  warranty ;  and  if  he  is  evicted  by  a  sale  of 
the  goods  under  a  previous  execution,  he  has  a  right  of  action  against  the 
vendor. 

Where,  In  an  action  upon  a  promissory  note,  the  defense  is,  that  the  property, 
constituting  the  consideration  for  which  the  note  was  given,  was  taken  from 
the  defendant  by  virtue  of  an  execution  against  the  vendor,  in  pursuance 
of  a  levy,  made  prior  to  the  sale  to  the  defendant ;  any  evidence  is  admis- 
sible to  sustain  such  defense,  which  would  be  competent  for  the  purchaser 
at  the  sheriff's  sale  to  give,  In  an  action  against  him  by  the  defendant,  for 
the  property. 

|tt  each  an  action,  the  burthen  of  proof  on  the  defendant,  is  to  show  that  the 
purchaser  at  the  sheriff's  sale,  had  a  right  to  the  property ;  and  that  ha 
has  taken  the  property  by  virtue  of  such  right. 

Where  a  sheriff,  at  the  time  of  levying  upon  property,  did  not  see  the  property, 
nor  know  where  it  was,  but  sat  on  his  horse  in  the  road,  while  the  defendant 
ki  the  execution  named  over  to  him  what  property  he  had,  and  the  officer 
made  a  memorandum  of  it  on  a  piece  of  paper :  Held  that  the  levy,  although 
sufficient  as  against  the  judgment  debtor,  was  not  an  actual  levy,  so  as  to  af- 
fect persons  acquiring  title  subsequently  derived  from  the  judgment  debtor. 


This  was  an  action  of  assumpsit,  commenced  in  November, 
1847,  and  tried  at  the  Steuben  circuit  in  August,  1848.  The 
declaration  contained  the  common  money  counts,  with  a  no- 
tice that  a  note  would  be  given  in  evidence  under  those  counts, 
in  the  words  and  figures  following :  "$120.  One  year  after  date 
I  promise  to  pay  B.  Beach  or  bearer,  the  sum  of  one  hundred 
and  twenty  dollars,  for  value  received.  Prattsburgh,  April  24, 
1844 — Isaac  Ainsworth."  The  defendant  pleaded  non-assump- 
sit to  the  declaration. 

Upon  the  trial,  the  plaintiff  gave  in  evidence  the  note,  of 
which  the  above  is  a  copy,  the  execution  of  which,  by  the  de- 
fendant, was  admitted,  when  the  plaintiff  rested.  The  defense 
relied  upon  by  the  defendant  was,  that  the  note  in  question  was 
given  for  the  purchase  price  of  a  pair  of  horses  and  a  cart,  bought 
by  the  defendant  of  William  A.  Beach  ;  and  that  after  the  pur- 
chase, the  horses  and  cart  had  been  taken  from  the  defendant 
and  sold  by  the  sheriff  of  the  county  of  Steuben,  by  virtue  of  an 
execution  issued  upon  a  judgment  against  said  William  A. 
Beach ;  and  by  virtue  of  which  execution,  the  sheriff  had  levied 
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upon  the  said  horses  and  cart  before  the  sale  to  the  defendant, 
and  had  sold  them  afterwards ;  and  that  thus  the  consideration 
of  the  note  had  wholly  foiled.  To  establish  this  defense,  the 
defendant  proved  that  the  plaintiff  purchased  the  note  of  Beach 
long  after  it  became  due.  The  defendant  then  introduced  in 
evidence  a  certified  copy  of  the  record  of  a  judgment  in  the 
supreme  court,  in  favor  of  the  Bank  of  Geneva  against  William 
A.  Beach,  Moses  H.  Lyon  and  Barrage  Bice,  for  $874,43; 
docketed  Jan.  6, 1841,  and  an  execution  upon  the  said  judgment, 
tested  February  29, 1841,  returnable  in  sixty  days,  received  by 
the  sheriff  of  Steuben  county,  to  whom  it  was  directed,  February 
22, 1841 ;  indorsed,  satisfied  in  full,  March  81, 1886.  The  de- 
fendant then  proved  by  Hiram  Potter,  that  the  said  Potter  was 
sheriff  of  the  county  of  Steuben  in  1841,  and  had  the  said  execu- 
tion for  collection.  That  by  virtue  thereof,  he  levied,  among 
other  things,  upon  a  span  of  horses  and  a  cart,  as  the  property 
of  said  William  A.  Beach.  That  in  the  spring  of  1844,  he  ad- 
vertised the  property  of  Beach,  for  sale.  That  he  saw  said 
Beach  at  his  house  a  week  previous  to  the  sale.  On  the  day  of 
the  sale  he  was  not  there.  That  he  found  the  horses  and  cart 
in  the  possession  of  the  defendant,  and  took  them  from  him  and 
sold  them.  That  he  made  the  levy  in  March  1841.  It  ap- 
peared by  the  testimony  of  Moses  H.  Lyon,  one  of  the  defend- 
ents  in  the  execution,  that  at  the  request  of  sheriff  Potter  he 
went  up  to  Beach's  to  attend  the  sale,  and  found  none  of  the 
property  levied  on.  Beach  was  there,  and  told  the  sheriff  he 
would  go  to  Geneva,  and  if  he  could  not  arrange  it,  he  would 
have  all  the  property  there  in  a  week,  if  he  would  adjourn  the 
sale ;  and  it  was  adjourned  accordingly.  That  they  again  went 
up  to  Beach'B  at  the  end  of  the  week,  to  attend  the  sale,  and 
were  toM  by  one  Clark,  that  Beach  had  sold  the  property  to 
Amsworth.  They  then  went  to  Ainsworth's,  about  half  a  mile, 
and  found  the  property,  and  sold  it  It  appeared  that  the  sale 
was  advertised  to  take  place  at  Beach's  house,  and  that  the  sale 
was  made  at  the  defendant's.  The  defendant  then  proved  that 
the  note  was  given  for  the  horses  and  cart,  which  were  sold,  and 
the  note  was  given  the  day  before  the  sheriff's  sale.    The  de- 
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fendant  then  read,  in  evidence,  a  letter  from  the  plaintiff  to  the 
defendant,  dated  September  24, 1847,  calling  on  him  to  pay  the 
note,  and  stating  that  he  knew  all  the  circumstanced  attending 
the  transaction  and  the  making  of  the  note ;  and  the  defendant 
thereupon  rested. 

The  plaintiff  then  called  the  said  William  A.  Beach  as  a  wit* 
ness,  who  testified  as  follows :  "  I  took  the  note  in  question 
from  the  defendant ;  my  father,  Bildad  Beach,  is  the  payee. 
The  note  was  given  for  a  pair  of  bay  horses  and  an  ox  cart. 
That  property  was  my  father's  at  the  time  it  was  sold  to  Ains- 
worth.  The  horses  had  been  in  my  possession  five  or  six  years 
before  sale,  and  the  cart  about  as  long.  It  became  the  property  of 
my  father  in  1840.  The  consideration  of  the  sale  of  the  horses 
to  my  father,  was  $500,  paid  by  him  to  Henry  Brother,  the 
sheriff  of  the  county  of  Steuben,  on  an  execution  against  me  in 
favor  of  the  Steuben  County  Bank.  My  father,  at  the  time,  owned 
the  farm  on  which  I  resided.  I  was  paying  him  rent  at  the  time 
I  sold  him  this  property.  The  property  had  been  levied  upon  by 
Sheriff  Brother.  The  judgment  was  against  myself  and  M.  H. 
Lyon ;  but  it  was  a  debt  contracted  for  my  benefit,  and  I  wad  to 
pay  it  I  could  not  pay  it ;  and  on  the  day  appointed  by  Sheriff 
Brother  for  the  sale,  my  father,  Mr.  Pratt  and  Mr.  Lyon  came 
there,  and  each  became  responsible  for  one  third  of  the  debt 
My  father  paid  at  the  time  to  Brother,  $500,  part  of  the  amount 
for  which  he  became  responsible.  I  then  sold  him  this  property. 
I  sold  some  of  the  property  levied  upon,  to  Mr.  Pratt;  and  some 
of  it  Mr.  Lyon  had.  I  never  turned  out  this  property  to  Sheriff 
Potter  on  the  execution.  I  told  him  such  property  was  on  the 
farm,  but  that  it  was  my  father's ;  and  how  it  became  his.  It 
was  property  that  my  father  wished  kept  on  the  farm.  He 
talked  of  coming  there  to  live.  When  he  concluded  not  to  do 
so,  he  rented  the  farm  and  authorized  me  to  sell  the  property. 
When  I  sold  the  property  to  Ainsworth,  I  told  him  there  was  a 
levy  on  it ;  but  I  did  not  think  it  good." 

On  the  cross-examination,  the  witness  said :  I  left  for  Ohio 
on  the  25th  of  April,  1844,  about  eight  o'clock  in  the  morning, 
and  took  the  note  with  me.    It  remained  in  my  possession  till 
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th&  spring  of  1846,  when  I  handed  it  over  to  my  father.  It  re- 
mained in  his  possession  till  the  fall  of  the  same  year.  He  then 
let  me  have  it  again.  It  was  owing  to  my  extreme  necessity 
that  he  let  me  have  it.  It  is  a  charge  against  me.  I  kept  it 
till  I  turned  it  ont  to  Mr.  Dresser  in  payment  for  board.  He 
is  my  brother-in-law.  I  boarded  with  him  a  year  and  a  half. 
I  let  him  have  the  note  the  fore  part  of  the  summer  of  1847. 
I  do  not  recollect  any  time  that  I  asked  Potter  to  postpone  the 
sale.  Potter  said  Lyon  directed  him  to  levy.  Think  Potter  and 
Lyon  were  at  my  house  the  12th  or  15th  of  April.  I  think  I 
then  asked  to  have  the  sale  postponed.  I  told  him  if  I  did  not 
get  security  for  the  debt,  I  would  have  the  horses  returned. 
They  were  then  at  my  father's.  I  did  not  return  the  property, 
but  sold  it  to  Ainsworth." 

The  counsel  for  the  plaintiff  again  rested,  and  the  counsel  for 
the  defendant  recalled  Hiram  Potter,  who  testified  as  follows : 
"  At  the  time  I  made  the  levy,  Beach  did  not  tell  me  that  the 
property  belonged  to  his  father.  He  told  me  so  afterwards. 
When  I  made  the  levy  I  sat  on  my  horse  in  the  road,  and  he 
named  over  to  me  what  property  he  had,  and  I  put  it  down  with 
my  pencil  on  a  piece  of  paper,  and  immediately  turned  and  went 
off.  On  the  cross-examination,  the  witness  said :  "  I  did  not  see 
the  horses  or  cart,  or  any  of  the  property  at  the  time  of  the 
levy.  I  do  not  know  where  the  property  was,  at  the  time.  I 
saw  it  afterwards.  I  never  pretended  to  make  any  other  levy 
than  the  one  I  have  spoken  of." 

The  counsel  for  the  defendant  then  called  again  Moses  H. 
Lyon,  and  offered  to  prove  by  him  that  he  sold  the  horses  and 
cart  after  he  had  bid  them  off,  at  the  sale  by  Sheriff  Potter,  and 
applied  the  proceeds  of  the  sale  on  the  execution  against  Wm. 
A.  Beach ;  to  which  the  counsel  for  the  plaintiff  objected,  on 
the  ground  that  the  evidence  offered  was  irrelevant  and  imma- 
terial. But  the  circuit  judge  overruled  the  objection,  and  the 
plaintiff's  counsel  excepted.  The  witness  then  said :  "  I  bid  off 
the  property,  and  afterwards  sold  it  and  gave  the  whole  proceeds 
to  Potter,  to  be  applied  on  the  execution" 

The  evidence  here  closed,  and  the  counsel  for  the  plaintiff 
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requested  the  judge  to  charge  the  jury,  First.  Thai  if  v  aft 
the  time  the  defendant  purchased  the  property  and  gave 
the  note,  he  knew  of  the  levy,  as  testified  to  by  the  witness 
Beach,  there  was  no  fraud  practiced  upon  him,  and  he  could  not 
avoid  paying  the  note.  The  judge  refused  so  to  charge  the  jury, 
and  the  counsel  for  the  plaintiff  excepted.  Second.  That  the 
transaction  spoken  of  by  the  witness  Potter,  was  not  in  law  a 
levy  upon  the  property ;  that  under  such  a  levy  he  had  no  right 
to  take  the  property,  as  he  did,  from  the  defendant ;  and  the  de- 
fendant having  suffered  him  to  do  so,  without  right,  he  could  not 
set  up  such  taking,  as  a  defense  in  this  action.  The  judge 
refused  so  to  charge  the  jury,  and  the  counsel  for  the  plaintiff 
excepted.  The  judge  then  charged  the  jury,  among  other 
things,  that  the  defendant  could  dispute  the  title  of  Bildad 
Beach  to  the  property  for  which  the  note  was  given,  in  the  same 
manner  and  with  the  same  effect  that  a  creditor  of  Wm.  A. 
Beach  could  have  done ;  and  that  if  by  reason  of  the  property 
being  left  in  the  possession  of  William  A.  Beach,  after  the  sale 
by  him  to  his  father,  it  was  still  liable  to  be  taken  on  execution 
against  him,  then  the  defendant  had  made  out  a  good  defense  to 
the  note ;  to  which  charge  the  counsel  for  the  plaintiff  excepted. 
The  said  judge  further  charged  the  jury,  that  the  levy  as  proved 
by  the  witness  Potter,  was  a  good  and  sufficient  levy,  so  far  as 
William  A.  Beach  was  concerned,  and  would  hold  the  property 
as  against  him;  and  the  defendant  acquired  no  title  to  the 
property  by  the  purchase,  and  had  a  good  defense  to  this  suit, 
unless  the  plaintiff  showed  affirmatively  that  the  sale  to  Bildad 
Beach  was  made  in  good  faith,  and  without  any  intent  to  defraud 
creditors.  To  all  and  every  part  of  which  the  counsel  for  the 
plaintiff  excepted.  The  jury  by  their  verdict  found  for  the 
defendant. 

.  The  plaintiff  now  moved  for  a  new  trial,  upon  a  bill  of 
exceptions. 

W.  Barnes,  for  the  plaintiff. 

Geo.  Hastings,  for  the  defendant. 
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JBy  <fe  Omct/,  Wbiibs,  P.  J.  1*  The  first  point  made  by 
the  plaintiff's  counsel  is,  that  the  circuit  judge  erred  in  admit- 
ting proof  that  the  proceeds  of  the  sale  of  the  horses  and  cart 
in  question  were  applied  by  Lyon,  who  purchased  the  property 
at  the  sale  by  Sheriff  Potter,  upon  the  execution  against  Beach. 
5fhe  defense  set  up  was  a  failure  of  title  in  the  defendant,  to  the 
property  for  which  the  note  was  given.  To  establish  it,  the 
defendant  gave  evidence  of  a  judgment  and  execution  against 
William  A.  Beach,  of  whom  he  purchased  the  property,  and  a 
levy  and  sale  by  the  sheriff,  and  that  at  the  time  of  the  levy, 
which  was  before  the  purchase  by  the  defendant!  the  property 
was  in  the  possession  of  and  owned  by  Beach.  At  the  period 
of  the  trial,  at  which  the  question  arose,  the  defendant  had  given 
evidence  of  the  levy  and  sale.  Of  what  consequence -it  was  that 
Lyon,  the  purchaser,  afterwards  sold  the  property  and  applied 
the  proceeds  to  the  payment  of -the  judgment  against  Beach,  I 
am  at  a  loss  to  conjecture.  The  admission  of  irrelevant  evidence 
is  error ;  and  I  see  no  way  of  avoiding  a  new  trial  upon  this 
ground ;  as  it  is  impossible  to  say  what  influence  the  evidence 
nay  have  exerted  on  the  minds  of  the  jury.  {Clark  v.  Varee, 
19  Wend.  282.) 

2.  I  think  there  was  no  error  in  the  refusal  of  the  circuit 
judge  to  charge  the  jury  that  the  defendant  could  not  avoid  die 
payment  of  the  note,  if  he  knew  of  the  levy  at  the  time  he  gave 
it.  It  is  a  principle  of  law  that  in  every  sale  of  personal  prop- 
erty there  is  an  implied  warranty,  by  the  vendor,  of  title  in 
himself.  (Chitty  m  Cont.  188.  2  Bl.  Com.  451.  8  Id.  186. 
Drfreeze  v.  Trumper,  1  John.  R.  274.)  These  authorities 
only  go  to  the  extent  of  showing,  that  in  such  sale,  the  vendor 
impliedly  warrants  that  he  is  the  owner  of  the  goods  and  has 
good  right  to  eelL  They  do  not  settle  the  question  whether  the 
warranty  in  such  case  extends  to  a  prior  lien  or  incumbrance. 
In  the  present  case,  William  A.  Beach,  if  the  property  was  his, 
cr  if;  as  he  swears,  it  was  his  father's,  and  he  was  authorised  by 
his  father  to  sell  it,  had  a  right  in  either  case  to  sell  it  to  the 
defendant,  and  the  general  property  would  pass,  notwithstanding 
the  lien  of  the  execution.    The  question  then  is,  whether  die 
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rule  referred  to,  extends  the  implied  warranty  to  such  lien\  The 
role  is  borrowed  from  the  civil  law,  as  appears  by  Sir  William 
Blackstone,  in  his  commentaries. y{2  Bl  Com.  451.)  On  look- 
ing into  Domat,  I  find  the  rule,  as  established  by  the  civil  law, 
extends  the  warranty  to  liens  and  incumbrances,  as  well  as  te 
the  title.  (Domafs  Civil  Law,  75,  76,  book  1,  tit.  %  Of  the 
Contract  of  Sale,  i  10,  Of  Eviction,  and  other  troubles  to  the 
purchaser.)  The  essence,  then,  of  the  contract  of  warranty  in 
the  present  case  was,  that  the  vendor  had  a  perfect  title  to  the 
goods  sold,  at  the"  time  of  the  sale ;  that  the  same  were  unin- 
cumbered, and  that  the  vendee  should  acquire,  by  the  purchase, 
1  a  title  free  and  clear,  and  should  enjoy  the  possession  without 
disturbance  by  means  of  any  thing  done  or  suffered  by  the 
vendor.  It  was,  therefore,  immaterial,  whether  the  defendant 
knew  of  the  levy  at  the  time  he  purchased.  He  had  a  right 
to  rely  upon  the  warranty ;  and  having  been  evicted,  his  right 
of  action  was  complete  upon  Beach,  so  far  as  this  point  is 
concerned. 

One  part  of  the  plaintiff's  position  in  the  exception  under 
consideration  was,  that  if  the  defendant  knew  of  the  levy,  there 
was  no  fraud  practiced  upon  him.  William  A.  Beach  had  tes- 
tified that  when  he  sold  the  property  to  the  defendant,  he  told 
him  there  was  a  levy  on  it,  but  that  he  did  not  think  it  was 
good.  If  the  question  of  the  defendant's  knowledge  of  the  levy 
was  material  in  that  aspect,  the  circuit  judge  should  have  so 
advised  the  jury,  as  requested.  But  the  gravamen  of  the  de- 
fense was  not  that  a  fraud  had  been  practiced  upon  the  defend- 
ant, but  that  the  consideration  of  the  note  had  failed ;  and  I 
think,  therefore,  the  question  of  fraud,  in  view  of  the  objection, 
was  entirely  immaterial,  and  that  no  error  was  committed  by 
the  judge  in  declining  to  charge  as  requested,  in  this  respect. 

3.  The  judge  charged  the  jury  that  the  defendant  could  dis- 
pute the  title  of  Bildad  Beach  to  the  property  for  which  the 
note  was  given,  in  the  same  manner  and  with  the  same  effect 
that  a  creditor  of  William  A.  Beach  could  have  done ;  and  that 
if  by  reason  of  the  property  being  left  in  the  possession  of  Wit 
liam  A.  Beach*  after  the  sale  by  him  to  his  father,  it  WM  9fi)l 
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liable  to  be  taken  on  execution  against  him,  then  the  defendant 
had  made  out  a  good  defence  to  the  note.  The  plaintiff's  coun- 
sel contends  that  the  defendant  is  not  in  a  situation  to  raise  the 
question  of  the  validity  of  the  sale  by  William  A.  Beach  to  his 
father,  without  showing  a  judgment  and  execution  and  a  valid 
levy. 

It  should  be  borne  in  mind  that  the  point  of  the  defense  was 
that  the  consideration  of  the  note,  which  was  the  horses  and 
cart,  was  taken  from  the  defendant  by  virtue  of  the  execu- 
tion against  William  A.  Beach,  in  pursuance  of  a  levy  made 
prior  to  the  sale  to  the  defendant.  To  sustain  such  defense, 
any  evidence  was  admissible  which  could  have  been  competent 
for  Lyon,  the  purchaser  at  the  sheriff's  sale,  of  the  properly  in 
question,  to  have  given,  in  an  action  of  trover,  trespass,  or  re* 
plevin,  by  the  defendant  against  him,  for  the  property.  In  such 
action  Lyon  would  have  to  justify  by  die  very  same  evidence  as 
was  given  upon  the  trial  in  this  cause.  The  burthen  of  proof 
on  the  defendant  here  was,  to  show  that  Lyon  had  a  right  to 
the  property,  and  that  was  aH  he  had  to  prove,  except  that  Lyon 
had  taken  the  property  hJ  virtue  of  such  right  The  judgment 
and  execution  and  sale  were  duly  proved ;  and  if  the  proof  of 
the  levy  was  sufficient,  the  defense  was  perfect,  provided  by 
reason  of  the  property  being  left  in  the  possession  of  William 
A.  Beach,  after  the  sale  by  him  to  his  father,  it  was  still  liable 
to  be  taken  on  execution  against  him.  Whether  it  was  so  liable, 
it  does  not  appear  that  the  judge  gave  any  opinion ;  nor  that  he 
was  requested  to  do  so.  This  being  a  bill  of  exceptions,  we  can 
notice  only  such  questions  of  law  as  were  passed  upon  at  the 
trial,  or  as  were  raised  and  the  judge  refused  to  decide. 

4.  The  only  remaining  question  raised  in  the  case  is,  upon 
the  sufficiency  of  the  levy.  If  there  was  not  a  valid  levy,  the 
defendant  acquired  a  good  title  to  the  properly,  and  of  course 
his  defense  fails. 

When  the  supposed  levy  was  made,  the  officer  did  not  see  the 
property,  and  did  not  know  where  it  was.  He  sat  on  his  horse 
at  the  time,  in  the  road ;  and  the  defendant  in  the  execution 
named  over  to  him  what  property  he  had,  and  the  officer  made 
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a-  fcemorandfcm  of  it  on  a  piece  erf  paper.  This  appears  by  the 
testimony  of  Mr.  Potter,  the  sheriff,  who  made  the  levy,  and  it 
the  strongest  evidence  in  the  case  to  show  a  valid  levy. 

Mr.  Beach  swears  that  he  did  not  tarn  oat  the  property  to 
Sheriff  Potter  on  the  execution.  He  says  he  told  him  such 
property  was  on  the  farm,  but  that  it  belonged  to  his  father ; 
and  told  him  how  it  became  his.  The  judge  charged  the  jury 
on  this  subject,  that  the  levy  as  proved  by  the  witness,  Potter, 
was  a  good  and  sufficient  levy,  so  far  as  William  A.  Beach  was 
Ooneeraed,  and  would  hold  the  property  as  against  him ;  and 
the  defendant  acquired  no  title  to  the  property  by  the  purchase, 
and  had  a  good  defense  to  this  suit,  unless  the  plaintiff  showed' 
affirmatively  that  the  sale  to  Hildad  Beach  was  made  in  good 
faith,  and  without  any  intent  to  defraud  creditors.  I  think  the 
fitir  interpretation  of  this  part  of  the  charge  is,  that  the  levy  aa 
proved  by  Potter,  was  good  as  against  the  defendant  in  the 
execution  only  ;  and  that  if  the  plaintiff  proved  affirmatively 
that  the  sale  to  Bildad  Beack  was  mad*  in  good  faith  and  with- 
out any  intent  to  defraud  creditors,  it  was  not  good,  and  the 
defendant  was  in  that  case  entitled  to  hoU  the  property  under 
his  purchase. 

In  this  charge,  the  evidence  of  William  A.  Beaek  touching 
the  levy,  is  kid  out  of  view.  The  judge  was  requested*  to 
charge  the  jury,  that  the  transaction  spoken  of  by  the  witness, 
Pbtter,  was  not  in  law  a  levy ;  and  that  under  it  he  had  no  right 
to  take  the  property  from  the  defendant)  dtc,  which  request  the 
Judge  declined. 

The  validity  of  the  lety  was  made  to  depend  upon  the  ques- 
tion, whether  the  purchase  by  Bildad  Beach  was  in  good  faith* 
and  without  any  intent  to  defraud  creditors.  In  this,  I  think 
the  judge  erred.  Admitting  the  purchase  by  Bildad  Beach  to 
have  been  in  bad  faith,  and  with  the  intent  to  defraud  the  credit- 
ors of  William  A.  Beach ;  yet  if  the  purchase  by  the  defendant 
was  in  good  faith  and  without  any  fraudulent  intent,  (and  ha  is 
not  at  liberty  to  contend  otherwise,)  he  was  protected,  unless  the 
levy  was  in  all  respefcts  Strictly  llgal  and  valid. 

We  are  them  to  examine,  whether  the  levy  was  valid  and 
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eftefoal  M  against  all  persons  whomsoever ;  for  unless  H  w*S* 
the  defeftdftbt  whose  purehase  is  to  be  deemed  to  have  been 
made  in  good  faith,  and  a&ompanied  by  possession  of  the  prop- 
erty purchased,  is  not  to  be  affected  by  it. 

It  was  held  in  Ray  v.  Harcourt,  (19  Wend.  R.  495,  497,) 
that  to  constitute  a  valid  levy,  the  goods  should  be  within  the 
view  of  the  officer,  and  subject  to  his  immediate  disposition  and 
control.  In  that  case,  the  property  in  question  was  a  part  of  it 
a  mile  and  a  half,  and  the  residue  two  and  a  half  miles  distant 
from  where  the  levy  was  made  by  the  officer ;  and  the  levy  was 
held  insufficient. 

In  Van  Wyck  v.  Pine,  (2  Hill,  666,)  the  court  reasserted  the 
Mm*  <kctrin*>  and  applied  it  to  a  cam  where  the  officer  Wttfit  eft 
to  the  tkfftk  of  the  defendant  in  the  execution,  and  madea  levy 
<m  his  property,  a  part  of  which  was  in  a  field  where  the  officer 
was  at  the  time  with  the  defendant,  and  in  sight ;  and  another 
part,  being  a  pair  of  oxen,  tad  the  property  in  question*  were  in 
another  let  en  the  saaeftaa^  ab<m«  eighty  rods  distant,  btrt  were 
Hot  seen  by  the  officer  by  reason  of  an  intervening  hill. 

In  the  case  of  Ray  v.  Harcourt,  the  question  was  between 
conflicting  executions ;  and  in  Van  Wyck  v.  Pine>  between  the 
•Acer  claiming  to  have  made  the  levy,  and  a  subsequent  pur- 
chaser ftfcto  the  defendant.  These  cases,  I  think,  govern  the 
present.  Potter,  the  sheriff,  did  not  see  the  property  in  ques- 
tion, and  did  not  know  where  it  was.  It  can  not  be  contended 
that  it  was  under  his  immediate  disposition  or  oontroi.  It  was 
not  aft  itftaal  levy  so  as  to  affect  persons  acquiring  title  subse- 
quently dertrai  trm  the  defendant  in  the  execution.  The  levy 
Was  ttnquestionably  sufficient,  as  against  William  A.  Beach.  I 
very  much  doubt,  whether  an  actual  seizure  of  the  property  is 
ever  neceftttt-y,  as  against  the  defendant  in  the  execution,  which 
i»  *  emt  of  rteerd,  binds  the  personal  property  from  the  time 
efth*  delivery  of  the  execution  to  the  sheriff;  and  if  H  is  t^ 
qtfrod,  it  i*  ooifipetemt  fbr  Urn  by  his  acts  or  declarations,  to 
waive  it  In  the  disposition  of  this  point,  I  lay  out  of  view  the 
erttaee  of  Wiffiam  A.  Beach,  that  he  told  the  defendant  there 
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had  been  a  levy ;  because  that  was  only  important  on  the  ques- 
tion, whether  he  (the  defendant,)  purchased  in  good  faith.  That 
question  was  not  submitted  to  the  jury. 

New  trial :  costs  to  abide  the  event 


Same  Term.    Before  the  same  Justices. 
Dunning  vs.  Stearns. 


k  by  which  one  party  agrees  to  sell  and  the  other  to  purchase, 
certain  personal  property,  at  a  specified  price,  and  that  the  Tender  shall 
retain  a  lien  upon  the  property  until  the  purchase  price  is  paid,  is  in  the 
nature  of  a  chattel  mortgage. 

Where  ashes,  in  an  ashery,  were  among  the  articles  embraced  in  such  an  in- 
strument, but  the  number  of  bushels  was  left  in  blank ;  BAd  that  the  omis- 
sion to  specify  the  quantity  did  not  render  the  instrument  void  for  uncer- 
tainty ;  bnt  that  as  between  the  parties,  it  was  competent  to  prove  by  parol 
evidence  the  quantity  intended. 

Held  also,  that  the  instrument  describing  the  ashes  as  then  being  in  the  ashery 
in  tiie  possession  of  the  purchaser,  and  it  not  appearing  that  there  was  more 

.  than  one  ashery  of  which  he  was  in  possession,  or  that  the  vendor  had  any 
other  ashes  there  than  those  in  question,  this  was  sufficient  notice  to  the  world, 
within  the  spirit  of  the  act  requiring  chattel  mortgages  to  be  recorded,  of 
the  property  intended,  although  the  number  of  bushels  was  not  mentioned. 

ft  is  competent  for  parties  to  agree,  upon  the  sale  and  purchase  of  property, 
that  the  vendor  shall  retain  a  hen  upon  the  property  sold,  as  wen  as  upon 
the  article  into  which  it  shall  be  manuiacturcd.  And  in  such  a  case  the  Ilea 
will  attach  upon  the  new  article  as  mat  as  it  comes  into  existence. 

How  far  the  intermixture  of  property  mortgaged,  with  other  property,  wul 
destroy  the  lien  of  the  mortgage. 

Dunning  sued  Steams  before  a  justice  of  the  peace  of  Monroe 
county,  in  an  action  of  assumpsit,  and  recovered  a  judgment ; 
from  which  Stearns  appealed  to  the  county  court  of  Monroe 
county.  The  trial  came  on  in  the  county  court  in  April,  1848, 
when  Dunning  proved  the  execution  of  a  chattel  mortgage  by 
one  James  C.  Emory  to  said  Dunning,  on  nine  barrels  of  potash, 
dated  April  14, 1845,  to  secure  the  payment  of  $186,56,  which 


48W.]  IN  THE  SUPREME  COURT.  631 


IHmning  v.  Stearns. 


was  duly  filed  on  the  15th  of  April,  1845,  in  the  town  clerk's 
office  of  the  town  of  Webster,  where  Emory  resided ;  that  the 
potash  was  turned  out  to  Dunning  the  same  afternoon  that  the 
mortgage  was  executed,  and  was  afterwards  taken  by  Stearns, 
by  virtue  of  a  writ  of  replevin,  and  sold  by  him. 

The  defendant  then  introduced  in  evidence,  and  proved,  an  in- 
strument  in  writing  in  the  words  and  figures  following,  viz. : 

"This  agreement,  made  the  26th  day  of  February,  1845,  be- 
tween Nelson  Stearns  of  the  town  of  Webster,  N.  Y.,  and  James 
C.  Emory  of  the  same  place.  The  said  Nelson  hereby  agrees  to 
sell,  and  by  these  presents  doth  sell  unto  the  same  James  0. 
bushels  of  ashes  now  in  the  ashery  in  the  possession 
of  the  said  James  C.  at  eight  cents  per  bushel ;  also  a  quantity 
of  lime  at  six  dollars ;  also  eleven  potash  barrels  at  one  dollar 
each;  also  three  cords  of  wood  at  eighty  eight  cents  per  cord. 
The  Baid  James  C.  hereby  agrees  to  pay  the  said  Nelson  for  the 
above  in  first  quality  potash  packed  in  good  oak  barrels,  and  es- 
timated at  what  the  article  is  worth  at  Rochester,  N.  Y. — the 
potash  to  be  delivered  as  fast  as  it  is  packed  at  the  said  Nel- 
son's store  in  Webster,  and  from  said  store  to  Rochester  or 
Fairport,  as  the  said  Nelson  shall  elect.  It  is  further  agreed 
that  the  said  Nelson  is  to  have  and  maintain  a  lien  on  said  ashes, 
lime,  and  barrels,  and  also  the  potash  made  from  the  same,  until 
the  above  claim  is  fully  satisfied,  and  the  said  James  C.  is  to  go 
on  as  soon  as  may  be  and  make  the  potash  from  said  ashes,  with 
all  reasonable  dispatch.  The  said  James  C.  is  to  have  the  priv- 
ilege of  fixing  on  the  price  potash  is  selling  for  any  one  day  after 
it  is  made  until  the  first  day  of  May  next.  The  said  James  C. 
to  be  at  one  half  the  expense  of  inspection.  It  is  further  agreed, 
that  if  the  said  James  0.  can  find  a  purchaser  for  the  said  quantity 
of  potash,  he  may  pay  the  above  -claim  in  cash,  and  dispose  of 
the  potash  as  he  thinks  best ;  or,  if  the  said  Nelson  sells  the 
whole  or  any  part  of  the  potash,  he  may  do  so,  by  accounting  to 
the  said  James  C.  at  the  rate  of  seventy  dollars  per  ton ;  but  in 
ease  the  said  James  C.  does  not  find  a  purchaser,  the  price  of 
the  whole  is  to  be  governed  by  the  Rochester  market  cash  price. 
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In  witness  whereof  the  parties  to  these  presents  have  hertoate 
set  their  hands  and  seals  this  27  th  day  of  February,  1845. 

J.  C.  Emory.  [l.  a.] 

Nelson  Stearns,  [l.  a.]* 
This  agreement  was  executed  and  filed  in  the  office  of  the 
town  clerk  of  Webster  on  the  day  it  bears  date.  It  was  also 
proved,  on  the  part  of  Stearns,  that  Emory  purchased  of  him 
900  bushels  of  ashes,  11  potash  barrels,  S  cords  of  wood,  and  a 
quantity  of  lime,  and  that  the  written  contract  was  made  between 
them  shortly  afterwards.  That  the  ashes  had  not  been  meas* 
wed  when  the  agreement  was  made ;  that  they  were  to  be  mesa* 
and  afterwards  and  the  quantity  inserted  in  the  agreement, 
and  the  blank  was  left  for  that  purpose ;  that  the  ashes  were  in 
the  ashery.  That  .previous  to  the  first  of  April,  1845,  Donning 
knew  of  the  sale  of  the  ashes  by  Stearns  to  Emory,  and  that  be, 
Dunning,  got  a  copy  of  the  agreement  above  set  forth,  before  he 
took  the  ashes  away  on  his  chattel  mortgage.  Emory  had  700 
bushels  of  ashes  in  the  same  ashery,  but  in  a  separate  place  from 
those  purchased  by  him  of  Stearns.  They  were  all,  with  other 
ashes  purchased  by  Emory  of  other  persons,  mixed  and  manu- 
factured into  the  potash  in  question,  which  was  put  into  the 
barrels  purchased  by  Emory  of  Stearns,  and  the  lime  purchased 
in  like  manner  was  used  in  making  the  potash.  The  evidence 
being  closed,  the  county  judge  decided  and  charged  the  jury, 
that  the  identity  of  the  property,  and  the  lien  of  Stearns  by  vir- 
tue of  his  mortgage,  was  lost  and  destroyed  by  the  mixture  above 
mentioned  in  manufacturing  the  same,  and  that  he  had  therefore 
failed  to  make  out  any  defense  to  the  suit ;  and  he  directed  the 
jury  to  find  a  verdict  for  the  plaintiff;  to  which  decision  and 
charge  the  counsel  for  Stearns  excepted.  The  jury  found  a 
verdict  for  the  plaintiff  for  $100,  upon  which  the  county  court 
rendered  judgment  with  costs,  From  this  judgment  the  defend* 
a»t  appealed  to  this  court. 

&  Mathews,  for  the  appellant. 

J.  D.  Husbands,  for  the  respondent. 
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Bjf  the  Court,  Welles,  J.  The  agreement  between  the  de- 
fendant and  Emory,  of  the  26th  of  February,  1845,  was  in  the 
nature  of  a  chattel  mortgage,  upon  the  ashes,  lime  and  barrels* 
{McComber  v.  Parker,  14  Pick.-  497.  Langdon  v.  Bud,  9 
Wend.  80.)  It  was  put  on  the  files  of  the  town  clerk  of  the 
town  of  Webster  before  the  execution  of  the  chattel  mortgage 
from  Emory  to  the  plaintiff.  But  it  is  urged,  that  as  respects 
the  ashes,  it  was  void  for  uncertainty,  as  the  quantity  of  ashes 
b  not  mentioned ;  and  that  it  was  not  competent  to  prove  by  pa- 
rol the  quantity  intended.  As  between  the  parties  to  the  instru- 
ment it  is  abundantly  settled  that  such  proof  was  admissible. 
{Fish  v.  Hubbard,  21  Wend.  651,  and  cases  cited  by  Cowen,  J.) 

Can  strangers,  or  creditors  of  Emory,  take  advantage  of  the 
defect  ?  Did  it  give  notice  to  the  world,  within  the  spirit  of  the 
act  requiring  chattel  mortgages  to  be  filed,  of  the  property  in- 
tended thereby  to  be  sold  by  Emory  to  Steams,  and  upon  which 
the  latter  retained  a  lien?  If  it  did  it  was  sufficient.  The 
maxim  is,  Ut  res'magis,  valeat  quam  pereat.  The  ashes  are 
described  as  the  ashes  then  being  in  the  ashery  in  the  possession 
of  Emory.  It  did  not  appear  that  there  was  more  than  one 
ashery  of  which  Emory  was  in  possession,  or  that  Stearns  had 
any  other  ashes  there  than  those  in  question.  It  seems  to  me, 
therefore,  that  the  fair  intendment  is  that  the  ashes  described 
were  all  that  Stearns  had  in  that  ashery. 

It  is  further  contended  that  the  lien  created  by  the  instrument 
in  question  between  Stearns  and  Emory,  of  February  26, 1845, 
was  lost  and  destroyed  by  the  change  in  the  articles,  produced 
by  the  process  of  manufacturing  them  into  potashes,  and  that  it 
did  not  and  could  not  extend  to  the  manufactured  article,  because 
that  was  not  in  existence  at  the  time  it  (the  lien)  was  created. 
This  might  be  so,  if  it  were  not  for  the  language  of  the  instru- 
ment. (SiUsbury  v.  McCoon,  6  Hill,  425 ;  S.  C.  4  Denio,  832.) 
The  language  referred  to  is  the  following :  "  It  is  further  agreed 
that  the  said  Nelson  is  to  have  and  maintain  a  lien  on  said  ashes, 
lime  and  barrels,  and  also  the  potash  made  from  the  same,  until 
the  above  claim  is  fully  satisfied."  It  was  clearly  the  intention 
of  the  parties  to  the  agreement  to  create  a  lien,  as  well  upon  the 
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potash  to  be  manufactured,  as  upon  the  articles  out  of  which  it 
should  be  made ;  and  I  think  it  was  competent  for  them  to  do  so. 
It  was  an  agreement  to  hypothecate  the  products  of  the  particular 
property  pledged,  and  the  Hen  would  attach  upon  the  new  article 
as  fast  as  it  came  into  existence.  (Story  on  Bail,  i  294.  1  Do- 
mat,  b.  8,  tit  1,  §1,  art.  5.) 

It  is  furthermore  objected  that  the  intermixture  of  the  ashes 
mortgaged  with  other  ashes  of  Emory,  destroyed  the  lien.  It 
does  not  appear  that  the  defendant  knew  of  or  consented  to  the 
mixture ;  and  in  such  case  the  ashes  of  Emory  which  he  mixed 
with  those  mortgaged,  woujd,  by  the  law  on  the  subject  of  con- 
fusion of  goods,  become  accessorial  to  the  mortgaged  property, 
and  come  under,  and  be  subject  to  the  lien  and  operation  of  the 
mortgage.  If  the  defendant  had  consented  to  the  mixture,  the 
effect  would  have  been  to  make  him  tenant  in  common  with  Em- 
ory of  the  ashes,  after  the  mixture  ;  and  for  the  purpose  of  de- 
ciding this  appeal  the  consequence-  would  be  the  same.  The 
county  judge  decided  that "  the  identity  of  the  property  and  lien 
of  the  defendant  by  virtue  of  his  mortgage  was  lost  and  destroy- 
ed by  the  mixture  above  mentioned,  in  manufacturing  the  same, 
and  that  the  defendant  had  therefore  failed  to  make  out  any  de- 
fense to  the  suit."  In  this  I  think  he  erred ;  and  the  judgment 
should  be  reversed,  and  a  new  trial  in  the  county  court  should 

be  ordered,  with  costs  to  abide  the  event. 

Ordered  accordingly. 


Same  Term.    Before  the  same  Justices. 

Glen  and  Mayer  vs.  Gibson  and  others. 

A  court  of  equity  In*  sister  state  has  no  power  to  make  a  decree  directing 
trustees  to  complete  contracts  for  the  sale  of  lands  in  this  state, 

It  is  a  general  rale  that  where  one  person  purchases  land  of  another,  he  is  not 
at  liberty,  afterwards,  to  dispute  the  title  of  his  vendor.  But  this  rule  |t 
subject  to  several  exceptions,  and  is  by  no  means  universal, 


185a]  IN  THE  SUPREME  COURT.  fgft 


Glen  v.  Gibson. 


One  exception  is,  where,  at  the  time  of  the  purchase,  the  vendee  is  in  possession 
as  owner,  claiming  title,  and  his  original  entry  was  not  under  the  vendor. 

Another  exception  is  where  the  vendee,  although  he  entered  under  the  con- 
tract of  purchase,  yet  in  making  the  purchase  was  deceived  or  imposed  upon. 

And  ii  seems  that  where  it  affirmatively  appears  that  both  parties  were  under 
aa  entire  mutual  mistake,  even  as  to  the  law,  in  regard  to  the  right  of  the 
vendor  to  sell,  that  would  fornranother  exception  to  the  rule,  and  the  vendee 
would  not  be  precluded  from  showing  it ;  especially  where  such  supposed 
authority  was  utterly  void  and  ineffectual 

She  rule  is  confined  to  eases  where  the  vendee  enters  into  possession  of  the 
land  under  and  by  virtue  of  the  contract  of  purchase,  or  where,  if  in  pos- 
session, the  possession,  was  without  pretense  of  title  or  right  Where  a 
man  is  in  possession  of  land  as  owner,  claiming  title,  he  is  at  liberty  to  pur- 
chase the  land  over  again  as  often  as  claimants  shall  appear,  who  are  not  m 
possession,  and  thus  quiet  such  claims  and  fortify  his  title,  without  being 
estopped  from  disputing  the  title  of  such  subsequent  vendors,  should  It 
'  afterwards  become  necessary  for  him  to  do  aa 

Trover  for  a  quantity  of  lumber,  tried  at  the  Steuben  circuit 
in  September,  1848.  The  plaintiffs  claimed  title  to  the  lumber, 
as  being  the  owners  in  trust,  and  having  the  legal  title  to  a 
tract  of  land  in  the  town  of  Caton,  Steuben  county,  from  which 
the  trees  were  cut,  out  of  which  the  lumber  in  question  was 
made ;  and  for  that  purpose  gave  in  evidence  an  instrument  in 
writing  dated  10th  July,  18S9,  executed  by  the  plaintiffs,  recit- 
ing that  by  a  decree  of  Baltimore  county  court,  sitting  in  equity, 
bearing  date  25th  February,  1839,  in  a  case  therein  pending  be- 
tween John  Thomas,  Andrew  Layton  and  others,  complainants, 
and  Richard  Caton  and  the  devisees  of  Robert  Oliver  deceased 
and  others,  defendants,  the  said  John  Glen  and  Charles  F. 
Mayer,  of  the  city  of  Baltimore,  were  appointed  trustees  in  the 
place  and  stead  of  the  said  Robert  Oliver  deceased,  and  of  his 
heirs  and  devisees,  under  certain  deeds  of  trust  relating  to  lands 
in  the  county  of  Steuben  in  the  state  of*  New- York,  and  certain 
other  lands,  and  were  directed  by  said  decree  to  carry  out  and  com- 
plete the  contract  of  sale  of  the  said  lands  in  Steuben  county  con- 
taining 4000  acres,  as  made  between  Samuel  Boyer,  Alexander 
Klinefelter  and  Solomon  Beard,  and  the  said  Richard  Oliver  and 
Richard  Caton,  for  the  sum  of  $8000,  by  taking  and  receiving 
from  said  Boyer,  Klinefelter  and  Beard,  their  eight  bonds  for  the 
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payment  of  $1000  each,  in  1, 2,  3, 4, 5,  6, 7  and  8  years,  with  inter- 
est thereon  from  the  time  possession  was  obtained  of  said  lands, 
&c.  and  by  executing  and  delivering  to  said  Boyer,  Klinefelter  and 
Beard  a  bond  of  conveyance  for  the  said  land  in  Steuben  county, 
uid  to  convey  the  said  lands  to  the  said  Boyer,  Klinefelter  and 
Beard,  &c.  on  payment  of  their  said  bonds.  Also  reciting  that 
the  said  Boyer,  Klinefelter  and  Beard  had  executed  to  the  said 
plaintiffs,  trustees,  their  eight  several  bonds  for  $1000  each, 
dated  June  25,  1839,  and  payable  as  aforesaid,  agreeable  to  said 
decree,  and  had  thereby  become  entitled  to  receive  from  the 
plaintiffs  a  bond  of  conveyance  for  said  lands,  agreeably  to  the 
directions  of  said  decree.  The  said  plaintiffs,  as  trustees,  &c. 
therein,  then  bound  themselves  to  Boyer,  Klinefelter  and  Beard, 
on  payment  of  the  eight  bonds,  to  execute  and  deliver  to  them  a 
deed  in  fee  for  the  said  4000  acres  of  land  in  Steuben  county, 
which  were  conveyed  in  trust  to  said  Robert  Oliver  by  said  Rich- 
ard Caton,  by  indenture  dated  March  18, 1825,  and  recorded,  (fee. 
of  all  the  estate,  right,  title,  ice.  of  said  Oliver  and  Caton,  &c. 

The  plaintiffs  then  gave  in  evidence  eight  bonds  executed  by 
the  said  Boyer,  Klinefelter  and  Beard  to  the  plaintiffs,  describ- 
ing them  as  "  trustees  appointed  by  Baltimore  county  court, 
sitting  as  a  court  of  equity  between9'  &c.,  same  parties  as  men- 
tioned in  the  last  instrument,  in  the  penalty  of  $2000  each,  with 
condition,  after  reciting  the  provisions  of  the  decree  as  aforesaid, 
for  the  payment  of  $1000  with  interest  &c,  the  times  of  payments 
in  the  several  bonds  varying  according  to  the  directions  of  the 
-decree,  as  stated  in  the  other  instrument.  These  bonds  all  bore 
date  June  25, 1889.  The  plaintiffs  then  gave  evidence  tending 
to  show  that  a  large  quantity  of  pine  lumber  was  made  from  tim- 
ber taken  by  the  direction  of  Samuel  Boyer,  in  the  winter  of 
1848-4,  from  the  tract  of  4000  acres  in  Steuben  county,  men- 
tioned in  the  said  instrument  and  bond,  which  lumber  was  sold 
by  said  Boyer  to  the  defendants,  and  is  the  lumber  in  controversy. 

After  the  plaintiffs  had  got  through  with  their  evidence,  and 
rested,  the  defendants  introduced  in  evidence  an  exemplification 
of  the  proceedings  and  decree  in  the  Baltimore  county  court,  by 
which  it  appeared  that  the  bill  of  complaint  was  filed  June  80, 
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1887,  setting  forth  among  other  things,  in  substance,  that  by 
deed  dated  March  18, 1825,  Richard  Caton  conveyed  to  Robert 
Oliver  certain  lands  in  the  state  of  New- York  and  in  PennsyW 
vania,  in  the  deed  particularly  described,  upon  trust,  to  sell  the 
same  and  apply  the  proceeds  of  sale  for  the  benefit  of  certain 
persons  mentioned,  including  the  complainants,  referring  to  the 
deed,  a  copy  of  which  was  annexed  to  the  bill,  dec. ;  that  die 
trusts  mentioned  in  the  deed  had  not  been  executed,  aftd  that  the 
said  land  so  conveyed  in  trust  had  not  been  sold ;  and  that  said 
Robert  Oliver  was  dead,  and  that  his  heirs  and  devisees  declined 
executing  the  trust,  and  wished  to  be  released  therefrom,  and 
praying  for  the  appointment  of  new  trustees  in  place  of  the  said 
Robert  Oliver  deceased,  &c. 

The  said  exemplification  showed  that  after  various  petitions 
and  amendments  to  the  bill,  by  adding  and  changing  parties,  and 
other  proceedings  not  necessary  to  be  stated  here,  the  said  Bal- 
timore county  court,  on  the  25th  day  of  February,  1839,  passed 
a  decree  among  other  things  appointing  the  plaintiffs  in  this 
suit  trustees  in  the  place  and  stead  of  said  Robert  Oliver  de- 
ceased, ordering  the  heirs  and  devisees  of  said  Oliver,  who  were 
parties  to  the  said  suit  in  equity,  to  convey  and  release  the  said 
four  thousand  acres  in  Steuben  county,  to  the  said  new  trustees, 
who,  it  was  thereby  declared,  should  hold  the  said  lands  subject 
to  the  trusts  declared  in  the  said  deed  from  Caton  to  Oliver ; 
and  authorizing  them  to  make  the  sale  to  Boyer,  Klinefelter  and 
Beard,  as  aforesaid.  It  was  admitted  that  said  Robert  Oliver 
died  in  1884. 

After  various  other  matters  had  been  given  in  evidence  by 
and  on  behalf  of  the  defendants,  not  material  to  the  questions 
now  decided,  the  counsel  for  the  defendants  offered  to  prove  that 
the  said  Boyer,  Beard  and  Klinefelter  were  in  possession  of  the 
4000  acre  tract  of  land  in  question,  claiming  title,  in  Feb.  1887, 
and  that  they  had  ever  since  continued  so  in  possession,  claim- 
ing title ;  that  the  plaintiffs  never  were  in  possession  of  the 
tract,  or  any  part  thereof;  that  Boyer  being  so  in  possession 
claiming  title,  had  for  this  whole  period  from  1887  to  the  time 
of  the  commencement  of  this  suit,  cut  and  sold  the  timber  and 
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lumber  from  thki  tract,  without  objection  on  the  part  of  the 
plaintiffs,  and  that  while  Boyer  was  thus  in  possession  the  de» 
Pendant  Lyman  Gibson  purchased  from  him  the  lumber  in  eon* 
troversy  in  this  suit,  and  paid  for  it  in  full,  before  any  notice  of 
any  claim  of  the  plaintiffs.  This  evidence  being  objected  to  by 
the  plaintiffs'  counsel,  was  excluded  by  the  justice  presiding  at 
the  circuit,  who  held  that  the  defendants  and  Samuel  Boyer 
were  estopped  from  disputing  the  plaintiffs'  title,  or  setting  up 
title  in  themselves^  and  that  the  plaintiffs  had  shown  sufficient, 
as  against  the  defendants,  to  establish  title  in  themselves*  To 
which  decision  and  ruling  the  defendants  excepted  The  plain- 
tils  recovered  a  verdict  for  the  value  of  the  timber,  dec.  Other 
questions  arose  in  the  course  of  the  trial,  which  are  also  pre* 
sented  on  the  bill  of  exceptions,  but  as  no  notice  is  taken  of 
them  in  the  opinion  which  follows,  it  is  unnecessary  to  state 
them.    The  defendants  moved  for  a  new  trial. 

John  A.  Colliery  for  the  defendants. 

B.  Davis  Noxon,  for  the  plaintiffs. 

By  the  Ooutty  Welles,  P.  J.  The  plaintiffs  entirely  failed 
to  show  title  in  themselves  to  the  lands  upon  which  the  trees 
grew  and  were  cut,  out  of  which  the  lumber  was  made,  for  the 
conversion  of  which,  the  action  was  brought  Upon  the  death 
of  Oliver,  the  trustee,  in  1834,  the  trust  estate  did  not  descend 
to  his  heirs,  or  pass  to  his  personal  representatives ;  but  the 
trust,  being  then  unexecuted,  the  estate  vested  in  the  court  of 
chancery  of  this  state,  and  could  only  be  executed  by  some  per- 
son appointed  for  that  purpose,  under  the  direction  of  that  court 
(1  R.  S.  780,  §  68.)  The  proceedings  of  the  Baltimore  -county 
court  in  equity,  conferred  no  right  whatever  upon  the  plaintiffs, 
as  trustees  or  otherwise,  in  relation  to  the  lands  in  question. 
They  were  entirely  null  and  void  in  regard  to  the  lands  in  this 
state. 

The  question  is,  whether  Boyer  or  those  claiming  under  him, 
are  at  liberty  to  set  up  and  alledge  the  want  of  title  in  the  plain- 
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tills,  after  he,  (Boyer)  with  Beard  and  Klinefelter,  had  entered 
into  an  agreement  for  the  purchase  of  the  lands  from  the 
plaintiffs. 

The  proceedings  of  the  court  in  Baltimore,  which  were  intro- 
duced and  made  evidence  bj  the  defendants,  show  by  the  amend- 
ed bill  filed  in  that  court,  that  Boyer,  Beard  and  Klinefelter 
had  contracted  with  Caton  and  Oliver,  for  the  purchase  of  the 
same  land.  This  must  have  been  as  long  ago  as  1884,  as  Oliver 
died  in  that  year.  The  contract  of  purchase  from  the  plaintiffs 
was  in  July,  1889,  and  was  made  in  pursuance  of  the  decree  of 
the  Baltimore  court,  which  was  passed  in  February,  1889.  If 
that  arrangement  had  been  carried  out,  and  effectuated  by  the 
payment  of  the  purchase  money,  and  the  execution  of  a  convey- 
ance by  the  plaintiffs,  it  is  impossible  to  see  that  the  purchasers 
would  thereby  have  acquired  any  title  whatever,  legal  or  equit- 
able, to  the  land.  The  proceedings  in  the  Baltimore  court  seem 
to  have  been  founded  in  an  entire  misapprehension  of  the  law, 
and  of  the  power  of  that  court  over  the  subject  matter  of  the 
suit,  as  regards  lands  in  this  state. 

The  defendants  offered  to  prove  that  Boyer,  Beard  and 
Klinefelter  were  in  possession  of  the  land,  claiming  title,  from 
February,  1887,  and  had  ever  since  so  continued  in  possession ; 
that  the  plaintiffs  never  were  in  possession  of  the  land,  or  any 
part  of  it  That  Boyer,  being  thus  in  possession  claiming  title, 
had,  for  the  period  from  1887  up  to  the  commencement  of  the 
suit,  cut  and  sold  the  timber  and  lumber  from  this  land,  without 
objection  on  the  part  of  the  plaintiffs ;  and  that  while  Boyer  was 
thus  in  possession,  the  defendant  Lyman  Gibson  purchased 
from  him  the  lumber  in  controvesy,  and  paid  for  it  in  full,  before 
receiving  any  notice  that  Boyer  had  no  right  to  sell  it.  This 
was  objected  to  by  the  plaintiffs'  counsel,  and  the  evidence  excluded 
by  the  judge  ;  who  held  that  the  plaintiffs  had  shown  sufficient, 
as  against  the  defendants,  to  establish  title  in  themselves ;  and 
that  Boyer  and  the  defendants  were  estopped  from  disputing  the 
plaintiffs'  title,  or  setting  up  title  in  themselves.  I  am  con- 
strained, for  several  reasons,  to  dissent  from  the  learned  justice 
in  excluding  the  evidence  offered,  and  in  holding  as  matter  of 
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law,  that,  the  defendants  and  Boyer  were  estopped  from  disp«-* 
ting  the  plaintiffs  title,  or  setting  up  title  in  themselves.  I  am 
aware  of  the  general  rule,  that  where  one  person  purchases  land 
of  another,  he  is  not  at  liberty  afterwards  to  dispute  the  title  of 
his  vendor.  {Jackson  v.  Ayres,  14  John.  R. 224,  and  note  (a) 
at  the  end  of  the  ease.)  This  rule,  however,  is  subject  to  seve- 
ral exceptions,  and  is  by  no  means  universal.  One  exception  is, 
where,  at  the  time  of  the  purchase,  the  vendee  is  in  possession 
as  owner,  claiming  title,  and  his  original  entry  was  not  under  the 
vendor.  {Jackson  v.  Leek,  12  Wend.  R.  105;  Jackson  v. 
Spear,  7  Id.  401 ;  Jackson  v.  Cuerden,  2  John.  Cos.  853.) 
In  this  case  one  part  of  the  offer  was  to  show  that,  in  1837, 
and  from  that  time  down  to  the  trial,  Boyer,.  from  whom 
the  defendants  purchased  the  lumber,  together  with  Beard  and 
Klinefelter,  were  in.  possession  as  owners,  claiming  title.  This- 
would  have  been  prima  facie  evidence  of  title  in  Boyer  and  his 
associates,  commencing  several  years  prior  to  any  pretense  of 
title  in  the  plaintiffs,  and  to  the  contract  of  purchase  with  them. 
I  understand  the  rule  in  question  is  confined  to  cases  where  the 
vendee  enters  into  possession  of  the  land,  under  and  by  virtue 
of  the  contract  of  purchase,  or  where,  if  in  possession,  it  was 
without  pretense  of  title  or  right.  But  where  a  man  is  in  pos- 
session of  land  as  owner,  claiming  title,  he  is  at  liberty  to  pur- 
chase the  land  over  again  as  often  as  claimants  shall  appear,  who 
are  not  in  possession,  and  thus  quiet  such  claims  and  fortify  his 
title,  without  being  estopped  from  disputing  the  title  of  such  sub- 
sequent vendors,  should  it  afterwards  become  necessary  for  him 
to  do  so.  The  principle  is,  that  where  one  is  put  in  possession 
of  land  by  another,  the  former  is  not  at  liberty  to  controvert  the 
title  of  the  latter,  until  he  has  restored  the  possession  so  re- 
ceived, and  placed  the  other  party  in  as  good  condition  as  he  was 
before  he  parted  with  the  possession.  Another  exception  io  the 
rule  in  question  is,  where  the  vendee,  although  he  entered  under 
the  purchase,  yet  in  making  the  purchase,  was  deceived  or  im- 
posed upon.  (Jackson  v.  Ay  res,  14  John.  224.)  And  I  am 
inclined  to  think,  that  where  it  affirmatively  appears  that  both 
parties  were  under  an  entire  mutual  mistake  even  as  to  the  law, 
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ill  regard  to  the  right  of  the  vendor  to  eell,  as  in  this  case,  it  would 
form  another  exception  to  the  rule ;  and  the  vendee  would  not  be 
precluded  from  showing  it ;  especially  where  such  supposed  au- 
thority Iras  utterly  void  and  ineffectual.  (Story's  Eq.  Jur,  h  184.) 
I  forbear  noticing  the  other  points  raised  upon  the  argument, 
as  the  views  already  presented  are  sufficient  to  show  that  the 
defendants  are  entitled  to  a  new  trial. 

New  trial  granted. 


Same  Term.    Before  the  same  Justices. 

Bull  vs.  Willard. 

Contracts  for  the  sale  of  land  are,  in  their  nature,  executory ;  and  generally, 
the  acceptance  of  a  deed,  in  pursuance  of  a  contract,  is  prima  facie  an  exe- 
cution thereof,  and  the  rights  and  remedies  of  the  parties  are  to  be  deter- 
mined by  the  dead,  and  the  agreement  thenceforth  becomes  void,  aad  of  bo 
farther  effect  But  parties  may  enter  into  covenants  collateral  to  the  deed ; 
and  cases  may  arise  in  which  the  deed  would  be  regarded  as  only  a  part 
execution  of  the  contract,  where  the  provisions  of  the  two  instruments 
clearly  manifest  such  to  have  been  the  intention  of  the  parties. 

It  frequently  becomes  a  nice  and  difficult  question  to  determine  whether 
covenants  contained  in  an  agreement  for  the  sale  of  land,  are  collateral  to 
those  providing  for  the  execution  of  the  deed,  or  are  so  connected  with  it 
as  to  be  at  an  end,  and  become  merged  or  satisfied  in  the  execution  of  the 
deed.    Per  Welles,  P.  J. 

The  true  oriterton  upon  that  question  is,  that  the  covenant,  in  order  to  be 
deemed  collateral  and  independent,  so  as  not  to  be  destroyed  by  the  exe- 
cution of  the  deed,  must  not  look  to,  nor  be  connected  with  the  title,  pot- 
session,  quantity,  or  emblements  of  the  land  which  is  the  subject  of  the 
contract.  If  it  does  so,  the  execution  of  the  deed,  in  pursuance  of  the  con- 
tract, will  operate  as  an  extinguishment  of  it. 

An  agreement  was  made  between  the  plaintiff  and  defendant,  by  which  the 
latter,  upon  certain  payments  being  made  by  the  plaintiff,  was  to  convey  to 
him  a  certain  quantity  of  land  therein  described.  And  the  defendant  far- 
ther covenanted  and  agreed,  that  he  would  redeem  that  part  of  the  land 
(amounting  to  about  17  acres)  which  had  been  sold  for  taxes ;  and  that  if  it 
should  be  redeemed  by  the  plaintiff,  the  amount  paid  by  htm  should  apply 
Vol.  IX.  81 
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m  so  much  paid  on  the  contract;  and  that  if  the  land  could  not  bo  re- 
deemed, a  deduction  should  be  made  from  the  contract.  Udd,  that  toll 
covenant  was  inserted  for  the  benefit  of  the  vendee,  for  the  purpose  of  re- 
moving an  incumbrance  then  resting  upon  a  portion  of  the  premises,  and 
that  it  looked  solely  to  the  title  which  the  purchaser  was  to  receive.  That 
the  defendant  was  legally  bound  to  make  the  redemption ;  and  the  title  to 
the  17  acres  having  been  lost,  by  his  neglect  to  redeem,  ktld  «2»,  thai  toe 
plaintiff  was  not  bound  to  pay  for  that  part  of  the  land,  nor  to  take  a  deed 
including  it 
Udd  further  j  that  the  vendee  having  voluntarily  paid  the  purchase  money  for 
the  17  acres  as  well  as  for  the  rest  of  the  land,  and  demanded  and  received 
a  deed  for  the  whole,  he  could  not  maintain  an  action  upon  the  contract,  to 
recover  the  value  of  the  17  acres  sold  for  taxes ;  his  only  remedy  being  upon 
the  covenants  in  his  deed. 

Covenant,  tried  at  the  Steuben  circuit,  in  December,  1848, 
before  Marvin,  justice.  Upon  the  trial  the  plaintiff  gave  in 
evidence  a  contract,  or  agreement  in  writing,  between  the  parties, 
under  their  seals,  bearing  date  June  13th,  1836,  by  which  the 
defendant  agreed  to  sell  to  the  plaintiff  three  certain  parcels  of 
land  in  Steuben  county ;  one  of  85^Ar  acres,  one  of  47  £  acres, 
and  one  of  148  M  acres,  and  to  convey  the  same  to  the  plaintiff, 
his  heirs  or  assigns,  by  a  good  and  sufficient  deed  in  the  law,  in 
fee  simple,  upon  performance  by  the  plaintiff  of  the  covenants 
therein  contained  on  his  part  to  be  performed.  The  defendant 
then  covenanted  in  and  by  said  contract  or  agreement  as  follows : 
"  The  said  party  of  the  first  part  (the  defendant)  further  cove- 
nants and  agrees  with  the  party  of  the  second  part  (the  plain- 
tiff) to  redeem  that  part  or  parts  of  said  lots  which  has  been 
sold  for  taxes,  amounting  to  about  seventeen  acres,  and  if  re- 
deemed by  the  party  of  the  second  part,  the  amount  paid  by  him 
shall  apply  as  so  much  paid  on  this  contract,  and  if  the  same 
can  not  be  redeemed,  to  be  deducted  from  this  contract."  The 
contract  then  provided  for  the  payment  by  the  plaintiff  to  the 
defendant,  of  the  purchase  money,  amounting  to  $846,45 ;  $100 
to  be  paid  down,  and  the  balance  in  six  annual  payments,  from 
date,  with  annual  interest ;  the  plaintiff  to  pay  all  taxes,  <fcc. ; 
and  finally,  that  a  failure  by  the  plaintiff  to  perform  any  or 
either  of  the  covenants  on  his  part,  should  excuse  the  defendant 
from  conveying  the  premieres  ps  before  provided. 
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Upon  thift  contract  were  various  indorsements,  signed  by  the 
defendant,  of  payments,  amounting  in  the  aggregate  to  the 
whole  of  the  purchase  money  and  interest  The  contract  had 
been  assigned  by  the  plaintiff  to  Robert  L.  Underhill,  and  by 
Underbill  to  Reuben  Robie.  The  first  assignment  bore  date 
April  10th,  1842;  and  the  other  was  dated  in  June,  1842. 
There  was  also  indorsed  upon  it  the  following:  "Received, 
Bath,  7th  Dec.  1848,  from  Stephen  Willard,  the  deed  mentioned 
in  the  within  contract" 

The  plaintiff's  counsel  next  read  in  evidence  a  deed  executed 
by  the  defendant  and  wife  to  the  said  Reuben  Robie,  dated 
June  26th,  1843,  conveying,  with  a  covenant  of  warranty,  to 
said  Robie,  the  whole  of  the  premises  described  in  the  contract, 
including  the  parts  thereof  sold  for  taxes,  in  consideration  of 
$846,45,  as  expressed  in  the  deed;  which  deed  was  duly 
acknowledged,  and  was  recorded  in  the  office  of  the  clerk  of 
Steuben  county,  December  7th,  1848.  The  defendant's  counsel 
next  read  in  evidence  the  record  of  a  deed  from  Bates  Cook, 
comptroller  of  the  state  of  New- York,  to  Henry  Crossman,  dated 
September  13, 1839,  and  recorded  in  the  clerk's  office  of  the 
county  of  Steuben,  November  11th,  1842,  conveying  to  said 
Grossman,  in  consideration  of  $4,08,  the  premises  therein  de- 
scribed, which  were  eight  acres  out  of  one  of  the  parcels  em- 
braced in  the  contract,  and  nine  acres  out  of  another  of  said 
parcels,  which  deed  recited  a  sale  of  said  premises  by  the  comp- 
troller for  arrears  of  taxes,  in  March  and  April,  1884. 

The  plaintiff's  counsel  then  proved  by  a  witness,  that  he,  the 
witness,  was  present  when  Robie  demanded  a  deed  from  the 
defendant,  and  was  about  proving,  and  offered  to  prove,  that  at 
the  time  Robie  presented  the  deed  to  the  defendant  for  execu- 
tion, he  demanded  of  him  payment  of  the  value  of  the  land  which 
had  been  sold  for  taxes,  and  that  Robie  distinctly  told  him  that 
he  would  not  receive  the  deed  in  full  performance  of  the  contract! 
but  would  hold  him  liable  for  the  value  of  the  land  which  had 
been  sold  for  taxes.  And  that  at  the  time  the  deed  was  deliv- 
ered to  him,  Robie  told  the  defendant  that  he  would  not  receive 
the  deed  in  full  performance  of  the  covenants  contained  in  the 
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contract,  but  that  ho  would  receive  it  as  part  performance  there- 
of;  and  that  he  would  not  deliver  up  or  discharge  the  oontraet 
until  the  defendant  paid  him  the  money  for  the  value  of  the  land 
which  had  been  sold  for  taxes.  That  the  defendant  left  the 
deed  with  Robie,  and  insisted  that  he  should  give  up  the  eon- 
tract,  and  that  Robie  refused  so  to  do,  and  in  the  presenoe  of 
WiHard  indorsed  the  receipt  of  the  deed  on  the  oontraet.  That 
after  Robie  had  paid  the  balance  due  on  the  contract  to  the 
defendant,  he  (Robie)  purchased  the  lands  sold  for  taxes,  of 
Crossman,  on  the  4th  day  of  October,  1848,  for  $42,50.  The 
evidence  so  offered  was  objected  to  by  the  defendant's  counsel, 
and  excluded  by  die  circuit  judge,  and  die  plaintiff's  counsel 
excepted. 

The  plaintiff  neither  giving  nor  offering  further  evidence,  was 
nonsuited. 

A  motion  was  now  made  to  set  aside  the  nonsuit,  and  for  * 
new  trial. 

E.  Howell,  for  the  plaintiff. 

Robert  Campbell,  for  the  defendant. 

By  the  Court,  Welles,  P.  J.  The  principal,  if  not  the  only 
question,  in  this  caste  is,  whether  accepting  the  conveyance  of 
the  premises  described  in  the  contract,  including  the  part  which 
had  been  sold  for  taxes,  by  Robie,  who  had  succeeded  to  Bull's 
interests,  and  for  whose  benefit  this  action  is  brought,  is  to  be 
deemed,  under  the  circumstances,  a  full  execution,  on  the  part 
of  the  defendant,  of  the  contract  Contracts  for  the  sale  of  land 
are  in  their  nature  executory,  and  generally,  the  acceptance  of  a 
deed  in  pursuance  of  their  stipulations  is  prima  fade  an  execu- 
tion of  the  contract,  and  the  agreement  thereby  beoomes  void 
and  of  no  further  effect.  Parties  may  nevertheless  enter  into 
covenants  collateral  to  the  deed,  and  cases  may  arise  in  which 
the  deed  would  be  regarded  as  only  a  part  execution  of  the  oon- 
traet, where  the  provisions  of  the  two  instruments  clearly  mani- 
fest such  to  have  been  the  intention  of  the  parties.    But  lbs 
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prima  fade  presumption  of  law,  arising  fioom  the  acceptance  of 
tie  deed  is,  that  it  is  an  execution  of  the  whole  contract,  and  the 
rights  and  remedies  of  the  parties,  in  relation  to  the  contract, 
are  to  he  determined  by  the  deed,  and  the  original  agreement 
becomes  void.  (Hougktailing  v.  Lewis,  10  John.  R.  297.)  It 
frequently  becomes  a  nice  and  difficult  question  to  determine 
whether  covenants  contained  in  an  agreement  for  the  sale  of 
land,  are  collateral  to  those  providing  for  the  execution  of  the 
deed,  or  are  so  connected  with  it,  as  to  be  at  an  end  and  become 
merged  or  satisfied  in  the  execution  of  the  deed.  .1  have  not 
been  able  to  fa  npon  a  better  criterion,  upon  that  question,  than 
that  the  covenant,  in  order  to  be  deemed  collateral  and  indepen- 
dent, so  as  not  to  be  destroyed  by  the  execution  of  the  deed, 
most  not  look  to,  or  be  connoected  with  the  title,  possession, 
quantity  or  emblements  of  the  land  which  is  the  subject  of  Hue 
contract ;  and  that  if  it  does  so,  the  execution  of  the  deed,  in 
pursuance  of  the  contract,  will  operate  as  an  extinguishment  of 
it ;  and  I  am  disposed  to  pit  this  case  upon  that  ground,  and 
decide  it  by  that  rule. 

It  becomes  important,  therefore,  to  look  at  the  contract  in  this 
case,  or  that  part  of  it  m  particular,  for  the  violation  of  which, 
the  plaintiff  complains.  It  is  an  agreement  between  the  parties, 
by  which  the  defendant  is,  upon  certain  payments  being  made, 
to  convey  to  the  plaintiff  282  -fib  acres  of  land  therein  described, 
consisting  of  three  lots  or  parcels.  The  contract,  then,  contains 
the  following  clause :  "  The  said  party  of  the  first  part  (the 
defendant)  further  covenants  and  agrees  with  the  party  of  the 
second  part  (the  plaintiff)  to  redeem  that  part  or  parts  of  said 
lots  which  has  been  sold  for  taxes,  amounting  to  about  seventeen 
acres ;  and  if  redeemed  by  the  party  of  the  second  part,  the 
amount  paid  by  him  shall  apply  as  so  much  paid  on  the  contract ; 
and  if  the  same  can  not  be  redeemed,  to  be  deducted  from  this 
contract" 

This  provision  was  obviously  inserted  for  the  benefit  of  the 
vendee,  for  the  purpose  of  securing  a  good  title,  or  rather,  for 
the  purpose  of  removing  an  incumbrance  then  resting  upon  a 
portion  of  the  premises.    It  looked  solely  to  the  title  which  the 
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vendee  was  to  receive  to  the  land.  It  provided  for  the  plaintiff's 
redeeming,  in  case  the  defendant  neglected  to  redeem.  I  do  not 
say  that  this  left  the  defendant  at  liberty  to  neglect  to  redeem, 
and  apply  the  amount  the  plaintiff  should  have  to  pay,  as  pay- 
ment on  the  contract  I  incline  to  think  it  did  not ;  and  that 
he  was  legally  bound  to  make  the  redemption  if  it  could  be  done ; 
and  if  it  could  not  be  done,  then  a  deduction  was  to  be  made.  I 
mention  it  to  show  that  reasonable  provision  was  made  to  secure 
the  plaintiff  from  loss,  in  case  the  defendant  made  default  in  re- 
deeming. He  neglected  to  avail  himself  of  it,  as  I  think  he  had 
a  right  to  do ;  and  as  it  did  not  appear  that  the  part  sold  for 
taxes  could  not  be  redeemed,  but  on  the  contrary,  we  know  that 
the  law  secured  to  the  defendant,  if  not  to  the  plaintiff,  the  right 
to  redeem ;  and  the  title  to  the  seventeen  acres,  if  the  comp- 
troller's deed  gave  a  title,  was  lost  by  the  defendant's  neglect ; 
the  plaintiff,  or  Robie,  his  assignee,  was  not  bound  to  pay  for 
that  part  of  the  land,  or  take  a  deed  including  it,  unless  it  had 
been  redeemed.  But  the  bill  of  exceptions  shows  that  Robie 
demanded  and  received  a  deed  for  the  whole ;  and  that  the  pay- 
ment of  the  purchase  money  was  voluntary,  as  well  for  the  seven- 
teen acres,  as  for  the  rest.  When  the  deed  was  delivered,  (as- 
suming the  proof  offered  and  excluded,  to  have  been  given,)  the 
parties  to  it  disputed  about  the  effect  of  the  deed  upon  the  eon- 
tract  ;  Robie  insisting  that  it  was  not  received  in  full,  but  only 
in  part  performance  of  the  contract,  and  demanding  pay  for  the 
seventeen  acres  sold  for  taxes  ;  and  the  defendant  insisting  that 
the  contract  should  be  given  up.  I  do  not  regard  tHe  declara- 
tions of  the  parties  at  that  time  of  any  importance  upon  the 
question  whether  the  execution  and  delivery  of  the  deed  by  the 
defendant  and  its  acceptance  by  Robie,  was  a  satisfaction  or 
extinguishment  of  the  previous  contract.  The  question  is  not 
one  of  intention  of  the  parties,  but  of  strict  law,  as  to  the  effect 
of  the  acceptance  of  the  deed  by  Robie.  It  is  not  denied  that 
he  received  it,  or  that  there  was  a  full,  unconditional,  and  com- 
plete delivery.  I  think  the  proof  offered,  was  properly  ex- 
cluded. 
The  deed  contained  a  covenant  of  warranty,  which  would  hare 
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given  the  plaintiff  a  remedy  in  case  of  eviction.    I  think  after 
he  accepted  the  deed,  that  was  his  only  remedy.    Whether  he 
has  lost  that  by  buying  in  the  seventeen  acres,  it  is  not  neces- 
sary to  decide. 
The  motion  to  set  aside  the  nonsuit,  should  be  denied. 


Albany  General  Term,  December,  1850.    Watson,  Parker, 
and  Wright,  Justices. 

Ingalls  vs.  Lee  and  Kino. 

Hunt,  being  the  owner  of  ft  promissory  note  for  $1000,  made  by  Hayes  and 
Churchill,  applied  to  Cornell  to  pay  him  the  money  on  it.  Cornell  agreed 
to  give  Hunt  $900  for  the  note,  if  the  latter  would  himself  indorse  it,  and 
also  get  L.  &  K.,  the  defendants,  to  indorse  it  L.  &  K.  indorsed  it  by  re- 
quest of  Hunt,  and  for  his  accommodation,  he  haying  first  indorsed  it  himself. 
The  note  was  then  delivered  to  Cornell,  who  paid  to  Hunt  $900  therefor. 
Subsequently,  and  before  the  note  became  due,  Hayes  &  Churchill  became 
insolvent.  Hunt  then  applied  to  Cornell,  to  be  permitted  to  substitute  two 
notes  in  lieu  of  the  $1000  note.  Cornell  consented  to  accept  two  notes,  to 
be  signed  by  Hunt  and  indorsed  by  L.  &  K.  Such  notes  were  accordingly 
made,  and  delivered  to  Cornell,  who,  in  consideration  thereof,  delivered  up 
to  Hunt  the  $1000  note.  In  an  action  brought  upon  the  substituted  notes ; 
Held  that  the  transaction  in  respect  to  the  original  note  was  a  sale  and  not  a 
loan,  and  did  not  amount  to  usury;  that  the  giving  of  the  new  notes  was  a 
new  contract*,  and  that  the  plaintiff  was  entitled  to  recover  the  amount 
thereof. 

It  is  settled  that  an  indorsee,  who  buys  a  note  at  less  than  its  face,  can  recover 
against  the  indorser  no  more  than  the  sum  for  which  he  bought  the  note, 
with  interest ;  though  he  may  recover  the  full  amount  of  the  note  against 
the  maker. 

This  rule  applies  only  as  between  the  parties  to  the  sale ;  and  rests  upon  the 
principle  of  recovering  back  the  consideration  paid.  It  does  not  apply  to 
third  persons  who  indorse  for  the  accommodation  of  the  payee,  and  who  are 
not  parties  to  the  transfer. 

This  was  a  case,  submitted  by  the  parties,  pursuant  to  the 
first  chapter  of  the  twelfth  title  of  the  Code,  subject  to  appeal 


048  CASES  IN  LAW  AND  EQUITY  [Dm.  S 


tngaUs  v.  Lee. 


Henry  Hunt,  being  a  merchant  in  Troy,  sold  oat  his  stock  of 
goods  to  Hayes  &  Churchill  for  between  three  and  four  thousand 
dollars,  taking,  for  the  payment  of  the  consideration  money, 
several  promissory  notes  signed  by  them,  and  payable  at  differ- 
ent  times.  Among  these  notes  was  one  of  $1000,  bearing  date 
August  9, 1841,  and  payable  at  nine  months  to  the  order  of  said 
Hunt.  Hunt  kept  this  note  for  a  period  of  two  or  three  months, 
and  then,  wanting  money,  took  it  to  Latham  Cornell,  and  desired 
him  to  pay  him  the  money  on  it.  Cornell  at  length,  agreed  to  give 
$900  for  the  note,  if  the  latter  would  himself  indorse  it,  and 
also  get  Lee  and  King,  the  defendants,  to  indorse  it.  The  de- 
fendants indorsed  it  by  request  of  Hunt,  and  for  his  accommo- 
dation, he  haying  first  indorsed  it  himself.  The  latter  then  de- 
livered the  note,  thus  indorsed,  to  Cornell,  who  in  fulfillment  of 
his  agreement  aforesaid,  paid  to  Hunt  the  sum  of  $900,  and  no 
more,  in  full  for  the  note.  Subsequently,  and  before  the  note 
became  due,  Hayes  &  Churchill  became  insolvent.  Hunt  then 
applied  to  Cornell  to  be  permitted  to  substitute  two  notes  in 
lieu  of  the  $1000  note.  Cornell  consented  that  he  would  accept 
two  notes  to  be  signed  by  Hunt  and  indorsed  by  the  defendants. 
Such  notes  (being  the  notes  in  suit)  were  accordingly  made  by 
Hunt,  payable  to  the  defendants,  and  indorsed  by  them,  and 
were  then  delivered  to  Cornell,  who  in  consideration  thereof, 
delivered  up  to  Hunt  the  $1000  note.  The  notes  thus  substi- 
tuted are  in  the  words  and  figures  following  : 
«$400.  Troy,  May  12, 1842. 

On  the  first  day  of  September  next  I  promise  to  pay  Lee  & 
King,  or  order,  four  hundred  dollars  for  value  received  with  in- 
terest, at  the  Troy  City  Bank.  Henry  Hunt." 
"$600.                                                    Troy,  May  12, 1842. 

Six  months  after  date  I  promise  to  pay  Lee  <k  King,  or  order, 
six  hundred  dollars  at  the  Troy  City  Bank,  for  value  received 
with  interest.  Henry  Hunt." 

Payment  of  the  notes  was  duly  demanded  of  the  maker,  at  the 
maturity  of  them  respectively,  but  they  were  not  paid ;  and  no- 
tice thereof  was  duly  given  to  the  indorsers,  the  defendants,  and 
that  the  holder  would  look  to  them  for  payment 
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Subsequently,  the  notes  were  transferred  by  Cornell,  with  his 
indorsement  thereon,  in  due  form,  to  the  plaintiff,  who  was  the 
holder  and  owner  of  the  same.  The  notes,  with  the  interest 
thereon,  amounted  on  the  12th  of  November,  1849,  to  $1505. 

The  plaintiff  insisted  that  he  had  a  right  of  action  against 
the  defendants  for  the  amount  of  the  said  two  notes,  together 
with  the  interest  thereon ;  and  the  defendants  insisted  that  they 
were  not  liable  as  indorsers  thereon,  because  they  insisted  that 
the  notes  were  usurious,  and  therefore  void  as  against  them. 

J.  A.  Millard,  for  the  plaintiff. 
A.  K.  Hadley,  for  the  defendants. 

By  the  Court,  Parker,  J.  The  notes  in  question,  dated 
May  12, 1842,  were  made  in  renewal  of  the  note  dated  Aug.  9, 
1841 ;  and  whether  they  are  usurious,  depends  upon  the  pre- 
'vious  transaction,  by  which  the  first  note  was  transferred  by 
Hunt  to  Cornell,  after  being  indorsed  by  the  defendants.  Was 
that  transaction  a  sale,  or  a  loan?  Unless  it  was  a  loan,  there 
could  be  no  usury. 

The  facts  are  brought  before  the  court  by  a  case  agreed  upon 
by  the  parties,  under  section  872  of  the  code.  The  facts,  and 
not  the  evidence,  are  thus  presented ;  and  upon  such  facts  the 
court  has  only  to  pronounce  the  law.  I  think  the  history  of  the 
negotiation,  as  thus  presented,  shows  only  a  sale.  The  trans- 
action certainly  has  the  form  and  appearance  of  a  sale,  and 
nothing  more ;  and  it  can  not  here  be  pretended  that  such  form 
was  assumed  as  a  cover  for  a  loan.  That  would  be  a  question 
of  fact  which  we  can  not  decide.  In  such  cases,  the  fact  is  in 
dispute ;  and  the  parties,  instead  of  agreeing  upon  a  statement 
of  facts,  would  find  it  necessary  to  submit  them  to  the  determi- 
nation of  a  different  tribunal. 

That  the  facts,  as  presented  to  us,  do  not  constitute  usury, 
has,  I  think,  been  repeatedly  held  by  the  highest  judicial  tribu- 
nals in  this  state. 

In  Cram  v.  Hendricks,  (7  Wend,  569,)  the  transaction  was 
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as  follows :  Cram  was  payee  and  holder  of  two  promissory  notes, 
made  by  one  Gomez,  amounting  together  to  about  $8,000. 
The  notes  were  given  in  September,  1825,  at  four  months. 
About  three  months  before  the  note  came  to  maturity,  Cram  in* 
dorsed  the  notes  in  blank,  and  procured  Hendricks  to  discount 
them  at  one  per  cent  a  month  for  the  time  they  then  had  to 
run.  The  notes  not  being  paid  when  due,  were  protested,  and 
notice  of  non-payment  given  to  Oram,  who  was  thereupon  sued 
by  Hendricks  as  indorser.  The  court  for  the  correction  of  errors 
held  that  the  transaction  was  not  usurious. 

Now  I  can  see  no  difference  in  principle  between  these  two 
cases.  In  both,  there  was  a  sale  of  a  valid  business  note  and  an 
indorsement  made,  to  secure  the  purchaser,  and  it  can  certainly 
make  no  difference,  whether  the  indorsement  procured  for  that 
purpose  was  that  of  the  payee,  or  of  a  third  person.  In  neither 
case  was  there  any  loan  or  forbearance  of  money  or  other  property. 

The  same  principle  was  recognized  in  Mazuzan  v.  Mead, 
(21  Wend.  285,)  where  it  was  held  by  the  supreme  court,  that 
the  transfer  and  guaranty  of  a  note  for  a  larger  Bum,  in  conside- 
ration of  a  less  sum,  was  not  per  se  usurious. 

But  the  case  that  has  been  regarded  as  going  farthest  on  this 
subject,  is  that  of  Rapelye  v.  Anderson,  (4  Hill,  472.)  Robert 
Anderson  held  a  bond  and  mortgage  against  John  Anderson  for 
$3000,  dated  December  8, 1886,  due  one  year  from  date,  with 
interest  at  the  rate  of  seven  per  cent,  payable  half  yearly.  In 
June,  1837,  Robert  Anderson,  being  in  want  of  money,  applied 
to  Rapelye  to  purchase  the  bond  and  mortgage,  which  he  agreed 
to  do,  at  a  discount  of  $400  in  addition  to  the  interest  then  due 
thereon ;  provided  Robert  Anderson  would  give  a  bond,  singed 
by  himself  and  one  Remsen,  guarantying  the  payment  thereof. 
These  terms  were  agreed  to,  and  a  bond  was  accordingly  given, 
in  the  penalty  of  $6000;  conditioned,  that  if  the  mortgagor 
paid  the  sum  of  $3009  and  interest,  on  the  day  the  mortgage 
fell  due,  the  bond  should  be  void  ;  otherwise,  in  force.  The  as- 
signment was  under  seal,  and  contained  a  covenant,  that  $3000 
was  then  unpaid  on  the  bond  and  mortgage.  Only  $2600  was 
]n  fact  paid  by  Rapelye,  though  the  assignment  stated  the  consid- 
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eration  to  be  $3000.  A  bill  was  filed  by  Robert  Anderson, 
against  Rapelye,  to  set  aside  the  assignment  of  the  bond  and 
mortgage,  and  to  have  the  bond  given  by  Rapelye  and  Remsen 
delivered  up  and  cancelled.  The  court  for  the  correction  of 
errors  held  that  the  transaction  was  not  a  loan,  and  was  not 
usurious. 

The  case  of  Cram  v.  Hendricks  shows,  that  the  owner  of  a 
chose  ia  action,  who  sells  it  for  a  less  sum  than  the  amount  se- 
cured by  it,  may  become  security  for  its  payment,  as  an  induce- 
ment to  the  sale ;  and  Rapelye  v.  Anderson  applies  the  same 
rule  to  a  sale  of  a  chose  in  action,  where  the  security  is  given  by 
a  third  person.  It  certainly  makes  no  difference  what  is  the 
form  of  such  security ;  whether  it  be  by  indorsement  of  a  note, 
or  by  a  guaranty  in  a  separate  instrument. 

It  can  not  be  necessary  to  examine  the  numerous  other  cases 
decided  in  this  and  in  other  states,  bearing  upon  the  question  un- 
der consideration.  They  are  all  very  fully  discussed  in  Cram  v. 
Hendricks,  and  Rapelye  v.  Andersen.  Nor  are  we  at  liberty 
to  question  the  correctness  of  the  decisions  thus  made  by  the 
highest  judicial  authority  of  this  state.  We  have  only  to  apply 
the  principle  thus  established,  to  the  case  under  examination ; 
and  by  that  test  it  seems  to  me  very  plain,  that  the  plaintiff  is 
entitled  to  judgment 

It  is  now  settled,  that  an  indorsee,  who  buys  a  note  at  less 
than  its  face,  can  recover  against  the  indorser  no  more  than  the 
sum  for  which  he  bought  the  note,  with  interest ;  though  he  may 
recover  the  full  amount  of  the  note  against  the  maker.  ( Wiffen 
v.  Roberts,  1  Esp.  Rep.  261.  7  John.  861.  13  Id.  52.  15 
M.  56.)  Whether  the  rule  thus  limiting  the  recovery,  would 
apply  to  third  persons  who  indorse  for  the  accommodation  of  the 
payee,  and  who  are  not  parties  to  the  transfer,  has  not  been  de- 
cided. In  Rapelye  v.  Anderson,  Franklin,  senator,  intimated 
that  Rapelye  could  collect,  on  the  guaranty,  only  the  actual  suql 
received  on  the  assignment  But  that  question  was  not  before 
the  court,  which  was  called  on  to  decide  only  whether  the  secu- 
rities taken,  were  void  for  usury.  If  they  were  valid,  the 
amount  the  holder  would  have  been  entitled  to  receive,  could  only 
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hare  been  ascertained  in  a  separate  action,  on  the  bond  I  think 
the  rule  referred  to  applies  only  as  between  the  parties  to  the 
sale,  and  rests  upon  the  principle  of  recovering  back  the  consid- 
eration paid. 

Besides,  in  this  case,  new  notes  made  by  Henry  Hunt, 
and  indorsed  by  the  defendants  alone,  were  substituted  in  place 
of  those  signed  by  Hayes  and  Churchill.  This  transaction  was 
a  new  contract,  upon  which,  I  think,  the  plaintiff  is  entitled  to 
recover  the  whole  amount  secured  by  the  notes,  tub*:  $1505 
and  interest,  since  November  12, 1849. 


Same  Term.    Before  the  same  Justices* 
Newkirk  vs.  Sabler. 

The  right  to  land  is  exclusive ;  and  every  entry  thereon  without  the  owner's 
leave  or  license,  or  the.authority  of  law,  is  a  trespass. 

A  person  has  no  right  to  enter  upon  the  land  of  another,  for  the  onrpose  of 
taking  away  a  chattel,  being  there^prhich  belongs  to  the  former.  „ 

Where  N.  sent  his  horses  and  wagon  on  to  the  land  of  S. ,  after  being  forbidden  by 
S.  to  do  so,  and  the  servant,  in  returning,  found  the  fence  put  up  at  the  road, 
so  as  to  prevent  his  taking  away  the  horses  and  wagon,  and  the  servant  left 
them  on  the  land  of  8.,  and  went  to  inform  his  master,  keid  that  N.  bad  Ho 
right  to  enter  upon  the  land  of  S.  for  the  purpose  of  taking  his  team  away. 

'  And  N.  having  proceeded  forcibly  to  tear  down  the  fence,  for  the  purpose 
of  entering,  held  also,  that  S.  had  a  right  to  defend  his  possession  against 
such  aggression,  and  to  use  as  much  force  as  was  necessary  to  prevent  N. 
entering  his  close. 

If,  in  such  case,  the  owner  can  not  regain  possession  of  his  property  peace- 
ably, he  can  only  resort  to  his  legal  remedy.  And  if  the  judge,  at  the  trial, 
charges  that  the  owner  had  the  right  to  use  as  much  force  as  was  neces- 
sary to  take  down  the  fence  and  regain  possession  of  his  property,  a  new 
trial  will  be  granted. 

This  was  an  action  for  an  assault  and  battery,  tried  before 
Justice  Wright,  at  the  Ulster  circuit  in  June,  1849.    It  ap- 
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peered  that  the  plaintiff1  had  sent  his  servant,  with  a  team  and 
wagon,  across  the  farm  of  the  defendant,  upon  which  he  entered 
by  taking  down  the  bars,  to  the  house  of  one  Roosa,  after  the 
defendant  had  forbidden  the  plaintiff's  crossing  his  lands.  On  the 
return  of  the  team  to  the  place  where  it  had  entered,  the  bars 
were  found  fastened,  by  boards  nailed  over  them.  The  servant, 
after  an  ineffectual  attempt  to  get  through,  left  the  team  and 
Wagon  on  the  defendant's  land,  and  went  and  informed  the  plain- 
tiff, who  came  and  commenced  tearing  down  the  fence  for  the 
purpose  of  taking  away  his  property.  The  defendant  forbade 
the  plaintiff's  taking  down  the  fence,  but  the  latter  persisting  in 
his  attempt,  the  defendant  struck  the  plaintiff,  or  struck  at  him, 
with  a  stick.  A  fight  ensued  between  the  parties,  in  which  the 
plaintiff  received  the  injuries  complained  of;  and  both  parties 
wero  more  or  less  injured.  The  result  was,  that  the  plaintiff 
got  the  fence  down,  and  brought  away  his  team. 

The  judge  charged  the  jury,  among  other  things,  that  al- 
though the  team  and  wagon  of  the  plaintiff  were  wrongfully  on 
the  land  of  the  defendant,  it  was  the  duty  and  right  of  the 
plaintiff  to  get  them  off,  with  the  least  possible  injury  to  the 
premises  ;  and  that  the  defendant  was  not  justified  in  using  per-  - 
sonal  violence  to  prevent  him  from  removing  his  team  from  the 
promises.  That  the  real  question  for  them  to  determine,  was, 
whether  the  plaintiff  was,  at  the  time  of  the  assault,  engaged  in 
wanton  and  unnecessary  destruction  of  the  defendant's  fences ; 
or  whether  he  was  endeavoring,  in  the  most  direct  way,  to  re- 
move his  team'  from  the  premises ;  that  if  the  jury  should  be 
satisfied  from  the  evidence,  that  the  force  employed  by  the  de- 
fendant was  exerted  for  the  purpose  of  preventing  the  plaintiff 
from  removing  his  team  from  the  premises,  and  not  to  preserve 
his  fence  from  unnecessary  injury,  then  they  ought  to  find  for 
the  plaintiff  But  on  the  contrary,  if  they  should  find  that  the 
injury  the  plaintiff  was  doing  to  the  fence  was  unnecessary,  and 
that  the  defendant  committed  the  acts  complained  of,  for  the  pur- 
pose of  preventing  such  unnecessary  injury  to  the  fence,  then  the 
verdict  should  be  for  the  defendant.  The  counsel  for  the  de- 
fendant excepted  to  so  much  of  the  charge,  as  charged  that  it 
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was  the  duty  of  the  plaintiff,  and  that  he  had  a  right,  though  his 
horses  and  wagon  were  upon  the  lands  of  the  defendant,  to  re- 
move them  therefrom ;  and  that  the  plaintiff  was  justifiable  in 
breaking  down  the  fence  to  remove  them,  if  it  was  necessary  to 
do  so  for  that  purpose ;  and  that  the  defendant  would  not  be 
justifiable  in  committing  a  battery  to  prevent  him  from  so  doing ; 
and  to  so  much  of  the  charge  as  submitted  to  the  jury  the  ques- 
tion which,  in  the  opinion  of  the  judge,  was  the  real  question  for 
them  to  try. 

The  jury  found  a  verdict  for  $50  in  favor  of  the  plaintiff. 
From  the  judgment  entered  on  this  verdict,  the  defendant 
appealed. 

T.  R.  Westbrook,  for  the  defendant. 

L.  S.  Chatfield,  for  the  plaintiff 

By  the  Court)  Parker,  J.  I  think  the  learned  justice 
erred  in  holding  that  the  plaintiff  had  a  right  to  enter  upon  the 
lands  of  the  defendant  for  the  purpose  of  regaining  possession  of 
l  his  property. 

The  right  to  land  is  exclusive ;  and  every  entry  thereon,  with* 
out  the  owner's  leave,  or  the  license  or  authority  of  law,  is  a 
trespass.  (3.  BL  Com.  209.  18  John.  885.)  There  is  a  va- 
riety of  cases  where  an  authority  to  enter  is  given  by  law ;  as 
to  execute  legal  process ;  to  distrain  for  rent ;  to  a  landlord  or 
reversioner,  to  see  that  his  tenant  does  no  waste,  and  keeps  the 
premises  in  repair  according  to  his  covenant  or  promise ;  to  a 
creditor,  to  demand  money  payable  there  ;  or  to  a  person  enter- 
ing an  inn  for  the  purpose  of  getting  refreshment  there.  (3 
Black.  Com.  212.  1  Coweris  Tr.  411.)  In  some  cases,  a  li- 
cense will  be  implied ;  as  if  a  man  make  a  lease,  reserving  the  trees, 
he  has  a  right  to  enter  and  show  them  to  the  purchaser.  (10 
Co.  46.)  Where  the  owner  of  the  soil  sells  the  chattel  being  on 
his  land.  As  if  he  sell  a  tree,  a  crop,  a  horse,  or  a  fanning  mill, 
which  remain  within  his  close ;  he  at  the  same  time  passes  to 
the  vendee,  as  incident  to  such  sale,  a  right  to  go  upon  the, 
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premises  and  take  away  the'  subject  of  his  purchase,  without 
being  adjudged  a  trespasser.  (1  Cowen's  Tr.  367.  Bac.  Abr. 
Trespass  F  11  East,  866.  2  Roll.  Abr.  567  m.  n.  1.)  And 
if  a  man,  in  virtue  of  his  license,  erects  a  building  on  another's 
land,  this  license  can  not  be  revoked  so  entirely  as  to  make  the 
person  who  erected  it  a  trespasser,  for  entering  and  removing  it 
after  the  revocation.  In  some  cases,  the  motive  will  excuse  the 
ejjiry.  If  J.  S.  go  into  the  close  of  J.  N.  to  succor  the  beast  of 
J.  N.,  the  life  of  which  is  in  danger,  an  action  of  trespass  will 
not  lie  ;  because,  as  the  loss  of  J.  N.,  if  the  beast  had  died,  would 
have  been  irremediable,  the  doing  of  this  is  lawful.  But  if 
J.  S.  go  into  the  closeqf  J.  N.  to  prevent  the  beast  of  J.  N.  from 
being  stolen,  or  to  prevent  «his  corn  from  being  consumed  by 
hogs,  or  spoiled,  the  action  or  trespass  lies ;  for  the  loss,  if  either 
of  those  things  had  happened,  would  not  have  been  irremedi- 
able. (Bac.  Abr.  Trespass  F.)  And  if  a  stranger  chase  the 
beast  of  A.  which  is  damage  feasant  therein,  out  of  the  close 
of  B.,  trespass  will  lie ;  for  by  doing  this,  although  it  seem 
to  be  for  his  benefit,  B.  is  deprived  of  his  right  to  distrain  the 
beast.    (Bro.  Tresp.pl  421.     KeUw.  46, 13.) 

In  some  cases,  the  entry  will  be  excused  by  necessity.  As  if 
a  public  highway  is  impassable,  a  traveler  may  go  over  the  ad- 1 
joining  land.  (2  Show.  28.  Lev.  234.  1  Ld.  Raym.  725.) 
But  this  would  not  extend  to  a  private  way ;  for  it  is  the  owner's 
fault  if  he  do  not  keep  it  in  repair.  (Doug.  747.  1  Sound. 
321.)  So  if  a  man  who  is  assaulted,  and  in  danger  of  his  life, 
run  through  the  close  of  another,  trespass  will  not  lie,  because  it  is 
necessary  for  the  preservation  of  his  life,  ( Year-Book,  87  H.  . 
6,  37,  pi.  26.)  If  my  tree  be  blown  down  and  fall  on  the  land 
of  my  neighbor,  Tmay  go  Wand  take  it  away.  (Bro.  Tres. 
pi.  213.)  ^Vnd  the  same  rule  prevails  where  fruit  falls  oiTffie 
land  of  another.  (Miller  v.  Fawdry,  Latch,  120.^  But  if 
the  owner  of  a  tree  cut  the  loppings  so  that  they  fall  on  another's 
land,  he  can  not  be  excused  for  entering  to  take  them  away,  oa 
the  ground  of  necessity,  because  he  might  have  prevented  it. 
(Bac.  Abr.  Trespass  F.) 

Sometimes  the  right  of  action  depends  on  the  question  vwhioh 
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is  the  first  wrongdoer.  If  J.  S.  have  driven  tKfe  beast  of  J.  N. 
into  the  close  of  J.  S.,  or  if  it  have  been  driven  therein  by  a 
stranger,  with  the  consent  of  J.  S.,  and  J.  N.  go  thereinto  and 
take  it  away,  trespass  will  not  lie,  because  J.  S.  was  himself  the 
first  wrongdoer.  (3  Roll.  Abr.  566,  pi  9.  Cro.  Eliz.  329.) 
Tested  by  that  rule,  the  plaintiff  in  this  suit  certainly  has  no 
right  of  action ;  for  he  was  the  first  wrongdoer.  Bat  it  is  well 
settled  that  where  there  is  neither  an  express  nor  anjjajJigd 
license,  nor  any  such  legal  excuse  as  is  above  stated,  a  man  has 
nd  fight  to  enter  upon  the  land  of  another  for  the  purpose  of 
taking  away  a  chattel  being  there,  which  belongs  to  the  former* 
(hK  The  mere  fact  that  the  ptatmtiff  owns  the  chattel,  gives  him  no 
authority  to  go  upon  the  land  of  another  to  get  it  In  Heer-^ 
mance  v.  Vernoy,  (6  John.  Rep.  5,J  where  A.  had  entered  upon 
the  land  of  B.  without  his  permission,  to  take  a  chattel  belong- 
ing to  A. ;  it  was  held  to  be  a  trespass.  So  in  Blake  v.  Jerome, 
(14  John.  406,)  a  mare  and  colt  were  taken  out  of  the  plain- 
tiff's field,  by  a  person  who  acted  under  the  orders  and  direc- 
tion of  the  defendant,  after  they  had  been  demanded  by  the 
defendant  and  refused  to  be  delivered  to  him ;  and  after  he  had 

dteen  expressly  forbidden  to  take  them ;  and  the  defendant  was 

fheld  to  be  guilty  of  a  trespass. 

In  this  case,  the  plaintiff's  horses  and  wagon  were  on  the  lands 
of  the  defendant,  where  they  had  been  left  by  the  servant  of 
the  plaintiff.  They  were  not  there  by  the  defendant's  permis- 
sion. On  the  contrary,  the  plaintiff  had  been  guilty  of  a  tres- 
pass in  sending  his  team  across  the  lands  of  the  defendant, 
after  he  had  been  forbidden  to  do  so.  And  I  think  the  defend- 
,  -  ant  had  the  right  to  detain  them,  before  they  left  the  premises, 
and  to  distrain  them  damage  feasant.    (2  Rev.  Stat.  427.) 

[[BttFlt  is  not  necessary  to  decide,  whether  the  defjhdant  de- 

iH&ined  t)0  property  rightfully  or  wrongfully. 

The  plaintiff  attempted  to  enter  upon  the  lands  of  the  defend- 

■■  ant  and  against  his  will,  for  the  purpose  of  taking  away  his 
t.   property.    This  he  had  no  right  to  do,  even  though  his  property 
were  unlawfully  detained  there.    If  the  plaintiff  could  not  re- 
gain the  possession  of  his  property  peaceably,  he  should  have 
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resorted  to  his  legal  remedy,  by  which  he  could,  after  demand' 
and  refusal,  have  recovered  either  the  property  itself  or  its* 
value.  He  had  no  right  to  redress  himself  by  force.  (1  Black* 
Com.  4.)  In  pursuing  his  object,  the  plaintiff  tore  down  the 
defendant's  fence  after  he  had  been  forbidden  to  enter,  and  after 
he  had  been  ordered  by  the  defendant  to  desist  The  defend- 
ant had  a  right  to  protgpHfimself  in  the  enjoyment  of  his  pos- 
session and  his  property,  by  defending  them  against  such 
aggression.  (8  T.  R.  88, 299.  1  Sound.  296,  note  1.  1  Solk. 
641.    lBing.158.    3  Black.  Cam.  5.) 

The  defendant  can  not  be  held  liable  for  the  injuries  inflicted 
upon  the  plaintiff  on  the  occasion  in  question,  unless  he  used 
more  force  than  was  necessary  for  the  defense  of  his  possession ; 
and  it  seems  he  did  not  use  enough  to  prevent  the  plaintiff's 
effecting  his  forcible  entry  and  taking  away  the  property.  But 
that  was  a  question  proper  to  be  submitted  to  the  jury. 

The  judgment  of  the  circuit  court  must  be  reversed,  and  a 
new  trial  awarded;  costs  to  abide  the  event. 


Cattaraugus  General  Term,  February,  1851.    SiU,  Mar- 
vin,  and  Hoyt,  Justices. 

Crary  vs.  Goodman. 

In  an  action  brought  since  the  adoption  of  the  code,  to  recover  the  possession 
of  land,  founded  on  a  legal  title  in  the  plaintiff;  an  equitable  right  in  the 
defendant  to  a  conveyance  is  not  a  defense,  any  more  than  it  was  previously. 

It  was  not  the  object  and  effect  of  the  69th  section  of  the  code,  in  introducing 
a  form  of  proceeding  adapted  to  the  enforcement  of  both  legal  and  equita- 
ble rights,  to  abolish  all  distinction  between  legal  and  equitable  remedies. 

By  that  section  one  form  of  proceeding  is  made  common  to  both  legal  and  equi- 
table actions.  One  mode  is  prescribed  for  the  prosecution  of  rights  and 
remedies,  whether  legal  or  equitable ;  but  the  pre-existing  distinction  be- 
tween those  rights  and  remedies  which  the  common  law  enforced,  and  those 
which  equity  alone  could  protect  and  administer,  remains  untouched. 
Vol.  IX.  88 
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This  was  an  action  for  the  recovery  of  real  property,  tried  at 
the  Cattaraugus  circuit  court  in  January,  1850.  The  plaintiff 
proved  the  title  to  the  land  in  question  to  be  in  himself,  and  that 
the  defendant  was  in  possession.  The  defendant  set  up  in  his 
answer,  that  he  was  in  possession  as  the  tenant  of  one  Daniel 
fiuntly;  that  the  land  in  controversy  adjoined  land  of  which 
Huntly  had  the  title ;  that  Huntly's  purchase  in  fact  included 
the  land  in  question,  which  was  owned  by  his  grantor ;  that  both 
parties  supposed  that  it  was  included  in  the  deed  to  Huntly, 
but  by  mistake  it  was  omitted.  Other  facts  were  stated  in 
the  answer,  making  a  case  which  would  have  entitled  Huntly,  in 
a  proper  action  for  that  purpose,  to  a  conveyance  of  the  land, 
the  possession  of  which  is  the  subject  of  this  action.  On  the 
trial  the  defendant  offered  to  prove  the  facts  stated  in  his 
answer,  to  which  the  plaintiff's  counsel  objected,  and  the  judge 
decided  that  no  equitable  rights,  which  the  defendant's  lessor 
might  have,  could  be  interposed  as  a  defense  to  the  action, 
founded  as  it  was  on  the  legal  title,  and  excluded  the  evidence. 
The  defendant's  counsel  excepted.  The  plaintiff  had  a  verdict 
and  judgment,  and  the  defendant  appealed. 

E.  Harmon,  for  the  appellant. 

AsgiU  Gibbs,  for  the  respondent. 

By  the  Court,  Sill,  P.  J.  Prior  to  the  adoption  of  the  code 
of  procedure,  the  defendant's  equitable  claim  would  not  have 
constituted  a  defense  to  the  action.  That  it  would  is  not  pre- 
tended. But  it  is  supposed  by  the  defendant's  counsel,  that 
now,  an  equitable  right  in  the  defendant,  to  a  conveyance,  is  suf- 
ficient to  defeat  an  action  for  the  possession,  founded  on  a  legal 
title  in  the  plaintiff.  It  is  contended  that  the  object  and  effect 
of  the  69th  section  of  the  code,  was  not  only  to  introduce  a  form 
of  proceeding  adapted  to  the  enforcement  of  both  legal  and  equi- 
table rights,  but  to  abolish  all  distinction  between  legal  and 
equitable  remedies.  Whether  such  is  the  operation  of  the  section 
referred  to  is  in  effect  the  question  presented  upon  this  appeal. 
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The  defendant's  counsel  takes  the  ground  that  his  view  is  in 
accordance  with  the  spirit  of  the  constitution,  and  seeks  to  de- 
duce from  it  an  argument  in  favor  of  his  position. 

The  question  whether  the  constitution  should  contain  a  recog- 
nition of  distinct  legal  and  equitable  jurisdictions,  was  elabo- 
rately discussed,  and  warmly  contested  in  the  constitutional  con- 
vention. The  third  section  of  the  sixth  article  of  the  constitution 
was  originally  reported  by  the  committee  having  that  subject  in 
charge,  as  follows :  "  There  shall  be  a  supreme  court,  having 
the  same  jurisdiction  in  law  and  equity,  which  the  supreme  court 
and  court  of  chancery  now  have,  subject  to  regulation  by  law." 
{Debates  in  Cenv.  Argus  erf.  489.)  While  this  section  was  un- 
der consideration,  strenuous  efforts  were  made,  by  motions  to 
strike  out,  by  amendment  and  by  substitutes,  to  get  rid  of  that 
part  of  the  section  which  refers  to  distinct  jurisdictions  in  law 
and  equity.  These  attempts,  however,  all  failed,  and  the  section, 
after  amendment  in  other  respects,  was  adopted  in  the  following 
form :  "  There  shall  be  a  supreme  court  having  general  juris- 
diction in  law  and  equity? 

Those  who  were  in  favor  of  blending  into  one,  our  separate 
systems  of  legal  and  equitable  jurisprudence,  took  the  ground 
(which  was  conceded  expressly  and  tacitly  by  all)  that  the  use 
of  the  words  "  law  and  equity?  in  the  connection  in  which  they 
are  found  here,  gave  a  constitutional  sanction  to  the  separate 
continuance  of  these  systems. 

A  distinguished  member  of  the  convention  said,  in  closing  a 
very  pungent  speech  upon  this  subject,  that  the  object  of  his 
remarks  was,  to  show  "  that  it  was  expedient  to  avoid  the  use 
of  the  terms  law  and  equity  in  the  section,  and  that  in  its  place 
they  should  use  some  term  descriptive  of  the  judicial  power 
generally."    (Deb.  in  Conv.  Arg.  erf.  443.) 

The  warm  contest  on  this  point,  which  took  place  in  the  con- 
vention, adds  significance  to  these  terms  in  the  constitution, 
where  we  now  find  them,  and  their  retention  would  seem  to  settle 
the  question  that  the  old  distinction  referred  to  was  understand- 
ingly  and  designedly  continued. 

It  has  been  said  that  the  constitution  abolished  the  omrt  <f 
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ehancery,  and  that  a  design  was  thus  evinced  to  abolish  the  sys- 
tem of  equity  jurisprudence  as  the  subject  of  a  distinct  jurisdic- 
tion. The  premises  upon  which  this  argument  rests  are  literally 
true,  but  false  in  spirit.  The  court  heretofore  known  as  the 
court  of  chancery  was  abolished,  but  all  its  powers  and  jurisdic- 
tion were  preserved  and  conferred  on  a  newly  organised  tribunal. 
The  latter. is  therefore  as  much  a  court  of  chancery  in  fact^  as 
the  former  had  been.  The  change  of  the  name  and  of  the 
presiding  officer  is  nothing,  so  long  as  this  equitable  judicial 
power,  in  all  its  former  plenitude,  is  preserved,  maintained  and 
exercised.  The  conferring  of  legal  and  equitable  jurisdiction  on 
one  court  no  more  proves  the  destruction  of  the  latter  than  the 
former ;  nor  does  it  show  that  one  is  superseded  or  both  confounded. 
The  judiciary  act  of  1847  regarded  legal  and  equitable  jurispru- 
dence as  distinct  systems,  though  administered  by  one  tribunal. 
The  modes  of  proceeding  and  the  character  of  the  remedies,  on 
the  law  and  equity  sides  of  the  supreme  court,  were  as  different 
as  they  had  been  before  the  adoption  of  the  new  constitution, 
and  the  provisions  of  that  instrument  furnish  no  ground  for 
argument  in  favor  of  the  defense. 

But  it  is  claimed  that  the  defense  offered  in  this  case  was 
made  admissible  and  effectual  by  the  69th  section  of  the  code  of 
procedure.  It  is  as  follows :  u  The  distinction  between  actions 
at  law  and  suits  in  equity,  and  the  forms  of  all  such  actions  and 
suits  heretofore  existing,  are  abolished  ;  and  there  shall  be  in 
this  state,  hereafter,  but  one  form  of  action  for  the  enforcement 
or  protection  of  private  rights  and  the  redress  of  private  wrongs, 
which  shall  be  denominated  a  civil  action"  It  is  the  first  mem- 
ber of  the  .sentence,  which  has  been  understood  by  some  to  have 
done  away  with  the  distinction  between  legal  and  equitable 
rights,  and  between  legal  and  equitable  remedies — as  though  it 
bad  declared  that  equitable  interests  in  property  were  hereafter 
to  carry  with  them  all  the  rights  and  incidents  which  have  here- 
tofore appertained  to  the  legal  title. 

It  is  difficult  to  perceive  how  such  a  conclusion  can  be  drawn 
from  a  careful  and  unprejudiced  examination  of  this  section.  If 
any  s*eh  impression  arises  from  a  perusal  of  the  first  part  of 
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the  section,  a  recurrence  to  the  last,  it  seems  to  me,  should  dis- 
pel it.  For  that  which  the  first  member  abolishes,  the  last  pro- 
vides a  substitute,  which  is  simply  this ;  "  There  shall  be  in  this 
state,  hereafter,  but  one  form  of  actum  for  the  enforcement  or 
protection  of  private  rights,  and  for  the  redress  of  private 
wrongs."  One  form  of  proceeding  is  made  common  to  both  legal 
and  equitable  actions.  One  mode  is  prescribed  for  the  prosecu- 
tion of  rightB  and  remedies,  whether  legal  or  equitable ;  but 
the  pre-existing  distinction  between  those  rights  and  remedies 
which  the  common  law  enforced,  and  those  which  equity  alone 
could  protect  and  administer,  remains  untouched.  This  section 
refers  to  the  mode  of  commencing  and  conducting  actions  in 
court.  It  does  not  provide  for  redress  without  action,  where  an 
action  was  before  necessary,  nor  does  it  make  that  a  defense 
which  was  not  one  before  it  passed  into  a  law.  Without  inquiring 
how  far  the  intention  of  the  commissioners  on  practice,  in  report- 
ing this  section,  is  to  be  taken  as  evidence  of  the  design  of  the 
legislature  in  passing  it,  we  may  refer  to  their  remarks  accom- 
panying their  report,  as  tending  to  confirm  the  construction 
above  indicated.  After  dwelling  at  some  length  upon  the  evils, 
which  they  supposed  had  arisen,  from  the  administration  of  law 
and  equity  in  different  courts,  and  glancing  at  the  remedy  which 
the  constitution  in  part  afforded,  they,  (at  page  74  of  their  first  re- 
port,)  proceed  as  follows :  "  It  is  however,  no  part  of  our  purpose 
to  present  the  principle  of  an  union  of  law  and  equity  juris- 
dictions upon  a  broader  basis  than  that  which  has  reference  to 
their  forms  of  proceeding.  It  is  enough  for  us  to  know  that 
the  fundamental  law  has  united  these  functions  in  one  tribunal, 
and  in  recommending  to  the  legislature  a  system  of  practice  by 
which  those  functions  may  be  conveniently  exercised,  it  is  only 
necessary  that  we  should  take  care  not  to  encroach  upon  sub- 
stantial rights.  Keeping  in  view  the  distinction  between  rights 
on  the  one  hand,  and  the  means  of  their  ascertainment  and  en- 
forcement on  the  other,  the  only  question  is,  whether  a  mode  of 
proceeding  common  to  all  civil  controversies,  whether  known  as 
legal  or  equitable,  can  be  safely  and  conveniently  prescribed." 
Again  (at  page  146)  they  say,  "  No  rule  of  law,  by  which  righto 
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and  wrongs  are  measured,  will  be  touched ;  the  object  and  effect 
of  the  change  being  only  the  removal  of  old  obstructions,  in  the 
way  of  enforcing  the  rights  and  redressing  the  wrongs." 

I  am  aware  that  the  commissioners,  in  their  speculations,  have 
used  language  which  at  first  blush,  appears  to  convey  a  different 
meaning  from  this ;  but  I  shall  not  attempt  to  reconcile  or  ex- 
plain it.  What  I  have  quoted  was  said  by  them  to  explain  the 
design,  meaning  and  effect  of  the  law  of  pleading  and  practice 
which  they  introduced.  I  can  perceive  nothing  in  this  language 
indicating  any  design  to  dispense  with  equitable  actions  in  cases 
in  which  they  had  been  previously  required,  to  defend  or  enforce 
a  party's  rights.  On  the  contrary,  the  continuance  of  contro- 
versies, distinguished  as  legal  and  equitable,  is  contemplated  in 
terms,  and  the  object  avowed  is  to  provide  a  mode  of  proceeding 
which  may  be  used  in  both. 

It  may  be  proper  also  to  add  that  section  sixty-nine  was 
professedly  reported  in  obedience  to  the  injunction  of  the  legisla- 
ture, (Sees.  Laws  o/1847,  p.  67,  i  8,)  requiring  the  commis- 
sioners to  provide  for  "  a  uniform  course  of  proceeding  in  all 
cases,  whether  of  legal  or  equitable  cognisance,"  thus  recogni- 
sing the  continuance  of  both  classes  to  be  administered  in  one 
form,  but  repelling  the  idea  that  the  legislation  relating  to 
pleadings  and  practice,  was  to  extend  to  substantial  rights  and 
remedies. 

It  follows  that  an  equitable  right  in  a  defendant,  to  have  land 
conveyed  to  him,  is  not  a  defense  tot  an  action  for  the  possession, 
any  more  than  it  was  before  the  code  was  adopted.  The  right 
to  the  possession  is  incidental  to  the  legal  title ;  or  rather  it  is 
one  essential  ingredient  of  it.  Where  is  the  reason  for  saying 
that  the  sixty-ninth  section  of  the  code  has  detached  the  essen- 
tial interest  from  the  legal  estate  and  appended  it  to  an  equitable 
interest  merely  ?  The  argument  comes  to  this,  and  to  maintain 
the  defense,  it  must  be  held  that  the  code  has  transfered  the  right 
to  the  possession  of  land  from  the  legal  owner  to  him  who  has 
an  equitable  claim  to  the  title.  Such  an  interpretation  would 
produce  the  consequences  which  the  commissioners  said  it  was 
their  duty  to  guard  against    It  would,  by  construction,  "en- 
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crouch  upon  substantial  rights?  which  both  the  common  law 
and  preexisting  statutes  concurred  in  securing  to  him  who  hold* 
the  legal  title.  It  seems  to  me  that  the  defendant's  argument, 
when  followed  out,  destroys  itself.  The  facts  offered  to  be  proved 
by  him,  are  claimed  to  constitute  an  equitable  defense  to  the 
action.  But  to  give  it  efficacy,  it  is  necessary  to  insist  that  the 
equitable  owner  has  the  right  to  possession,  as  between  him  and 
the  owner  of  the  fee.  If  this  were  so,  the  defense  would  be  a 
legal  one.  The  action  is  for  the  possession,  and  he  who  is  enti- 
tled to  the  possession  is,  by  the  common  law,  entitled  to  judg- 
ment. Thus  the  case  is  placed  without  the  operation  of  the 
section,  the  application  of  which  is  indispensable,  as  a  starting 
point  in  the  argument. 

There  are  other  parts  of  the  code  which  recognize  the  distinc- 
tion between  legal  and  equitable  actions,  although  the  language 
is  not  used,  in  which  the  distinction  is  usually  expressed.  The 
two  hundred  and  fifty-third  section  enumerates  those  actions 
which  have  been  known  as  actions  at  law,  heretofore,  and  pro- 
vides that  issues  of  fact  joined  in  them  shall  be  tried  by  a  jury, 
unless  a  trial  by  jury  is  waived,  or  a  reference  be  ordered  accord- 
ing to  law.  Every  other  issue  is  made  triable  by  the  court, 
unless  a  special  order  is  made  for  a  trial  by  jury.  (§  254.) 
This  provision  embraces  all  "issues  of  fact  joined  in  actions  in- 
stituted to  enforce  or  protect  equitable  rights,  and  applies  to 
them  the  practice,  in  relation  to  trials,  which  was  pursued  in  the 
court  of  chancery.  That  court  exercised  the  discretionary 
power  of  ordering  issues  of  fact  to  be  tried,  in  proper  cases,  by 
jury,  and  this  same  discretion,  under  this  section,  is  still  to  be 
exercised  by  our  present  courts.  The  code  itself,  thus  makes 
an  important  distinction  between  legal  and  equitable  actions, 
although  it  abstains  from  using  these  terms.  The  trial  of  the 
issues  in  this  cause,  according  to  the  spirit  and  intent  of  those 
two  sections,  is  assigned  to  different  tribunals.  The  issue  joined 
upon  the  allegations  in  the  complaint  touching  the  plaintiff's 
title,  was  triable  by  a  jury.  That  joined  upon  the  special  matter 
set  up  in  the  answer,  touching  the  equitable  interest  of  the 
defendant,  was  triable  by  the  court.    It  is  true,  that  these  were 


064  CASES  IN  LAW  AND  EQUITY  |J(nt»  H 


Harris  v.  The  People. 


both  issues  of  fact,  joined  in  an  action  for  the  recovery  of  real 
property,  and  literally  within  the  terms  of  the  tiro  hundred  and 
fifty-third  section,  which  declares  issues  joined  in  such  actions 
to  he  triable  by  a  jury.  But  in  my  opinion  this  is  not  an 
answer  to  the  argument  drawn  from  the  provisions  of  these  two 
sections.  If  the  defendant  had  instituted  an  action  to  enforce 
the  equitable  right,  which  he  sets  up  here  as  a  defense,  and  the 
same  issue  had  been  found,  it  would  have  been  within  section 
two  hundred  and  fifty-four,  and  triable  by  the  court.  We  are 
not  to  suppose  that  the  legislature  entertained  the  absurd  design 
of  making  the  matter  presented  by  a  complaint,  triable  by  one 
tribunal,  and  the  same  matter,  when  presented  by  an  answer, 
triable  by  another ;  but  the  evident  intention  was  to  make  the 
mode  of  trial  depend  upon  the  character  of  the  matter  in  contro- 
versy. It  would  seem  to  follow  that  the  different  questions  of 
fact,  embraced  within  the  respective  provisions  of  sections  two 
hundred  and  fifty-three  and  two  hundred  and  fifty-four,  are  not 
in  contemplation  of  the  code  to  be  litigated  in  the  same  action. 
There  were  some  other  questions  presented  on  the  argument, 
but  the  decisions  at  the  circuit  were  right,  and  the  judgment 
must  be  affirmed. 


9b  664' 

!£>»_*!         New-York  ^General  Term,  June,  1851.    Edmonds,  Ed- 
wards, and  Mitchell,  Justices. 

Harris  vs.  The  People. 

An  indictment  for  forgery  lies  for  making  and  issuing  a  false  instrument  in 
the  name  of  another,  requesting  persons  to  whom  goods  hare  been  sent  by 
the  owner,  to  deliver  them  to  the  defendant ;  the  latter  haring  induced  the 
owner  so  to  send  the  goods,  by  falsely  representing  that  he  was  directed  by 
those  to  whom  the  goods  were  sent,  to  buy  the  same  for  them. 

And  it  is  sufficient  to  aUedge  in  the  indictment,  that  the  forgery  was  with  in* 
tent  to  defraud  the  persons  to  whom  the  goods  were  sent,  and  to  whom  the 
eider  was  directed. 
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Kbror  to  the  the  court  of  general  sessions  of  the  city  and 
oounty  of  New- York.  The  defendant  was  indicted  for  forging 
an  order  for  the  delivery  of  goods,  in  the  following  words : 

u  Messrs  Ubsdell  Pearson  &  Co 
Gent 

Ton  will  please  send  by  the  bearer  the  three  pieces 
of  silk  if  left  at  your  place  yet  as  the  purchasers  are  in  grate 
want  of  them  to  knight  and  oblige 

Chittenden  Bliss  &  Co 
73  Broadway  pr  Walker." 

Aug  31, 1850. 

The  indictment  alledged  the  intent  to  have  been  to  injure  and 
defraud  the  firm  of  Ubsdell,  Pearson  4*  Co.,  and  divers  other 
persons,  to  the  jurors  unknown. 

Charles  Pearson,  being  sworn  as  a  witness  on  the  part  of  the 
people,  testified,  "  I  am  one  of  the  firm  of  Ubsdell  and  Pearson, 
merchants,  in  Canal-street  On  the  twenty-first  of  August 
last*  we  received  three  or  four  pieces  of  silk  goods  from  Chitten- 
den, Bliss  &  Co.  We  were  in  the  habit  of  getting  goods  from 
them.  The  silks  were  worth  from  two  hundred  and  fifty  to  four 
hundred  dollars.  They  were  taken  away  from  the  store  by  a  boy 
on  the  same  day,  by  an  order  signed  Chittenden,  Bliss  &  Co.  I 
don't  know  the  boy.  This  is  the  order  now  shown  to  me,  a 
copy  of  which  is  set  forth  in  the  indictment.  I  know  the  pris- 
oner ;  he  came  in  the  afternoon,  to  know  if  goods  had  been 
sent  there  from  Chittenden,  Bliss  &  Co.,  by  mistake.  I  told 
him  there  had  not  been  any  goods  sent  to  us.  In  an  hour  or 
two,  he  came  in  again  very  much  excited,  to  know  if  goods 
had  been  sent.  I  asked  prisoner  how  he  oame  to  make  the  mis- 
take, directing  a  parcel  to  us.  His  reply  was,  he  had  been  but 
a  short  time  in  their  employ,  and  was  not  acquainted  with  their 
customers.  I  remarked,  we  had  not  received  them.  He  replied, 
he  was  sorry,  as  the  parties  who  ordered  them  were  going  to 
leave  town  that  afternoon.  The  goods  did  not  arrive  till  Ti 
o'clock.  About  half  an  hour  after,  this  order  was  brought  in 
by  a  boy,  and  the  goods  delivered  to  him ;  but  not  liking  the 
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looks,  and  not  being  satisfied  with  the  answer  of  the  boy,  I  told 
one  of  my  men  to  follow  the  boy,  and  see  where  he  went  with 
the  goods.  My  young  man  came  back,  and  said  the  goods  were 
taken  to  a  hotel.  I  was  not  satisfied,  and  got  an  officer,  and 
went  to  Harris's  Hotel,  and  found  the  goods  which  were  deliv- 
ered by  this  order."  The  witness  being  cross-examined,  said : 
"I  did  not  order  any  silks  that  day  from  Chittenden,  Bliss. & 
Go.  I  never  gave  them  an  order  for  silks ;  the  goods  were  sent 
without  our  knowledge  and  without  being  ordered  by  us.  We  had 
no  ownership  in  those  three  pieces  of  silk.  The  boy  was  about 
fourteen  years  old.  The  goods  were  carried  to  the  Mansion 
House.  The  express  company  left  the  goods  at  my  store.  The 
bill  was  sent  with  the  goods."  Charles  GL  Langdon,  being 
sworn  on  the  part  of  the  people,  said :  "lam  one  of  the  firm  of 
Chittenden,  Bliss  &  Co.  I  never  saw  prisoner  before  he  called 
at  our  store  on  the  thirty-first  of  August  last.  He  bought  the 
silks  from  me,  and  directed  them  to  be  sent  to  Ubsdell,  Pearson 
A  Co.,  and  directed  them  to  be  charged  to  that  firm ;  and  they 
were  sent  that  evening.  We  have  no  person  by  the  name  of 
Walker  in  our  employ.  Harris  never  was  in  our  employ.  The 
order  is  a  forgery.  The  three  pieces  of  silk  were  recovered  that 
evening,  and  found  with  Harris,  at  the  Mansion  House  Hotel, 
where  Harris  boarded.  Harris  did  not  ask  me  whether  Ubs- 
dell, Pearson  <fc  Co.  were  in  the  habit  of  buying  goods  from  us. 
Harris  said  he  wanted  the  goods  sent  immediately.  I  don't 
think  he  said  he  wanted  the  goods  to  fill  an  order.  Ubsdell, 
Pearson  <fc  Co.  were  not  in  the  habit  of  buying  silks  from  us, 
and  I  thought  there  might  be  some  mistake.  I  had  my  sus- 
picions ;  but  being  in  a  stage,  I  did  not  stop  at  Ubsdell,  Pear- 
son &  Co.'s.  Harris  did  not  tell  me  he  was  authorized  to 
purchase  the  silks.  I  was  before  the  grand  jury  on  this  charge. 
There  were  no  other  pieces  of  silk  sold  to  Harris  but  those  three 
pieces."  A  policeman  testified  that  he  arrested  Harris  at  the 
Mansion  House  between  10  and  11  o'clock,  and  found  with  him 
the  three  pieces  of  silk. 

Here  the  prosecution  rested,  and  the  counsel  for  the  pris- 
oner requested  the  court  to  charge  the  jury,  1.  That  to  consti- 
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tnte  forgery,  there  must  be  an  injury  to  person  or  to  property 
2.  That  the  evidence  in  the  case  did  not  sustain  the  indictment} 
because  they  had  not  shown  that  Ubsdell,  Pearson  &  Company 
had  sustained  any  injury,  or  that  they  could  be  injured  in  any 
way  by  the  delivery  of  the  goods  on  the  order,  as  they  had  no 
interest  in  said  goods.  8.  That  the  goods  were  obtained  from 
Chittenden,  Bliss  &  Co.  by  a  fraud  or  trick,  and  the  above  order 
was  only  a  mere  privy  token  to  get  the  possession  of  the  property. 
4.  That  no  person  was  injured  by  said  order,  because  Chitten- 
ten,  Bliss  &  Co.  had  parted  with  the  goods,  and  Ubsdell,  Pear- 
son &  Co.  having  no  interest  in  the  goods,  could  not  be  affected 
by  the  order ;  and  that  no  injury  could  accrue  to  any  one,  and 
there  could  be  no  intent  to  defraud  any  one  by  said  order.  6. 
That  the  order  was  not  such  an  inatrumeiit  as  a  charge  of  forg- 
ery could  be  sustained  upon. 

This  request  of  the  counsel  was  refused  by  the  .court ;  and 
the  counsel  for  the  defendant  excepted. 

And  the  recorder  thereupon  charged  the  jury :  That  Ubsdell, 
Pearson  &  Co.  had  the  lawful  possession  of  the  goods,  and  such 
an  interest  as  justified  the  charge  contained  in  the  indictment 
That  the  order  for  the  delivery  of  the  goods  by  Ubsdell  <fc 
Co.  purporting  to  have  been  given  by  Chittenten,  Bliss  <fc  Co,, 
was  an  order  directly  within  the  meaning  of  the  second  subdi- 
vision of  the  83d  section  of  the  act  entitled  "  Art.  8d,  of  For- 
gery." The  case  being  submitted  to  the  jury,  they  found  the 
prisoner  guilty ;  and  he  brought  a  writ  of  error. 

A.  D.  Russell,  for  the  plaintiff  in  error.  I.  To  constitute  the 
crime  of  forgery,  there  must  be  an  injury  to  the  person,  or  to 
property.  (2  R.  S.  560,  t  88,  2d  ed.)  II.  The  evidence  does 
not  sustain  the  indictment,  as  the  prosecution  have  not  shown 
that  any  injury  to  person  or  to  property  could  have  accrued  by 
the  order  in  question,  or  that  the  intent  to  defraud  was  manifest 
from  the  act  charged.  (6  ffiff,  491.  21  Wend.  409,  414, 415.) 
m.  Ubsdell,  Pearson  &  Co.,  could  have  sustained  no  injury,  and 
there  could  be  no  intent  to  defraud  them,  as  they  had  no  title  to 
the  property,  either  general  or  special,  that  would  have  entitled 
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them  to  have  maintained  their  action  against  any  one  who  de- 
prived them  of  it.  (1  Coven's  Tr.  285,  448.  8  John.  432. 
11  Went.  64.  7  Cowen,  294,  298,  299.  12  John.  407.)  IV. 
Chittenden,  Bliss  &  Co.  were  not  affected  by  the  order,  because 
the  property  was  obtained  from  them  by  a  fraud  before  the 
order  was  drawn,  and  the  order  had  no  tendency  to  aid  in  the 
fraud.  (1  Wend.  199.)  V.  The  order  on  which  this  indictment 
is  predicated,  is  not  such  an  instrument  as  a  charge  of  forgery 
can  be  sustained  upon.  (2  R  S.  560,  §  88,  2d  erf.  2  Ruse,  on 
Or.  266,  266.    Barb.  Cr.  Tr.  126.    12  Wend.  425.) 

J.  McKeon,  (district  attorney)  for  the  people.  L  In  order 
to  constitute  the  offense  of  forgery,  it  is  not  necessary  that  any 
injury  should  be  effected  to  person  or  to  property.  The  offense  is 
complete,  when  the  false  instrument  is  made  and  uttered  with 
an  intent  to  injure  and  defraud.  On  this  point,  the  language  of 
the  statute  is  explicit.  (See  2  R.S.Sd  ed.  678,  i  83.)  The  in- 
tention to  defraud  is  essential  to  the  completion  of  the  offense ; 
though  it  seems  that  it  is  not  necessary  to  show  that  the  prose- 
cutor was  defrauded.  ( Whart.  Am.  Law,  840.  Com.  v.  Ladd, 
16  Maes.  R.  526.  Rex  v.  Holden,  Russ.  $-  By.  154.  U.S.r. 
Moses,  4  Wash.  C.  C.  R.  726.)  II.  It  was  not  necessary  to 
show  that  Ubsdell,  Pearson. &  Company  had  sustained  any  in- 
jury— they  had  sufficient  interest  in  the  goods  for  all  the  pur- 
poses of  the  indictment.  Had  the  goods  been  stolen  from  their 
possession,  an  indictment  for  larceny,  charging  them  as  their 
property,  could  have  been  sustained.  (Arch.  Cr.  PL  179, 180, 
Lond.  ed.  1848.)  III.  The  original  obtaining  of  the  goods  from 
Chittenden  &  Bliss,  does  not  alter  the  character  of  this  offense. 
The  order  on  Ubsdell  &  Pearson  was  a  clear  forgery,  and  a  dis- 
tinct crime,  for  which  the  prisoner  was  liable  to  indictment. 
IV.  It  has  already  been  shown,  both  by  reference  to  the  statute 
•and  authorities,  that  in  order  to  constitute  this  offense,  it  is  not 
neoessary  that  any  fraud  should  have  been  consummated.  This 
point  has  been  decided  in  the  criminal  courts  of  this  state. 
(See  authorities  under  first  point.)  (1.)  The  forgery  of  an  order 
for  the  delivery  of  goods  against  a  person,  who  by  reason  .of 
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a  legal  disability,  would  not  have  been  liable  on  suck  order  bad 
it  in  truth  been  genuine,  is  within  the  statute.  (Joseph  Heath's 
case,  2  City  Hall  Rec  54.)  (2.)  On  the  trial  of  an  indictment 
for  uttering  a  forged  instrument,  if  the  jury  are  satisfied  that 
the  prisoner  uttered  it  as  true,  and  knew  it  to  be  forged,  they 
are  bound  to  infer  the  intent  to  defraud,  and  it  is  enough  if  the 
indictment  points  the  intent  to  defraud  the  person  who  was 
primarily  to  be  defrauded.  {Rex  v.  Hall,  8  Car.  $•  Payne,  274. 
Rex  v.  Vaughan,  Id.  276.  People  v.  Gushing,  1  John.  820.) 
(8.)  It  is  sufficient  to  satisfy  the  allegation  in  the  indictment ; 
though  the  prisoner,  from  circumstances  of  which  he  was  not 
apprised,  rarold  not  in  fact  defraud  the  prosecutor.  (Rex  v. 
HMen,  Rues.  4r  Ry- 154.  Rex  v.  Shepard,  Id.  168,  291. 
Rex  v.  Orewther,  5  Car.  $•  Payne,  816.)  (4.)  It  is  sufficient, 
if  the  jury  believed  that  the  prisoner  intended  to  defraud  any 
person,  to  sustain  this  conviction  under  the  statute.  The  in* 
dictment  charged  the  "intent' to  injure  and  defraud  the  firm  of 
Ubsdell,  Pearson  &  Co.,  and  divers  other  persons,  to  the  jurors 
aforesaid  unknown:9  (See  2  R.  &  678.)  (5.)  The  question 
whether  the  prisoner  intended  to  injure  and  defraud  Ubsdell, 
Pearson  &  Company,  was  a  question  of  fact  which  the  jury  haw 
passed  upon ;  and  their  finding  under  the  settled  rule  of  law 
tsan  not  be  reviewed  on  bill  of  exceptions.  V.  The  order  on 
which  the  indictment  is  predicated,  is  clearly  within  the  statute. 
(See  2  R.  8.  678,  2d  sub.  §  88.  Heath's  ease,  2  City  Hall 
itec.  64.  People  v.  Shaw,  5  John.  R.  286.)  VI.  The  charge 
of  the- court  -was  -correct ;  and  is  directly  sustained  by  all  the 
foregoing  authorities. 

By  the  Court,  Mitchell,  J.  An  objection  is  taken  that  the 
indictment  improperly  lays  that  the  forgery  was  with  intent  to 
defraud  Ubsdell,  Pierson  &  Co.  The  prisoner,  by  pretending 
that  that  firm  had  sent  him  to  buy  the  goods  for  them,  induced 
the  firm  of  Chittenden,  Bliss  &  Co.  to  send  the  goods  to  Ubsdell 
&  Co. ;  and  then  by  a  forged  instrument  in  the  name  of  Chit- 
tenden <fc  Co.  obtained  possession  of  the  goods.  The  actual 
ownership  still  remained  in  the  original  owners ;  but  Ubsdell  & 
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Co.  haying  received  the  goods  from  them,  would  have  a  right  to 
retain  them  a*  against  all  the  world  except  the  true  owners. 
They  might  have  suffered  damage  by  the  goods  being  taken 
fraudulently  from  them.  In  Ward  v.  The  People,  (8  Hill,  396,) 
it  was  held  that  if  one  steal  goods,  and  they  are  stolen  from  him, 
the  last  thief  is  a  felon  as  to  the  first  thief,  as  he  is  alio  to  the 
true  owner :  an  indictment  therefore  alledging  the  theft  to  have 
been  committed  with  a  view  to  defraud  the  first  thief  would  have 
been  good ;  much  more  then  may  it  be  said  that  an  indictment 
alledging  the  intent  to  be  to  defraud  one  who  has  the  lawful 
possession  against  all  except  the  true  owner,  is  good. 

The  other  objection  to  the  judgment  below  is  that  the  instru- 
ment by  which  the  fraud  was  perpetrated  was  not  one  for  which 
the  charge  of  forgery  lay.  It  was  a  written  instrument  in  the 
name  of  Chittenden,  Bliss  <fc  Co.,  addressed  to  Ubsdell  <fc  Co., 
requesting  them  to  send  by  the  bearer  the  three  pieces  of  silk, 
as  the  purchaser  was  in  great  want  of  them,  This  was  forged 
and  issued  by  the  defendant  with  intent  to  injure  or  defraud  the 
owners  of  the  silk,  and  was  an  instrument  in  writing  purporting 
to  be  the  act  of  another,  by  which  the  rights  or  property  of  the 
owners  would  be  affected.  By  it  the  property  would  have  been 
delivered  to  the  forger  and  the  possession  of  it  lost  to  the  true 
owner,  if  the  fraud  had  been  ultimately  successful  It  is  there- 
fore within  the  2  R.  S.  678,  i  38,  subd.  2. 

The  case  of  The  People  v.  Steams,  (21  Wend.  409,)  is  almost 
precisely  similar.  There  a  forged  order  on  the  cashier  of  a 
bank  to  deliver  the  plates  of  another  bank,  was  held  to  be  forgery 
within  this  statute. 

The  judgment  below  should  be  affirmed. 
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Dord,  impleaded  with  Rowe  and  Behrman,  vs.  The  People* 

An  indictment  for  obtaining  by  false  pretenses,  the  signature  of  a  person  to  a 
deed  of  real  estate,  should  aver  that  the  prosecutor  owned,  or  had  some  in- 
terest in,  the  lands  described  in  the  deed,  or  that  the  deed  contained  cove- 
nants rendering  him  liable  to  an  action. 

And  the  deed  should  be  so  described  that  it  may  be  identified  by  the  record, 
in  case  the  defendant  is  subsequently  indicted  for  the  same  offense. 

Where  such  an  indictment  did  not  alledge  that  the  grantor  in  the  deed  owned 
or  claimed  any  title  to  the  lands  conveyed  thereby ;  and  the  description  of 
such  lands  was  in  the  most  general  terms,  as,  certain  lands  in  the  state  of 

.  Texas  and  United  States  of  America ;  and  the  date  of  the  deed  was  nowhere 
averred,  so  that  it  would  be  impossible  to  identify  the  instrument ;  and  it 
did  not  appear  that  the  deed  would  tend  to  the  hurt  or  prejudice  of  the  pros- 
ecutor ;  it  was  held — in  the  absence  of  any  averment  that  the  deed  could  not 
be  more  particularly  described — that  the  indictment  was  defective. 

This  cause  came  up  on  a  writ  of  error  to  the  New-York  gen- 
eral sessions.  The  defendant  Dord,  and  the  other  defendants, 
were  indicted  for  obtaining  by  false  pretenses  the  signature  of 
James  S.  Holman  to  a  written  instrument.  They  demurred  to  the 
indictment  and  judgment  was  given  for  the  people,  in  the  court 
below.  The  indictment  contained  six  counts,  the  two  last  of 
which  were  abandoned  by  the  district  attorney,  on  the  argument. 
The  first  count  of  the  indictment,  after  setting  forth  various  false 
pretenses  made  by  the  defendants,  proceeded  thus :  "  And  the 
said  James  S.  Holman  then  and  there  believing  the  said  false 
pretenses  and  representations,  so  made  as  aforesaid  by  the  said 
Claudius  Dord,  <fcc.  <fec,  and  being  deceived  thereby,  was  induced 
by  reason  of  the  false  pretenses  and  representations  bo  made  as 
aforesaid,  to  deliver,  and  did  then  and  there  deliver,  to  the  said 
Claudius  Dord,  a  certain  deed  or  conveyance  under  the  hand 
and  seal  of  him  the  said  James  S.  Holman,  of  certain  lands  in 
the  state  of  Texas  in  the  United  States  of  America,  said  deed 
being  a  written  instrument,  to  which  said  deed  or  written  instru- 
ment the  said  James  S.  Holman,  by  reason  of  the  false  pretenses 
and  representations  so  made  by  the  said  Dord,  Rowe  and  Behr- 
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man,  was  induced  to  place  and  affix  his  signature,  and  did  place 
and  affix  his  signature,  which  said  signature  of  the  said  James 
S.  Holman  to  the  said  deed  or  instrument  was  obtained  by  means 
of  the  said  false  pretenses  and  representations  made  by  the  said 
Dord  <fcc.  as  aforesaid,  of  the  proper  moneys,  valuable  things, 
goods,  chattels,  personal  property  and  effects  of  the  said  James 
S.  Holman,  and  the  said  Dord  &c.  did  then  and  there  designedly 
receive  and  obtain  the  said  signature  of  the  said  James  S.  Hol- 
man to  the  said  deed  or  instrument  in  writing  of  the  said  James 
S.  Holman,  of  the  proper  moneys,  valuable  things,  <fec.  <fcc.  of  the 
said  James  S.  Holman,  by  means  of  the  false  pretenses  and 
representations  aforesaid,  and  with  intent  feloniously  to  cheat 
an<l  defraud  the  said  James  S.  Holman,  and  to  obtain  from  said 
Holman  the  signature  of  him  the  said  Holman  to  the  said  deed, 
and  the  title  to  the  lands  thereby  conveyed."  The  second  count, 
after  alledging  sundry  false  pretenses  made  by  said  Dord  &c, 
on  a  sale  of  merchandise  to  Holman,  proceeded :  "  And  the  said 
James  S.  Holman  believing  the  said  false  pretenses,  and  being 
deceived  thereby,  was  induced  by  reason  of  the  false  pretenses 
SO  made  as  aforesaid,  to  receive  the  said  goods  and  to  make,  exe- 
cute and  deliver  to  the  said  Claudius  Dord,  in  exchange  therefor, 
a  certain  written  instrument  conveying  to  said  Dord  a  certain 
interest  in  certain  lands  therein  described,  in  the  state  of  Texas 
aforesaid,  and  to  make,  sign  and  affix  to  said  deed  or  written  in* 
atrument  the  signature  of  him  the  said  James  S.  Holman ;  and 
the  said  Dord  <fcc.  did  then  and  there  feloniously  and  designedly 
procure  and  obtain  the  signature  of  the  said  James  S.  Holman 
to  the  said  deed  or  written  instrument,  by  means  of  the  false 
pretenses  aforesaid,  and  with  intent  feloniously  to  cheat  and 
defraud  the  said  James  S.  Holman  out  of  the  title  to  said  land, 
and  falsely,  fraudulently,  designedly  and  feloniously  to  obtain 
the  signature  of  said  James  S.  Holman  to  the  said  deed  or  writ- 
ten instrument  The  third  count,  alledging  the  false  pretenses 
in  a  different  manner,  stated  and  described  the  instrument  to 
which  the  signature  of  said  Holman  was  obtained,  by  the 
same  description,  and  in  the  same  general  terms,  as  the  preoeding 
count.    The  fourth  count,  also  varying  its  allegations  as  to  the. 
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false  pretenses,  added  nothing  to  the  description  of  the  written 
instrument  to.  which  Holman's  signature  was  obtained. 

The  defendants  demurred  to  the  indictment,  and  judgment 
was  given  for  the  people,  in  the  court  below.  Whereupon  the 
defendant  Dord  brought  a  writ  of  error  to  reverse  the  judgment 

&  P.  Nash,  for  the  plaintiff  in  error. 

John  MeKeen,  (district  attorney,)  for  the  people. 

By  the  Court,  Kino,  J.  It  was  urged  as  an  objection  to  the 
indictment,  that  the  deed  to  which  the  signature  of  Hehnan  was 
obtained  was  not  sufficiently  described,  in  any  of  the  counts. 

The  offense  of  obtaining  by  false  pretenses  the  signature  of 
another  to  a  written  instrument  seems  to  bare  been  first  recog- 
nised as  a  statutory  offense,  by  the  revised  statutes.  {People  t. 
Gemtng,  1  Wend.  18.)  The  cases  in  our  reports  since  the  re- 
vised statutes,  in  which  parties  have  been  indicted  for  obtaining 
by  false  pretenses  the  signatures  of  others  to  instruments  affect- 
ing lands,  are  the  cases  of  The  People  v.  Galloway,  (IT  Wend. 
£40;)  The  People  x.  Williams,  (IHUl^,)  and /%«**»  v.  The 
People,  (Id.  126.) 

In  the  case  of  The  People  v.  Galloway,  (17  Wend.  640,)  a 
man  was  indicted  for  obtaining  the  signature  of  his  wife  to  a 
deed  of  lands  in  the  state  of  New- York,  belonging  to  her,  by  the 
false  pretense  that  it  was  a  deed  of  lands  in  Illinois,  belonging 
to  him.  An  objection  was  taken  to  the  indictment  that  it  did 
not  alledge  the  deed  to  have  been  acknowledged  by  the  wife; 
and  the  objection  was  sustained,  because  without  such  acknowl- 
edgment the  deed  was  absolutely  void,  and  it  was  not  an  offense 
within  the  statute  to  obtain  a  signature  to  an  instrument  which 
could  by  no  possibility  prejudice  any  one  in  relation  to  his  estate. 
In  that  case  the  defendant  was  tried  in  the  court  of  general  ses- 
sions, and  the  indictment  is  not  set  forth  in  the  report.  So  far 
as  appears  from  the  report,  however,  the  deed  was  described  in 
sach  way  that  it  could  be  identified  as  the  instrument  the  signa- 
ture to  which  had  been  fraudulently  obtained  by  the  defendant 
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In  The  People  v.  Williams,  (4  Hill,  9,)  thedefendaat 
indicted  for  obtaining  the  signature  of  the  prosecutor  to  *  deed 
offends,  by  the  false  pretense  that  a  mortgagee  was  about  to 
foreclose  his  mortgage  on  said  lands*  In  that  case  the  defend- 
ant having  been  tried  and  convicted,  a  new  trial  was  ordered,  be- 
cause the  pretenses  were  not  such  as  would  have  imposed  on  a 
man  of  ordinary  prudence  and  caution.  The  indictment  de- 
scribed very  particularly  the  deed  to  which  the  prosecutor's  sig- 
nature had  been  obtained. 

In  the  case  of  FerUon  v.  The  People,  (4  Hill,  126,)  the  de- 
fendant was  indicted  for  obtaining  the  signature  of  the  prosecutor 
to  a  bond  and  mortgage,  by  false  pretenses.  The  mortgage  was 
described  in  the  indictment  by  its  date,  its  condition,  time  and 
place  of  reoording,  and  that  it  was  upon  certain  real  estate  of 
the  prosecutor  in  the  county  of  Monroe.  The  defendant  demur- 
red to  the  indictment,  and  judgment  was  rendered  in  favor  of 
the  people,  in  the  court  below.  An  objection  was  taken  that  die 
indictment  did  not  describe  the  real  estate  included  in  the  mort- 
gage. The  court  held  that  the  objection  was  untenable,  and  that 
it  was  sufficient  for  the  purposes  of  the  indictment  if  the  instru- 
ment appeared  to  be  valid  and  binding  on  the  real  estate — suck 
an  one  as  might  be  used  to  the  prejudice  of  the  party.  The 
ease  of  The  People  v.  Wright,  (9  Wend.  103,)  was  cited,  and 
it  was  remarked  that  aside  from  the  main  objection  in  that  case, 
that  the  defendant  was  indicted  for  forging  a  mortgage,  while 
the  actual  offense  was  forging  a  receipt  on  the  mortgage— 
there  was  no  averment  that  the  mortgage  embraced  any  real 
estate  in  existence,  much  less  of  the  mortgagor  whom  it  wan 
charged  the  prisoner  intended  to  defraud ;  and  as  the  mortgage 
did  not  bind  him  personally,  it  was  difficult  to  see  how  he  could 
be  defrauded  by  it,  unless  it  was  a  charge  upon  his  real  estate: 
.  In  all  these  cases,  however,  the  instrument  to  which  the  sig* 
nature  w*b  obtained  seems  to  have  been  so  described  in  the  itt> 
dictment  that  it  might  be  identified. 

'.  In  the  present  indictment  it  nowhere  appears  that  Holmaa 
owned  or  claimed  any  tide  to  the  lands  conveyed  by  the 
The  description  of  the  lands  conveyed  by  the  deed  is  in  the  i 
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general  terms,  as  certain  lands  in  the  state  of  Texas  and  United 
States  of  America ;  the  date  of  the  deed  is  nowhere  averred,  so 
that  it  would  be  impossible  to  identify  the  instrument  the  signa- 
ture to  which  had  been  obtained  by  the  alledged  false  pretenses ; 
nor,  without  a  very  liberal  intendment,  can  it  be  perceived  that 
the  prosecutor  had  affixed  his  signature  to  any  instrument  which 
might  tend  to  his  hurt  or  prejudice.  Nor  is  there  any  averment 
that  the  instrument  could  not  be  more  particularly  described,  by 
reason  of  its  loss  or  destruction  or  being  in  the  defendants'  pos- 
session, or  any  other  circumstance. 

In  The  People  v.  Gates,  (13  Wend.  817,)  Ch.  J.  Savage, 
quoting  from  the  authorities,  says,  "  An  indictment  is  a  brief 
narration  of  the  of  ease  charged :  it  must  contain  a  certain  de- 
scription of  the  crime  and  the  facts  necessary  to  constitute  it; 
it  moat  state  the  facts  of  the  crime  with  as  much  certainty  as  the 
nature  of  the  case  will  admit  In  a  criminal  charge  there  is  no 
latitude  of  intention  to  include  anything  more  than  is  charged. 
The  charge  must  be  explicit  enough  to  support  itself." 

Under  the  statute  relative  to  false  pretenses,  the  obtaining 
the  signature  by  .the  false  pretense  is  the  gist  of  the  offense; 
but  it  having  been  decided,  as  is  but  reasonable,  that  the  instru- 
ment to  which  the  signature  was  affixed  should  be  one  which 
might  possibly  prejudice  the  party,  it  seems  to  me  that  in  the 
case  in  question  there  should  have  been  some  averment  that  the 
prosecutor  owned  or  had  some  interest  in  the  land  described  in 
the  deed,  or  that  the  deed  itself  contained  covenants  rendering 
him  liable  to  an  action.  And  upon  the  general  principle  that 
the  facte  constituting  the  offense  should  be  stated  with  as  much 
certainty  as  the  nature  of  the  case  will  admit,  the  deed  of  Hoi- 
man  should  have  been  so  described  that  it  might  be  identified 
by  the  record  if  the  defendants  were  subsequently  indicted  for 
the  same  offense. 

He  indictment  being  defective  in  these  particulars,  it  is 
unnecessary  to  examine  the  other  objections  urged  against  it 

The  judgment  of  the  court  of  sessions  in  favor  of  the  people 
b*  reversed. 

Judgment  reverted* 
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and  Johnson,  Justices* 

Cole  vs.  Stevens. 

Property  exempt  from  execution,  "by  the  provisions  of  the  revised  statutes, 
can  not  be  taken  on  an  execution  issned  upon  a  judgment  rendered  for  the 
purchase  price  of  other  exempt  property. 

The  provisions  of  the  revised  statutes  in  regard  to  property  exempt  ton  exe- 
cution, are  not  affected  by  the  additional  act  of  1842. 

The  case  of  Matkewson  v.  Wdler,  (3  Demo  52,)  so  far  as  it  seems  to  hold  a 
different  doctrine,  overrated 

This  ires  an  action  commenced  m  October,  1848,  before  a  jus- 
tice of  the  peace  of  Wayne  county.  The  plaintiff  claimed  to 
recover  for  the  taking  by  the  defendant,  of  necessary  beds  and- 
bedding,  one  table  and  six  chairs,  being  property  exempt  from 
execution  by  the  revised  statutes,  the  plaintiff  being  a  boose- 
holder.  The  defendant  justified  the  taking,  as  constable  of  the 
town  of  Palmyra,  under  and  by  virtue  of  an  execution  issned  by 
Isaac  E.  Beecher,  Esq.,  a  justice  of  the  peace  of  Palmyra,  npon 
a  judgment  rendered  against  the  plaintiff  for  the  purchase  price 
of  a  cook  stove  and  furniture ;  which  stove,  with  its  furniture* 
was  exempt  from  execution  by  the  revised  statutes ;  it  being  the 
only  one  in  use  by  the  plaintiff,  in  his  family*  The  above  (acts 
appeared  in  proof.  In  the  course  of  the  trial  before  the  justice, 
a  witness,  Mesick,  was  asked  the  question,  whether  the  beds  and 
bedding  were  necessary  to  the  plaintiff,  in  the  state  of  his  family? 
To  which  question  the  defendant's  counsel  objected.  The  objec- 
tion was  overruled,  and  the  witness  answered,  "they  were." 
The  witness  further  stated :  "The  plaintiff  had  six  persons  in 
his  family ;  he  had  three  beds,  two  of  them  were  the  ones  thai 
were  taken ;  the  sheets  and  other  bedding  were  taken  from  the 
same  beds.  His  family  consisted  of  two  sisters-in-law,  two 
children,  and  himself  and  wife ;  the  oldest  child  was  about  three 
or  four  years  oW ;  the  straw  beds  were  under  the  feather  beds." 
On  his  cross-examination,  the  witness  testified  that  the  plaintiff " 
had  ao  ottar  beds  besides  these  thrde,  in  the  house.    The  sis* 
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ters-in-law  had  no  other  home ;  were  grown  up ;  the  beds  were 
in  plaintiff's  possession." 

A  judgment  was  rendered  by  the  justice,  in  favor  of  the  plain- 
tiff;  for  the  value  of  the  articles  taken*  An  appeal  was  taken 
from  the  justice's  judgment  to  the  county  court  of  Wayne  county, 
in  which  court  the  justice's  judgment  was  affirmed ;  and  the 
judgment  of  the  county  court  was  brought  by  appeal  to  this  court. 

r 

T.  R.  Strong,  for  the  appellant.  1.  The  justice  erred  in  al- 
lowing the  question  to  be  put  to  the  witness  Mcsick,  as  to  the 
beds  being  necessary  to  the  plaintiff.  (4  Barb.  S.  C.  Hep.  256, 
261,  and  cases  cited  4,  Zfemo,  370.  lid.  281.)  2.  The  justice  erred 
in  giving  judgment  for  any  amount  in  favor  of  the  plaintiff;  it 
appearing  in  the  proof  that  the  property  in*  question  was  taken 
by  the  defendant  as  constable,  by  virtue  of  an  execution  in  due. 
form,  on  a  valid  judgment  against  the  plaintiff,  rendered  for  the- 
purchase  money  of  property  exempt  from  execution.  The  co- 
emption laws  do  not  extend  to  such  a  case.  (2  R.  &  867,  i  22. 
Laws  of  1812,  <*.  157,  §  l,p.  198.  Matkewsm  v.  WeUsr, 
8  Denio,  52.    Banks  v.  Quackenbush,!  Com*.  129, 186, 187.) 

&  R.  Williams,  for  the  respondent.  1.  The  property  levied 
on,  and  for  the  value  of  which  judgment  was  rendered,  was  not. 
liable  to  seixare  and  sale  under  execution.  (Sees.  Laws  of 
1842,  p.  198,  ch.  157.  Mathewson  v.  Weller,  8  Denio,  58. 
QmeketUmsh  v.  Dank*,  1  HL  129.  Banks  v.  Quackenbush, 
1  Comst.  129, 188.)  The  authority  of  a  decision  is  co-extensive 
only  with  the  facts  upon  which  it  is  made.  (12  Wheat.  888.) 
The  legislature  did  not  intend  to  abridge  and  destroy,  but  to  ex- 
tend the  privilege  of  debtors.  The  statute  should,  consequently, 
be  so  construed.  (Sen.  Doe.  of  1842,  vol  3,  No.  76.  Ajssem. 
Doe.  of  1842,  vol.  7,  No.  145.  Sen.  Doc.  of  142,  vol.  8,  No. 
81.)  2.  The  question  to  the  witness  Mesick,  as  to  the  beds 
being  necessary,  was  properly  allowed  by  the  justice;  but  if  not, 
the  other  testimony  of  the  witness  to  the  same  point,  is  amply 
sufficient  to  sustain  the  judgment  (McAllister  v.  R**b,  4. 
11^487,489.    Reabr.  McAllister,  8  JcLlVl>peri 
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Alb*.  Crary  v.  Sprague,  12  Id.  41,  46, 47.  The  People  * 
Wiley,  3  Hill,  195,  214.  Hayden  v.  Palmer,  2  Mi.  206. 
Vallance  v.  ATr^,  3  Bor6.  &  C.  Jlep.  648.)  An  error  in  the 
court  below  which  could  do  no  injury,  is  not  ground  for  reversal ; 
nor  where  the  defect  is  afterwards  supplied  The  question  of 
the  necessity  of  those  articles  in  regard  to  which  the  question 
was  asked,  is  not  disputed  in  the  evidence  in  the  court  below. 

By  the  Court,  Selden,  J.  This  case  depends  entirely  upon 
the  construction  to  be  given  to  the  act  of  1842,  exempting  from 
levy  and  sale  upon  execution,  property  to  the  value  of  $160,  in 
addition  to  that  previously  exempted  by  the  provisions  of  the 
revised  statutes.  The  other  questions  in  the  ease  are  of  no  mo- 
ment. Although  the  question  put  to  the  witness  Mesick,  wee 
objectionable,  as  calling  for  the  opinion  of  the  witness  instead  of 
the  facts  in  regard  to  the  situation  of  the  defendant's  family; 
yet  the  answer  gave  fully  the  very  facts  concerning  which  the 
inquiry  should  have  been  made.  It  is  tree,  the  witness  pre* 
faced  his  statement  of  facts  by  giving  his  own  opinion ;  but  the 
bets  stated  would  seem  to  justify  it,  and  to  be  amply  sufficient 
to  warrant  the  justice  in  coming  to  the  conclusion  he  did,  with- 
out relying  at  all  upon  the  opinion  of  this  witness.  It  does  not 
appear  to  have  been  a  point  controverted  upon  die  trial;  and  I 
do  not  think  "  substantial  justice"  would  be  promoted  by  revers- 
ing the  judgment  upon  that  ground. 

What,  then,  is  the  true  construction  of  the  act  referred  to? 
The  case  of  Matheween  v.  Wetter,  (3  Denio,  62,)  in  which  this 
question  was  first  presented,  and  in  which  the  late  supreme 
court  expressed  its  opinion  upon  it,  has  given  rise  to  considera- 
ble discussion  of  the  point.  Three  different  interpretations  have 
been  contended  for.  (1.)  That  the  effect  of  the  previse  is,  that 
property  otherwise  exempt,  shall  not  be  protected  from  an  ess* 
cation  en  a  judgment  rendered  for  the  purchase  money  of  that 
identical  property.  (2.)  That  property  exempted  either  by  the 
revised  statutes  or  by  the  law  of  1842,  shall  not  be  exempt  from 
an  execution  issued  to  collect  the  purchase  money  of  any  prop- 
erty exempt  by  any  lew.    (&)  JEkat  the  eUitj«ei 
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allowed  by  the  act  of  1842,  shall  not  extend  to  executions' issued 
to  collect  the  purchase  money  of  any  exempt  property  whatever. 

The  first  of  these  constructions  is  founded  rather  upon  what 
it  would  seem  reasonable  that  the  legislature  should  have  en- 
acted, than  upon  any  sound  interpretation  of  the  language  of  the 
section.  To  sustain  either  this,  or  the  second  construction 
above  given,  it  is  indispensable  to  assume  that  the  words  "  such 
exemption,"  used  in  the  proviso,  refer  as  well  to  the  exemption 
under  the  revised  statutes,  as  to  that  allowed  by  the  section 
itself.  But  if  that  be  assumed,  for  aught  I  see,  we  must  adopt 
the  second  of  the  above  constructions;  and  that  is  the  con* 
elusion  to  which  the  court  seem  to  have  arrived  in  Mathews&n 
v.  Welter,  above  cited.  But  this  construction  not  only  leads  to 
aome  consequences  which  conflict  entirely  with  the  general  scop* 
and  object  of  the  act,  but  seem  to  me  not  to  conform  either  to 
the  natural  or  grammatical  mterpretation  of  its  language.  The 
ordinary  rules  on  the  subject,  would  require  that  the  words 
"  such  exemption"  should  be  referred  to  the  nearest  antecedent, 
even  if  there  were  more  in  the  same  sentence  to  which  it  might 
by  possibility  refer.  Here,  however,  there  is  but  one  exeap* 
tion  allowed  by  the  entire  section,  to  wit :  That  of  property 
amounting  to  $150,  in  addition  to  the  exemption  by  prior  acts. 
There  is  a  reference,  it  is  true,  to  articles  previously  exempt ; 
but  no  exemption  of  such  articles  by  this  act.  To  sustain  the 
construction  contended  for,  therefore,  it  is  necessary  to  travel 
out  of  the  act  <itself,  and  refer  the  words  in  question  in  part  to 
lbs  provisions  of  the  revised  statutes.  I  can  not  think  that  vnf 
rule'  of  interpretation  would  warrant  this.  The  natural  reading 
of  the  clause  seems  to  me  clearly  to  be,  that  the  exemption  al- 
lowed by  the  section  itself,  shall  not  be  available  against  any 
execution  issued  to  collect  the  purchase  money  of  any  exempt 
property  whatever* 

As  the  property  taken  in  this  case  was  exempt  by  the  revise* 
statutes,  and  not  by  virtue  of  the  law  of  1842,  the  conclusion  to 
which  I  have  arrived,  shows  the  judgment  of  the  justice  and  ef 
ths  oomuLy  court,  to  be  correct. 
. .&»  judgment  must,  therefore,  be  affirmed. 
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Same  Term.    Before  the  same  Justices. 

Johnson  vs.  Rich  and  others. 

The  act  of  the  legislature,  passed  March  26,  1849,  and  known  as  the  "  free 
school  law,"  is  not  unconstitutional ;  although  it  submits  the  question  to  the 
people  to  determine,  at  the  next  annual  election,  whether  the  act  shall  or 
shall  not  become  a  law. 

This  action  was  commenced  in  a  justice's  court  in  Monroe 
county,  against  the  defendant,  for  property  belonging  to  the 
plaintiff,  taken  and  sold  by  virtue  of  a  school  warrant,  issued  by 
the  defendants  for  the  collection  of  taxes,  under  the  free  school 
law  of  1849.  The  defendants  justified,  being  trustees  of  the 
district.  The  jury  found  a  verdict  for  the  defendants.  The 
plaintiff  appealed  to  the  county  court  of  Monroe  county,  from 
the  judgment  rendered  by  the  justice,  which  court  reversed  the 
judgment  on  the  ground  that  the  law  was  unconstitutional.  The 
defendants  appealed  to  this  court  from  the  judgment  of  the 
county  court. 

Geo.  P.  Townsend,  for  the  defendants. 

/.  D.  Husbands,  for  the  plaintiff. 

Johnson,  J.  This  case  turns  entirely  upon  the  question  of 
the  constitutionality  of  the  act  of  March  26, 1849,  known  as  the 
free  school  law. 

The  question  is  one  of  great  interest,  involving  the  powers  of 
the  legislature  in  the  enactment  of  laws  generally,  under  the 
constitution  of  the  state,  and  deserves  a  diligent  and  careful  ex- 
amination, and  more  especially  so,  since,  as  it  is  understood,  these 
have  been  decisions  by  several  of  our  judges  adverse  to  its  con- 
stitutionality. The  plaintiff's  counsel  denies  that  any  such  law 
iras  ever  enacted  by  the  legislature.  The  act  upon  its  face,  as 
it  stands  in  the  statute  book,  of  which  all  our  courts  are  bound 
to  take  judicial  notice,  shows  thai  it  was  passed  by  the  i 
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and  assembly  in  the  usual  form,  "three-fifths  being  present.19 
It  is  conceded,  however,  that  the  act  in  question  passed  regu- 
larly through  all  the  forms  of  legislation  required  by  the  consti- 
tution, and  received  the  sanction  of  the  executive  in  due  form, 
and  that  the  enacting  clause  is  in  the  precise  form  prescribed 
by  the  constitution. 

But  it  is  insisted  that  the  act  itself  furnishes  internal  evidence 
that  the  legislature  did  not  enact  it,  and  that  this  evidence  is 
furnished  by  the  latter  sections,  from  the  10th  to  the  14th  inclu- 
sive.. These  sections  are  regarded  as  necessarily  nullifying  and 
striking  out  the  enacting  clause,  and  delegating  all  the  power 
over  the  subject,  which  the  constitution  has  conferred  solely  upon 
the  legislature,  to  the  people.  By  these  sections,  it  is  urged 
the  legislature  have  undertaken  to  invest  the  electors  with  the 
power  of  enacting  laws  at  the  ballot  box. 

If  it  be  true  that  this  statute  was  not  enacted  by  the  legisla- 
ture, but  by  the  people  undertaking  to  act  in  a  legislative  capa- 
city, it  can  not  be  upheld.  Article  third  of  the  constitution, 
section  one,  declares  that  the  legislative  power  of  this  state  shall 
be  vested  in  a  senate  and  assembly.  No  authority  is  given  to 
the  legislature,  to  confer  legislative  power,  except  upon  boards 
of  supervisors  of  the  several  counties,  and  that  only  "  of  local 
legislation."  It  follows  therefore,  that  if  this  statute  was  enact- 
ed by  any  other  body  than  the  senate  and  assembly,  it  is  wholly 
unauthorised  and  void. 

But  let  us  examine  these  sections  and  see  whether  the  legis- 
ture  by  including  them  in  the  enactment,  nullified  their  own  act, 
and  rendered  it  void. 

Section  10  declares  that  the  electors  shall  determine  by  ballot 
at  the  next  annual  election  in  November,  whether  the  act  shall 
or  shall  not  become  a  law.  Sections  11,  12  and  18  provide  for 
the  manner  in  which  the  poll  lists  should  be  furnished,  the  form 
of  the  ballot,  the  manner  in  which  it  should  be  folded,  the  box 
in  which  it  should  be  deposited,  and  for  the  canvassing  of  the 
votes  so  cast.  Section  14  provides  that  in  case  a  majority  of  all 
the  votes  in  the  state  shall  be  cast  against  the  new  school  law, 
this  act  shall  be  null  and  void ;  and  in  ease  a  majority  of  all  the 
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votes  in  the  state  shall  be  for  the  law,  this  act  shall  beoome  -s 
law,  and  shall  take  effect  an  the  1st  day  of  January,  1850* 

Much  stress  has  been  laid  upon  the  tenth  section  of  the  act, 
and  it  is  claimed  that  by  that  section  the  legislature  enacted 
that  they  would  not  enact  the  law.  But  the  section  admits  of 
no  such  interpretation.  It  is  to  be  read  in  connection  with  the 
14th  section,  and  it  is  obvious  that  the  scope  and  purport  of  both 
sections  are  the  same.  The  question  is  not  at  all  varied  from 
what  it  would  be,  were  the  10th  section  stricken  out,  and  the 
objection  left  to  stand  upon  the  14th  section  alone.  The*  sub* 
stande  and  plain  import  of  the  two  sections  taken  together,  are 
that  the  act  shall  become  a  law  on  a  day  certain,  upon  the  oondi* 
tion  that  a  majority  of  all  the  votes  cast  in  the  state,  upon  the 
subject  shall  be,  when  canvassed,  found  in  its  favor ;  and  that 
otherwise  it  shall  be  null  and  void.  The  proviso  is  not  that  the 
statute  should  not  be  enacted  by  the  legislature,  but  that  it  shall 
not  become  operative  as  a  law  after  its  enactment,  except  upon 
the  condition  or  proviso  being  fulfilled.  In  short,  they  enacted, 
that  the  enactment  should  not  become  a  law  of  the  land,  except 
upon  the  happening  of  a  certain  event,  which  was  a  majority  of 
the  votes  being  cast  in  its  favor.  But  the  position  is  assumed 
and  urged  with  great  strenwmsness,  that  because  the  act  in 
question  could  not  become  a  law,  unless  a  majority  of  the  elect- 
ors should  vote  in  its  favor,  it  follows  a*  a  necessary  consequence* 
that  the  electors  passed  the  act  at  the  general  election,  and  that 
the  act  undertook  to  clothe  them  with  legislative  power. 
•  Bat  this  consequence  by  no  means  follows.  The  same  might 
be  said  of  every  act  which  is  passed  to  take  effect  upon  the  hap* 
pening  of  some  event,  either  certain  or  uncertain.  It  ia.nd  law 
unless  the  event  happens,  and  yet  it  has  never  been  sapfneed 
that  any  legislative  power  was  conferred  upon  the  agency  by 
which  the  event  was  brought  about.  All  our  statutes,  unless 
some  other  time  is  prescribed,  take  effect  as  laws,  in  twenty 
daya  after  they  axe  enacted,  and  not  before.  This  Is  by  a  general 
statutory  provision*  It  is  conceded  that  a  longer  or  shorter 
time  may  be  prescribed,  a  day  or  a  year.  In  every  such  case 
the  enactment  is  of:  no  force  as  a  law,  until  the  period  anina 
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It  may  have  the  vital  principle  in  it,  but  its  activity  is  suspended 
until  the  appointed  period.  Before  that  time  no  rights  oan  he 
acquired  under  it :  no  one  is  responsible  for  violating  its.  provis- 
ions. It  is  in  short  a  dead  letter  until  the  fixed  period.  It  doea  - 
not  follow  from  this,  however,  that  the  legislature  do  not  enact 
the  law ;  nor  was  it  ever  dreamed  that  by  fixing  a  remote  day, 
the  legislature  were  conferring  legislative  power  upon  the  agen- 
cies which  produce  the  revolutions  of  the  globe.  The  whole  dif- 
ficulty seems  to  me  to  have  arisen  from  confounding  the  distinc- 
tion between  the  exercise  of  legislative  power  in  framing  and 
enacting  laws,  or  a  statute  which  is  to  become  a  law ;  and  the 
exercise  of  another  altogether  different,  and  foreign  but  subordi- 
nate power,  in  producing  the  event  or  result  upon  which  such 
enactment  is  to  take  effect  as  a  law. 

The  distinction  seems  to  me  too  broad  and  obvious  to  be  over- 
looked by  any  mind  the  avenues  to  which  are  not  too  firmly  bar- 
red by  foregone  conclusions,  and  which  is  unbiased  by  a  fixed 
habit  of  constitutional  scruples.  In  either  case,  where  an  act 
takes  effect  on  a  day  certain,  or  upon  the  happening  of  some 
prescribed  event  which  is  altogether  uncertain  and  contingent* 
it  is  a  part  of  the  enactment,  and  the  exercise  of  the  legislative 
power,  which  fixes  the  day  or  prescribes  the  event.  These  are 
subjects  of  legislative  appointment  and  authority.  The  agen- 
cies which  fulfill  the  condition  or  proviso,  or  defeat  it,  are  ao 
part  of  the  legislation,  but  altogether  secondary  and  subordinate. 
It  is  true 'that  the  enactment  would  not  become  a  law  without 
the  concurrence  of  the  event,  but  it  is  the  paramount  force  and 
authority  of  the  enactment,  nevertheless,  which  gives  it  the  char* 
acter  of  a  law.  That  is  the  vital  principle  iphidi  alone  gives 
the  event  its  powtfr. 

In  regard  to  the  act  under  consideration,  it  came  from  the 
hands  of  the  legislature,  complete  and  perfect  in  all  its  provis- 
ions and  details.  All  duties  under  it  were  prescribed,  and  all 
penalties  for  its  violation.  It  was  just  such  an  act,  as  the  legis- 
lature in  the  full  exercise  of  their  discretion  thought  fit  and 
proper  to  pass.  It  must  be  admitted  that  the  subject  of  the 
enactment  is  peculiarly  within  the  scope  of  legislative  j 
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ship  and  authority,  and  the  object  in  the  highest  degree  benefi- 
cent and  salutary. 

What  right  or  authority  did  the  legislature  confer  upon  the 
•lectors  ?  were  they  authorised  to  change  the  act,  to  amend  or 
modify  its  provisions,  or  substitute  some  other  act  of  their  own 
framing,  and  pass  that  in  lieu  of  the  one  submitted  1  Nothing  of 
the  kind.  Such'  power  might  have  been  legislative  power.  But 
they  were  simply  authorised  to  express  their  assent  or  dissent 
in  a  prescribed  mode,  and  they  did  nothing  more.  After  the 
vote  was  given,  and  canvassed,  all  the  provisions  of  the  act  re- 
mained as  they  were  before.  It  did  not  even  then  become  a  law, 
but  bad  to  await  the  day  the  legislature  had  prescribed,  some 
two  months  after.  To  call  this  legislation  is  a  sheer  confound- 
ing of  all  proper  distinctions. 

It  is  urged  that  the  constitution  does  not  authorize  legislation 
of  this  character.  This  is  a  mistake.  The  constitution,  art  7, 
sect.  12,  expressly  provides,  that  certain  laws  passed  by  the 
legislature  shall  not  take  effect  until  they  have  been  submitted 
to  the  electors,  at  a  general  election,  and  received  a  majority  of 
all  the  votes  cast  for  and  against  it,  and  no  such  law  is  to  be 
submitted  to  be  voted  on  within  three  months  after  its  passage. 
The  constitution,  therefore,  not  only  recognizes  this  kind  of  leg- 
islation, but  expressly  requires  it  in  certain  cases,  and  forbids  it 
in  none.  The  constitution  obviously  does  not  treat  this  vote  of 
the  electors  as  legislation,  but  in  the  light  of  ratification  or  ob- 
jection merely.  Because  all  legislative  power  is  expressly  and 
unqualifiedly  conferred  upon  the  senate  and  assembly.  This  is 
precisely  what  it  is.  And  this  seems  to  me  to  cover  the  whole 
ground  of  controversy.  It  would  be  sufficient,  however,  inde- 
pendent of  this,  to  say  that  the  constitution  did  not  prohibit  it 
Because  the  full  unqualified  power  to  legislate  for  the  state,  upon 
all  constitutional  subjects  of  legislation,  necessarily  comprehends 
the  power  to  prescribe  not  only  the  time  when  an  act  shall  be- 
come operative  as  a  law,  but  also  the  event  or  condition  upon 
which  it  shall  become  so. 

To  hold  that  the  legislature  may  enact  laws  bat  shall  not  pre- 
scribe the  time,  or. event,  of  condition,  upon  which  they  shall 
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take  effect,  would  be  to  qualify  and  abridge  powers  clearly  and 
necessarily  vested  in  them. 

If  it  be  conceded  they  may  prescribe  conditions,  and  pass  acts 
to  take  effect  only  upon  the  happening  of  some  event  or  contin- 
gency, which  is  altogether  uncertain,  as  the  declaration  of  war 
by  a  foreign  power,  or  the  failure  of  the  revenues  of  government 
from  the  ordinary  sources,  or  the  like ;  it  must  follow  that  they 
may  prescribe  any  event  or  contingency  they  may  deem  proper. 
Unless  this  discretion  is  limited  and  controlled  by  some  consti- 
tutional provision,  it  can  make  no  difference  whether  the  condi- 
tion is  the  result  of  an  election,  or  the  breaking  out  of  the  cholera. 
This  must  be  so,  unless  it  can  be  shown  that  there  is  some  orig- 
inal and  inherent-wice  in  a  vote  of  approval  by  a  majority  of  the 
electors,  which  operates  fis  a  positive  and  irresistibly  annulling 
force,  over,  and  independent  of,  all  constitutional  grants  and  pro- 
hibitions.    This  is  a  task  I  think  no  judge  will  undertake. 

The  constitutional  authority  of  the  legislature  to  pass  laws  to 
take  effect  upon  the  happening  of  some  event  which  might  or 
might  not  happen,  was  scarcely  denied  upon  the  argument.  It 
is  fully  admitted  by  the  learned  judge  whp  dissents  from  the 
conclusion  of  the  majority  of  the  court  in  this  case,  and  is  well 
sustained  by  authority  and  usage.  A  distinction  is  however 
sought  to  be  taken,  between  an  event  like  the  result  of  an  elec- 
tion and  some  other  event  happening  in  the  order  of  nature*  or 
in  the  intercourse  between  nations,  or  in  the  ordinary  progress 
of  the  affairs  of  government.  It  must  be  perfectly  apparent, 
however,  as  it  seems  to  me,  that  if  there  be  any  distinction,  it  u 
a  difference  of  degree  merely,  and  not  of  fundamental  principle 
upon  which  grave  constitutional  questions  turn.  Admit  the 
principle  and  no  distinction  between  the  cases  supposed  can  be 
found  which  does  not  resolve  itself  at  once  into  a  question  of 
policy  or  expediency  merely.  The  line  of  demarcation  between 
a  vote  upon  an  act,  after  it  has  passed,  by  way  of  ratification  or 
approval,  and  which  operates  to  fulfill  some  condition,  or  to  sat- 
isfy some  proviso  in  the  act  itself,  and  the  legislative  function 
in  framing  acts  and  voting  upon  their  passage  through  the  leg* 
islature  is  broad,  clear  and  well  defined.    I  think  I  have  shown 
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^ftite  satisfactorily,  by  a  reference  to  the  constitution,  that  it  tab- 
where  forbids,  even  by  implication,  the  submission  of  acts  after 
they  have  passed  the  legislature,  to  the  people,  for  their  approval, 
and  making'  such  approval  the  condition  upon  which  the  act  ahaH 
become  operative  as  a  law,  but  rather  sanctions  it. 

This  was  not  a  law  creating  a  public  debt,  or  it  could  not  have 
taken  effect  until  it  had  been  submitted  to  the  people  in  the 
manner  that  it  was  submitted,  by  the  express  language  of  the 
constitution.  But  it  was  an  act  which  if  it  became  a  law,  in- 
volved the  necessity  of  general  taxation,  for  great  public  pur- 
poses, and  although  it  might  have  been  enacted  as  a  law,  without 
consulting  the  electors,  and  even  against  their  known  wishes, 
the  submission,  so  far  from  rendering  it  unconstitutional  and  void, 
ought  not  to  be  regarded  as  even  an  abuse  of  legislative  discretion. 

The  legislative  functions  are  just  aB  fully  and  completely  ex- 
ercised where  an  act  is  passed  to  take  effect  at  a  future  day,  or 
upon  the  happening  of  some  uncertain  event,  or  the  ratification 
of  some  other  body,  as  when  the  act  takes  effect  immediately. 
The  time  and  the  condition  are  parts  of  the  enactment,  the  same 
as  any  other  provision. 

I  confess  however,  that  I  am  entirely  opposed,  upon  principle, 
to  this  mode  of  legislation,  in  all  cases  where  it  is  not  required 
by  the  clear  and  express  terms  of  the  constitution.  There  may 
be  occasional  exceptions,  in  new  and  extraordinary  cases.  But 
as  a  general  rule  I  regard  it  as  an  unwise  and  unsound  policy, 
calculated  to  lead  to  loose  and  improvident  legislation  and  to  take 
away  from  the  legislator,  all  just  sense  of  his  high  and  enduring 
responsibility  to  his  constituents  and  to  posterity,  by  shifting 
that  responsibility  upon  others.  Experience  has  also  shown 
that  laws  passed  in  this  manner,  are  seldom  permanent,  but  are 
changed  the  moment  the  excitement  under  which  they  are  rati- 
fied, has  abated  or  reversed  its  current.  Of  all  the  evils  which 
afflict  a  state,  that  of  unstable  and  capricious  legislation  is 
amongst  the  greatest. 

The  only  authority  relied  upon  on  the  argument  to  show  the 
law  unconstitutional,  was  the  case  of  Parker  v.  Commonwealth^ 
(62terr,507.)  I  hare  examined  that  case  with  great  care,  and  am 
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eoostrained  to  say,  with  all  due  respect,  that  in  my  judgment  it 
eeu  net  stand  the  test  of  time  and  scrutiny,  upon  the  reasons 
assigned  by  the  learned  judge  who  delivered  the  opinion  of  a 
majority  of  the  oourt.  The  ease  arose  under  the  excise  law  of 
Pennsylvania  passed  in  1846,  which  was  similar,  in  its  provisions, 
to  our  late  statute  on  the  same  subject,  the  principal  difference 
being  that  there  the  electors  yoted  by  counties,  instead  of  towns  - 
as  under  our  act.  It  is  somewhat  difficult  to  determine  the  pre* 
eise  point  upon  which  the  case  turned,  owing  to  the  great  num- 
ber of  irrelevant  topics  introduced,  and  the  general  and  discur- 
sive manner  in  which  they  are  all  discussed.  The  principal 
(round  of  objection  seems  to  have  been,  that  it  was  left  to  the 
electors  to  determine  in  their  respective  counties,  by  ballot, 
whether  the  new  law  should  take  effect,  or  the  old  one  still  remain 
in  force,  in  their  respective  counties.  This  was  regarded  as 
authorizing  the  people  to  legislate,  and  for  that  reason  mainly 
the  law  was  adjudged  unconstitutional.  The-learned  judge,  in 
the  same  opinion,  nevertheless  holds  the  act  of  1886,  providing 
for  the  establishment  of  common  schools  in  Pennsylvania,  free 
from  all  constitutional  objection ;  and  yet,  according  to  the  opin* 
ion,  that  act  in  terms  provided  that  it  should  be  submitted  to  the 
qualified  electors  of  each  district  to  determine,  by  ballot,  whether 
the  system  should  be  adopted  in  their  district.  If  a  majority 
voted  in  favor  of  the  system,  the  law  took  effect  in  such  district, 
and  it  forthwith  became  entitled  to  a  portion  of  the  public  fund. 
In  districts  where  the  majority  of  the  votes  was  adverse,  the  law 
was  not  to  take  effect,  but  was  suspended  until  a  favorable  vote 
should  be  obtained.  The  learned  judge  professes  to  see  a  clear 
distinction  between  the  two  c*ses,  in  principle,  but  it  has  eluded 
my  scrutiny.  The  only  difference  I  can  perceive  exists  in  the 
subject  matter  of  the  two  acts. 

It  may  not  be  amiss,  in  reference  to  this  case,  to  suggest  thai 
in  all  the  multitude  of  prosecutions  under  our  late  excise  law,  in 
every  part  of  this  state,  no  such  objection  occurred  to  any  judge 
or  counsel.  But  what  is  still  more  to  the  purpose,  the  supreme 
oourt  of  Pennsylvania,  in  two  subsequent  cases,  have  entirely 
needed  from  ike  ground  attempted  to  be  maintained  in  that 
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ease,  although  they  have  not  openly  and  in  terms  overruled  it.  In 
the  case  of  Commonwealth  v.  Quarter  Session,  (8  Barr,  891,)  it 
was  held  distinctly  that  the  legislature  might  repeal  a  law  through 
the  secondary  means  of  a  popular  vote.  A  new  township  had 
been  erected  from  a  part  of  another  township,  and  subsequently 
the  legislature  passed  an  act  submitting  it  to  the  electors  of  the 
old  and  new  townships,  to  determine  by  ballot  whether  the  new 
township  should  continue  as  such,  or  be  annulled.  If  a  majority 
of  the  votes  were  in  favor  of  the. new  township,  it  was  to  remain : 
if  opposed,  it  was  to  be  annulled  and  remain  as  though  no  town- 
ship had  been  erected.  This  was  adjudged  constitutional.  In 
Commonwealth  v.  Painter,  (10  Barr,  214,)  the  same  question 
arose  under  an  act  submitting  it  to  the  determination  of  the 
electors  whether  the  seat  of  justice  in  Delaware  county  should 
continue  where  it  then  was  located  by  law,  or  be  removed,  to 
tome  other  place.  This  was  also  held  to  be  constitutional.  In 
both  these  cases  the  authority  of  Parker  v.  The  Commonwealth 
was  invoked  as  establishing  a  contrary  doctrine,  but  without 
avail.  The  court  held  that  the  case  did  not  apply,  and  they 
take  occasion  to  say  that  the  case  had  been  misunderstood. 
That,  in  that  case  they  determined  nothing,  but  that  the  general 
assembly  could  not  delegate  to  the  people,  the  power  to  enact 
laws  by  the  exercise  of  the  ballot.  The  principle  was  doubtless 
correct,  but  its  proper  application  to  that  case  is  another  ques- 
tion. In  this  case  of  Commonwealth  v.  Painter,  the  court  cite 
with  approbation,  aB  "  a  strong  illustration  of  the  faculty  of  the 
legislative  power,"  the  act  of  congress  of  July  9, 1849,  providing 
for  the  retrocession  of  the  county  of  Alexandria  in  the  district 
of  Columbia  to  the  state  of  Virginia.  By  one  of  the  sections  of 
that  act  it  was  submitted  to  the  qualified  electors  of  the  county 
to  determine  the  question  of  retrocession.  If  a  majority  of  the 
votes  were  against  the  retrocession,  the  act  was  to  be  null  and 
void,  and  if  in  favor  it  was  to  take  effect  and  be  in  full  force — 
almost  precisely  like  our  act  under  consideration.  The  court 
in  commenting  upon  this  act  of  congress,  say,  that  it  must  "  be 
considered  as  high  authority  and  a  precedent  in  the  development 
of  the  constitutional  function  of  the  legislative  power,"  and  one 
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reason  assigned  is,  that  many  of  the  most  profound  constitutional 
lawyers  in  the  Union,  were  in  congress  at  the  time,  and  partici- 
pated in  its  enactment. 

I  have  bestowed  more  attention  upon  the  case  of  Parker  v- 
The  Commonwealth  than  the  occasion  would  seem  to  justify, 
were  it  not  that  it  has  been  the  great  source  of  mischief,  and  con- 
fusion of  ideas,  upon  subjects  of  this  character.  But  since  the 
supreme  court  in  that  state  have  wisely  retreated  from  the  posi- 
tion there  assumed,  I  trust  that  it  will  no  longer  be  permitted  to 
vex  and  confound  us  here. 

The  decisions  in  the  supreme  court  of  our  sister  state  are  now 
clearly  in  favor  of  the  constitutionality  of  the  act  under  consid- 
eration. The  case  of  Cargo  of  the.  Brig  Aurora  v.  The  Uni- 
ted States,  (7  Cranch,  382,)  is  also  a  strong  case  in  support  of 
the  same  general  principle.  In  every  one  of  these  cases,  even 
that  of  Parker  v.  The  Commonwealth,  the  constitutional  power 
of  the  legislature  to  enact  laws  to  take  effect  at  a  future  time, 
upon  the  happening  of  some  event  which  is  uncertain  and  con- 
tingent, is  fully  recognised  and  asserted.  But  it  seems  to  me 
that  no  authority  is  necessary  to  sustain  such  a  proposition* 
The  exigencies  of  the  government,  both  state  and  national,  must 
often  call  for  the  exercise  of  such  a  power  by  their  respective 
legislative  bodies,  and  it  can  not  be  doubted  that  it  is  clearly 
within  the  Urge  grant  of  legislative  power  conferred  by  our  con- 
stitution. It  has  also  the  sanction  of  long  usage,  without  dissent 
or  question  till  recently. 

I  am  therefore  clearly  of  the  opinion  that  the  act  in  question  is 
constitutional,  and  that  the  judgment  of  the  county  court  should 
be  reversed,  and  that  of  the  justice  affirmed, 

Selden,  J.  concurred. 

Welles,  J.  dissented. 

Judgment  reversed, 
Vmh  IX  87 
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ABATEMENT. 

A  mistake  in  the  names  of  the  plain- 
tiffs is  not  a  ground  of  nonsuit.  The 
only  remedy  of  the  defendant  is  by 
a  flea  in  abatement.     Bonus  v. 

202 


ACTION. 

• 

1.  An  action  for  money  had  and  receiv- 
ed will  lie  where  the  defendant  tor- 
tiously  takes  the  plaintiff's  goods 
and  sells  them.  But  such  an  action 
can  not  be  maintained  unless  the 
facts  proved  are  such  as  would  ena- 
ble the  plaintiff  to  sustain  an  action 
of  trover  for  the  goods.  Cobb  v. 
.Dews,  281 

%  A  claim  for  the  unlawful  conversion 
of  goods,  being  founded  upon  tort, 
and  one  for  money  had  and  received, 
upon  contract,  they  are  distinct 
causes  of  action,  and  can  not  be 
joined  in  the  same  suit  t» 


ACTION  ON  THE  CASE. 
Ste  Seduction. 

ADEMPTION. 
A*  Lsqact,  1, 2i  8. 


ADMIXTURE  OF  GOODS. 

1.  The  rule  that  a  man  may  lose  his 
own  property  by  mixing  it  with  the 
property  of  another,  applies  only  to 
cases  where  the  property  of  one  can 
not  be  distinguished  from  that  of 
the  other,  after  the  admixture.  FYttt 
v.  WUlard,  440 

2.  How  for  the  admixture  of  property 
mortgaged,  with  other  property,  will 
destroy  the  lien  of  the  mortgage. 
Dunning  v.  Stearns,  680 


ADVERSE  POSSESSION. 

Where  the  grantee  in  a  deed  for  lands 
in  fee  enters  in  the  lifetime  of  the 
grantor  and  holds  both  the  lands  and 
the  deed,  for  a  period  of  time  suffi- 
cient— if  adverse — to  bar  an  entry, 
in  the  absence  of  all  other  evidence, 
the  character  of  his  possession  may 
be  ascertained  from  the  language  of 
the  deed ;  and  if  that  professes  to 
convey  an  absolute  estate  in  foe,  the 
inference  is  inevitable  that  both  the 
entry  and  the  possession  were  ad- 
verse. Barcolo,  J.  dissented.  Or- 
win  v.  Conrin,  219 

See  Ejectment,  1,  8,  4. 


AFFIDAVIT. 

An  affidavit,  made  by  a  plaintiff  to  a 
justice  of  the  peace,  upon  applying 
for  an  attachment  against  a  defend- 
ant, stating  thai  the  apptkatioa  J* 

W) 
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made  on  the  ground  that  the  defend- 
Ant  "  has  assigned  or  secreted  his 
property  with  intent  to  defraud  his 
creditors"  although  according  to  the 
words  of  the  statute,  is  insufficient, 
unless  the  tacts  and  circumstances 
stated  therein  are  enough  to  justify 
a  belief  that  the  defendant  has  as- 
signed or  secreted  his  property  with 
intent    to  defraud   his   creditors. 

See  Judgment,  2,  8. 


AGREEMENT. 

1.  His  not  necessary  that  a  considera- 
tion should  exist  at  the  time  a  prom- 
ise is  made.  Thus  if  one  party 
promise  another  to  pay  him  a  sum 
of  money  if  he  will  do  a  particular 
act,  and  the  latter  does  the  act  be- 
fore the  revocation  of  the  promise, 
the  promise  thereupon  becomes 
binding,  although  the  promisee  does 
not,  at  the  time,  engage  to  do  the 
act    Barnes  v.  Perine,  202 

%  In  such  a  case  the  doing  the  act  is 
a  good  consideration  for  the  previous 
promise ;  and  the  promise  amounts 
to  a  request  to  do  the  act.  ib 

8.  On  the  21st  of  April,  1842,  a  sealed 
note  for  $860,  made  by  S.  and  oth- 
ers, payable  to  the  defendant  B.  with 
an  indorsement  thereon  by  B.,  guar- 
antying the  payment  thereof  to  P. 
was  delivered  by  P.,  the  owner 
thereof,  to  B.  "  to  collect  or  secure, 
as  soon  as  convenient  or  may  be;" 
and  B.  agreed  to  pay  over  to  P.  888 
of  the  first  money  that  should  be 
collected  or  secured,  as  soon  as  he 
should  collect  or  secure  the  same  or 
any  part  thereof.  But  he  was  not 
bound  to  sue  the  makers  of  the  note 
unless  there  should  be  a  reasonable 
prospect  of  collecting  the  same,  or 
some  part  of  it.  In  an  action  against 
B.  for  his  neglect  and  refusal  to  per- 
form the  agreement  to  collect  or  se- 
cure the  note,  and  for  his  refusal  to 
pay  over  the  money  due,  or  deliver 
up  the  note,  it  was  proved  that  when 
.the  defendant  received  the  note  and 
executed  the  agreement  he  said  that 

*  he  presumed  the  makers  of  the  note 
were  good,  but  did  not  know—- that 
they  were  good  when  they  moved 
mtaftbe  atate,  and  that  he  would 
go  and  set)  them  immediately.    Held 


that  Chin  was  prima  fade 
that  the  makers  of  the  note  were 
good  for  the  whole  amount  or  some 
part  thereof,  and  that  therefore  the 
defendant  was  liable  for  not  going 
to  their  place  of  residence  and  at- 
tempting to  collect  the  note  of  them. 
WaVrod  v.  Bail,  271 

4.  Held  also,  that,  admitting  this  was 
not  a  case  for  presumption,  but  that 
evidence  should  be  adduced  in  re- 
spect to  the  pecuniary  condition  of 
the  makers  of  the  note,  the  onus  was 
on  the  defendant,  to  furnish  the  evi- 
dence ;  and  that  if  they  were  insol- 
vent, he  was  bound  to  show  it,  inas- 
much as  it  was  only  upon  its  turning 
out  that  they  were  insolvent,  that  he 
was  excused  from  suing  them.      ib 

5.  A  promise,  by  a  father,  to  bis  daugh- 
ter, to  pay  her  a  certain  sum  per 
week,  for  labor  thereafter  to  be  per- 
formed by  her  for  him,  is  not  void 
because  of  the  infancy  of  the  daugh- 
ter, at  the  time  of  making  the  agree- 
ment   Fort  v.  Gooding,  871 

6.  Even  though  such  an  agreement 
were  void  because  made  with  an  in- 
fant, yet  in  an  action  by  the  daugh- 
ter to  recover  for  the  value  of  her 
services,  evidence  of  the  agreement 
would  be  admissible,  upon  the  ques- 
tion of  damages,  as  showing  the 
value  put  upon  her  services  by  the 
father.  ib 

7.  Evidence  of  the  special  agreement  is 
admissible  in  such  action,  although 
the  plaintiffs,  in  their  reply,  claim 
to  recover  upon  an  implied  agree- 
ment only.  Such  an  objection  for  a 
variance  between  the  pleadings  and 
the  evidence  is  provided  lev  by  the 
169th  and  170th  sections  of  the  cede 
of  procedure.  ib 

8.  Such  objection  is  also  answered  by 
the  rule  that  when  work  and  labor 
is  done  under  a  special  agreement, 
and  the  agreement  is  performed, 
and  nothing  remains  to  be  done  but 
the  payment  of  the  money,  the  par- 
ty entitled  to  compensation  may 
recover  under  the  common  counts,  ib 

9.  What  act  amounts  to  an  acceptance 
of  articles  attempted  to  be  delivered 
in  fulfillment  of  a  writttsi  contract. 
Newemb  v.  Cramer,  402 
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16.  Under  a  contract  for  the  deliv- 
ery of  specific  articles  at  a  par- 
ticular place,  other  than  the  resi- 
dence of  the  promisee,  it  is  the  duty 
of  the  promisor,  after  making  the 
•delivery  at  that  place,  to  notify  the 
promisee  thereof,  without  delay,  ib 

11.  Until  such  delivery  and  notice, 
the  promisee  is  not*  in  a  condition 
to  object  to  the  quality  of  the  arti- 
cles ;  nor  can  the  title  paw.  ib 

12.  Where  the  plaintiff*  had  possession 
of  190  barrels,  40  of  which  were 
fheir  property,  and  under  a  contract 
with  F.  the  manufacturer,  they  had 
an  absolute  right  to  sell  the  others, 
retain  out  of  the  proceeds  what  was 

*  due  them  from  F.,  and  account  to 
*  him  for  the  surplus,  and  the  defend- 
ant, by  virtue  of  an  attachment 
agafast  the  goods  of  F.  took  the 
barrels  out  of  the  plaintiffs' posses- 
sion ;  Held  that  the  plaintiffs  were 
entitled  to  recover  the  amount  of 
their  advances  to  F.  Fr&st  v.  Wil- 
ier d,  440 

18.  Contracts  for  the  sale  of  land  are, 
m  their  nature,  executory;,  and  gen- 
erally, the  acceptance  of  a  deed,  in 
pursuance  of  a  contract,  is  prima 
facie  an  execution  thereof,  and  the 
rights  and  remedies  of  the  parties 
are  to  be  determined  by  the  deed, 
and  the  agreement  thenceforth  be- 
comes void,  and  of  no  further  effect 
But  parties  may  enter  into  cove- 
nants collateral  to  the  deed;  and 
cases  may  arise  in  which  the  deed 
would  be  regarded  as  only  a  part 
execution  of  the  contract,  where  the 
provisions  of  the  two  instruments 
clearly  manifest  such  to  have  been 
the  intention  of  the  parties.  Bull 
r.  WUUtrd,  641 

14.  It  frequently  becomes  a  nice  and 
difficult  question  to  determine 
whether  covenants  contained  in  an 
agreement  for  the  sale  of  land,  are 
collateral  to  those  providing  for  the 
execution  of  the  deed,  or  are  so  con- 
nected with  it  as  to  be  at  an  end, 
and  become  merged  or  satisfied  in 
the  execution  of  the  deed,  per 
Wslles,  P.  J.  ib 

15.  The  true  criterion  upon  that  ques- 
tion is,  that  the  covenant,  in  order 
to  be  deemed  collateral  and  inde- 
pendent, «o  as  not  to  be  destroyed 
by  ts*>  eaocutkm  of  the  deed,  most 


not  look  to,  nor  be  connected  with 
the  title,  possession,  quantity,  or 
emblements  of  the  land  which  is 
the  subject  ef  the  contract  If  it 
does  so,  the  execution  of  the  deed, 
in  pursuance  of  the  contract,  will 
operate  as  an  extinguishment  of  • 
it  ib 

16.  An  agreement  was  made  between 
the  plaintiff  and  defendant,  by  which 
the  latter,  upon  certain  payments 
being  made  by  the  plaintiff,  was  to 
convey  to  him  a  certain  quantity  of 
land  therein  described.  And  the 
defendant  further  covenanted  and 
agreed,  that  he  would  redeem  that 
part  of  the  land  (amounting  to 
about  17  acres)  which  had  been 
sold  for  taxes ;  and  that  if  it  should 
be  redeemed  by  the  plaintiff,  the 
amount  paid  by  him  should  apply 
as  so  much  paid  on  the  contract; 
and  that  if  the  land  could  not  be 
redeemed,  a  deduction  should  be 
made  from  the  contract  Held,  that 
this  covenant  was  inserted  for  the 
benefit  of  the  vendee,  for  the  pur- 
pose of  removing  an  incumbrance 
then  resting  upon  a  portion  of  tho 
premises,  and  that  it  looked  solely 
to  the  title  which  the  purchaser 
was  to  receive.  That  the  defend- 
ant was  legally  bound  to  make  the 
redemption ;  and  the  title  to  the  17 
acres  having  been  lost,  by  his'  ne- 

•  gleet  to  redeem,  held  also,  that  the 
plaintiff  was  not  bound  to  pay  for 
that  part  of  the  land,  nor  to  take  a 
deed  including  it  ib 

17.  Held  further,  that  the  vendee  hav- 
ing voluntarily  paid  the  purchase 
money  for  the  17  acres  as  well  as 
for  the  rest  of  the  land,  and  de- 
manded and  received  a  deed  for  the 
whole,  he  could  not  maintain  an  ac- 
tion upon  the  contract,  to  recover 
the  value  of  the  17  acres  sold  for 
taxes ;  his  only  remedy  being  upon 
the  covenants  in  his  deed  ib 

fine  Common  Cab  anas. 
Gift. 
Belioiods  Societiw,  2,  ft,  4. 


ALIENS. 

1.  Aliens  are  incapable  of  taking  bj  de- 
vise, any  interest  in  real  property, 
in  this  state.    But  this  disability 
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does  not  extend  to  personal 
erty.    Beck  v.  McGillis, 


INDEX. 


VT% 


2.  Neither  the  marriage  of  a  female 
with  an  alien  hnsband,  nor  her  resi- 
dence m  a  foreign  country,  will  con- 
•sfitute  her  an  alien,  so  as  to  prevent 
her  taking  real  estate  in  this  state 
by  derise.  ib 

See  Statutes,  6,  7,  8,  9. 


AMENDMENT. 

A  mistake  in  the  names  of  the  plain- 
tiffs is  not  a  ground  of  nonsuit.  It 
may  be  corrected  on  the  trial,  or 
afterwards,  by  amendment  Barnes 
v.  Ptrint,  202 


APPEAL. 

An  appeal  from  the  judgment  at  a 
justice  of  the  peace,  not  followed 
up  by  the  giving  of  the  undertaking 
required  by  the  code,  ($$  865,  866, 
857,)  will  not  operate  as  a  stay  of 
any  further  proceedings  which  the 
plaintiff  may  elect  to  pursue,  in  or- 
.  der  to  enforce  the  collection  of 
the  judgment.     Conway  v.  HUcMns, 

878 


APPRENTICE. 
See  Master  and  Servant. 

ARBITRATION  AND  AWARD. 

1.  By  a  submission  to  arbitration,  ex- 
ecuted by  and  between  A.  &  G.,  the 
parties  agreed  to  submit  to  arbitra- 
tors the  question  as  to  the  amount 
of  damages  which  A.  might  sustain 
in  leaving  his  residence  in  the  town 
of  E.  and  in  seeking  another  field  of 
labor,  upon  the  following  terms, 
via. :  that  O.  should  put  into  the 
hands  of  the  arbitrators  his  note 
for  $600,  and  that  A.  should  put 
into  their  hands  a  receipt  in  full  for 
O. ;  that  the  parties  should  then  in- 
troduce all  the  testimony  which 
they  might  have,  touching  the 
amount  of  damages  A.  should  sus- 
tain in  moving  from  E. ;  that  the 
arbitrators  should  then  decide,  Ac- 


cording to  the  testimony,  upon  the 
amount  of  loss  to  A.,  and  should 
reduce  tho  9500  note  until  it  should 
correspond  with  the  amount  of  loss 
determined  by  them ;  and  that  they 
should  then  deliver  such  note  to  A. 
and  the  receipt  to  0.  In  an  action 
by  A.  upon  an  alledged  award  made 
by  the  arbitrators,  under  snch  sub- 
mission, the  declaration  alledged 
that  on  the  hearing  before  the  arbi- 
trators, A.,  the  plaintiff,  introduced 
testimony  touching  the  amount  of 
damages  which  he  should  sustain  in 
moving  from  the  town  of  E. ;  that 
the  arbitrators  then  decided  the 
amount  of  loss  which  A.  would  sus- 
tain in  moving  from  E.,  and  that 
they  made  an  award  directing  that 
0.  should  pay  to  A.  $500  "  in  full 
payment,  discharge  and  satisfaction 
of  and  for  all  damages  and  loss 
which  the  plaintiff  has  or  may  sus- 
tain in  closing  up  his  labors,  and  in 
leaving  the  premises  taste*  he  has  fitted 
up  far  himself,  and  for  other  inconve- 
nience." Held,  on  demurrer,  that 
the  declaration  was  bad  in  sub- 
stance, in  not  showing  that  the  arbi- 
trators had  any  power  to  make  the 
award  'declared  on ;  and  that  the 
award  was  void,  for  want  of  such 
power.    Alien  v.  Galpin,  246 

2.  Bdd  also,  that  if  the  parties  had 
neglected  to  deliver  the  note  and 
receipt,  according  to  the  submis- 
sion, it  was  a  mutual  abandonment 
of  the  agreement,  and  neither  party 
had  any  right  to  complain  of  the 
neglect  of  the  other;  and  that  the 
arbitrators  had,  in  that  case,  acted 
without  authority.  ib 

8.  Held,  further,  that  the  submission 
ought  not  to  be  understood  as  au- 
thorizing the  arbitrators  to  make  an 
award  before  any  damages  had  in 
fact  been  sustained  by  A. ;  and  that 
the  award  set  out  in  the  declaration, 
being,  not  for  damages  which  the 
plaintiff  had  sustained  before  it  was 
made,  but  for  damages  which  the 
arbitrators  supposed  he  would  sus- 
tain if  he  did  remove  from  the  town 
of  E.,  such  award  was  void,  for 
being  prematurely  made,  ib 


ASSESSMENTS. 

1.  A  municipal  corporation  has  no  as> 
thofity  to  mike  an  me  I—Put  cf 


INDEX. 


& 


the  expenses  of  grading  a  public 
street  or  avenue,  upon  and  amongst 
the  owners  and  occupant*  of  the 
lands  benefited  'by  such  improve- 
ments in  proportion  to  the  amount 
of  such  benefits  and  the  estimated 
expense.  Morse,  J.  dissenting. 
T%e  People  v.  The  Mayor,  4rc.ef 
Brooklyn , 

2.  Accordingly,  where  the  expenses  of 

Snading  an  avenue  in  the  city  of 
rooklyn  Were  apportioned,  not  up- 
on all  the  lands  in  the  city,  but  upon 
seventy-three  lots  of  ground  upon 
or  immediately  adjacent  to  the 
avenue,  the  property  of  seventeen 
different  proprietors,  and  the  as- 
sessments were  to  be  collected  from 
them  in  consideration  of  the  bene- 
fits and  advantages  which  such  lands 
would  derive  from  the  improve- 
ment of  the  street;  Held  that  the 
proceedings  were  illegal  and  void, 
and  the  assessment  was  vacated  and 
set  aside.  Morse,  J.  dissenting,    ib 

8.  Money,  collected  upon  an  assess- 
ment for  grading  a  public  avenue 
in  a  city,  is  property ,  within  the  mean- 
ing of  the  section  of  the  constitution, 
which  provides  that  "  private  prop- 
erty shall  not  be  taken  for  public 
use,  without  just  compensation."  ib 

See  Certiorari. 
Compensation. 


ASSIGNMENT. 
Set  Duron  and  Creditor. 

ATTACHMENT. 

See  Affidavit. 

ATTORNEYS. 

l.A  mortgage  is  a  chose  in  action. 

'"The  statute  prohibiting  attorneys, 
Ac.  from  buying  choses  in  action 
with  the  intent  or  for  the  purpose 
of  bringing  suits  thereon,  extends 
to  suits  in  equity.  Ball  v.  Bart* 
UU,  297 

%  But  a  proceeding  to  foreclose  a 
mortgage  by  advertisement,  is  not 
a  euit  in  any  court,  within  the  mean- 
ing of  that  statute,  ib 


8.  The  mere  jmrdUue  of  a  chose  in  ac- 
tion, by  an  attorney,  is  not  of  itself 
sufficient  evidence  of  tho  intent 
mentioned  in  the  statute.  The  ille- 
gal intent  and  purpose  must  be 
proved.  ib 
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BAILMENT. 

1.  In  an  action  of  trover  against  the 
bailee  of  a  chattel,  it  is  no  defense 
to  show  a  delivery  of  the  chattel  to 
a  person  not  authorised  to  receive 
it.    Bsmay  v.  Fa*m*g,  176 

2.  It  results  from  the  very  nature  of  a 
bailee's  contract,  that  if  he  fails  to 
restore  the  article  to  the  rightful 
owner,  but  delivers  it  to  another 
person,  not  authorized  to  receive  it, 
he  is  guilty  of  a  conversion.  ib 

8.  Where  the  parties  to  a  contract  of 
bailment  reside  in  the  same  city, 
the  property  should  be  returned  to 
the  bailor,  at  his  residence,  unless 
there  is  some  agreement  to  the  con- 
trary, ib 

4.  The  fact  that  at  the  time  of  the 
bailment  the  property  was  stored 
by  the  bailor  with  a  third  person, 
will  not  authorize  the  bailee  to  re- 
turn the  property  to  such  third  per- 
son, after  he  has  ceased  to  be  the 
agent  of  the  bailor.  ib 

6.  Where  property  bailed  remains  in 
the  possession  of  the  bailee,  trover 
can  not  be  maintained  against  him 
by  the  bailor,  until  the  article 
bailed  has  been  demanded,  and  the 
bailee  has  neglected  or  refused  to 
return  it.  But  if  the  property  has 
been  delivered  by  the  bailee  to  a 
third  person,  such  delivery  amount- 
ing to  a  conversion,  proof  of  demand 
and  refusal  are  not  necessary,      ib 


BANK-BILLS. 
Set  Payment,  1    . 

BANKRUPT. 

A  discharge  under  the  bankrupt  act 
of  1641  may  be  pleaded  in  bar  to 


696 


INDEX. 


an  action  upon  a  judgment  founded 
on  a  debt  existing  when  the  bank- 
rupt filed  his  petition,  but  which 
judgment  was  recovered  before  the 
discharge  was  granted,  so  that  the 
defendant  had  no  opportunity  of 
pleading  such  discharge,  in  the  suit. 
Fox  v.  Woodruff,  498 

BARGAIN  AND  BALE. 
See  Deed,  1. 


BETS. 

1.  A  bet,  on  the  subject  of  aa  election, 
la  void  at  common  law,  aa  being 
against  public  policy.  Like  v.  7%omp- 
m,  816 

2.  Such  a  contract  may  be  rescinded 
by  either  party,  while  it  is  execu- 
tory, but  not  after  it  has  been  de- 
cided, ib 

6.  An  action  of  troTer  will  not  lie,  at 
common  law,  to  recover  from  a 
stakeholder  the  value  of  a  watch 
staked  on  the  result  of  an  election, 
where  notice  not  to  deliver  the 
watch  to  the  winning  party  was  not 
given  to  the  defendant  till  two 
weeks  after  the  election ;  though  at 
the  time  such  notice  was  given,  the 
watch  still  remained  m  the  hands  of 
the  stakeholder.  ib 


BILLS  OS  EXCHANGE. 

1.  Where  the  drawer  of  a  draft  signs 
his  name  aa  "  agent.11  the  name  of 
bis  principal  being  disclosed,  at  the 
time,  and  the  payee  knows  that  the 
drawer  was  authorized  by  his  prin- 
cipal to  draw  the  draft,  as  his  agent, 
and  that  he  actually  signed  It  as 
such  agent,  the  drawer  is  not  liable 
personally,  upon  the  draft.  BUkt 
V.  Hindc,  528 

&  The  drawer  of  a  bill  of  exchange  is, 
like  an  fader***,  considered  as  a 
surety,  and  may,  like  an  indorser, 
add  to  his  signature  restrictive  or 
qualifying  words,  to  exempt  him- 
self from  personal  liability.  ib 


CAS  Ah  APPRAISERS. 

t  The  board  of  canal  appraisers  is  a 
tribunal  limited  in  its  powers  by  the 


statute,  and  has  no  authority  to  en- 
tertain claims  not  presented  in  the 
mode,  and  wKbm  the  period,  pre- 
scribed by  the  statute  creating  it 
and  defining  its  powers.  7V  rto~ 
pie,  ex.  reh  BucU,  v.  The  Canal  Ap- 
praisers, 496 

2.  Accordingly,  held,  that  the  apprais- 
ers had  no  jurisdiction  in  respect  to 
claims  for  damages  not  made  witha 
one  year  after  the  appropriation  by 
the  state  of  the  lands,  waters,  or 
streams  taken  for  the  use  ef  the 

ib 


GASES  OVERRULED,  ETC. 

1.  Malhetrson  v.  WeUer,  (3  Denis,  62,) 
overruled.     Cole  v.  Stevens,        676 

2.  Dresser  v.  Brooks,  (8  Barb.  Sap.  C. 
Rep.  429,)  approved.  IVz  v.  Wood- 
ruff 498 


CERTIORARI. 

The  act  of  a  municipal  corporation,  In 
confirming  an  assessment  for  grad- 
ing an  avenue,  b  an  exercise  of  ju- 
dicial authority ;  and  the  proceed- 
ings may  therefore  be  removed  mto 
the  supreme  court,  by  the  common 
law  writ  of  certiorari,  for  review. 
The  People,  ex'  rel.  Grifing,  v.  T%* 
Mayor,  4*.  of  Brooklyn,  686 


CHALLENGES  TO  JURORS. 

1.  The  act  of  April  27, 1847,  to  provide 
for  additional  challenges  to  jurors, 
and  the  provisions  of  the  revised 
statutes  respecting  challenges  to  ju- 
rors, are  in  pari  materia,  and  must 
be  construed  aa  if  they  formed  parts 
of  the  same  statute  and  were  enact- 
ed at  the  same  time.  WaUrford 
and  Whitehall  Turnpike  Company  v. 
The  People,  161 

2.  By  force  of  the  statutes,  thus  con- 
strued, the  public  prosecutor,  on  the 
trial  of  an  indictment,  ia  entitled  to 
the  same  number  of  peremptory 
challenges  that  are  allowed  to  far- 
ties  in  civil  actions.  4*u>r,  J.  dis- 
sented, ik 


CHANCERY. 
Ste  Religious  Socktks,  6, 6, 7, 6L 
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CHABITABLE  17888. 


There  is  no  affirmative  evidence  that 
the  statute  of  charitable  uses  was 
not  in  force  in  this  state  when  a 
colony.  The  presumption  is  that  it 
was.  Per  Wright,  J.  Yates  v. 
Yates,  624 

See  Trusts,  &c. 

CHATTEL  MORTGAGE. 

1.  An  instrument  by  which  one  party 
agrees  to  sell  and  the  other  to  pur- 
chase, certain  personal  property,  at 
a  specified  price,  and  that  the  vendor 
shall  retain  a  lien  upon  the  property 
until  the  purchase  price  is  paid,  Is 
in  the  nature  of  a  chattel  mortgage. 
Dunning  v.  Steams,  680 

2.  Where  ashes,  in  an  ashery,  were 
among  the  articles  embraced  in  such 
an  instrument,  but  the  number  of 
bushels  was  left  in  blank ;  Held  that 
the  omission  to  specify  the  quantity 
did  not  render  the  instrument  void 
for  uncertainty ;  but  that  as  between 
the  parties,  it  was  competent  to 
prove  by  parol  evidence  thd  quanti- 
ty intended.  ib 

8.  Held  also,  that  the  instrument  de- 
scribing the  ashes  as  then  being  in 
the  ashery  in  the  possession  of  the 
purchaser,  and  it  not  appearing  that 
there  was  more  than  one  ashery  of 
which  he  was  in  possession,  or  that 
the  vendor  had  any  other  ashes 
there  than  those  in  question,  this  was 
sufficient  notice  to  the  world,  within 
the  spirit  of  the  act  requiring  chat- 
tel mortgages  to  be  recorded,  of  the 
property  intended,  although  the 
number  of  bushels  was  not  men- 
tioned, ib 

4.  How  far  the  intermixture  of  prop- 
erty mortgaged,  with  other  proper- 
ty, will  destroy  the  Hen  of  the 
mortgage.  ib 

See  Religious  Societies. 


CODE. 

1.  It  wanRt  the  object  and  effect  of 
the  69th  section  of  the  code,  in*  in- 
troducing a  form  of  proceeding 
adapted  to  the  enforcement  of  both 
legal  and  equitable  rights,  to  abol- 

%Vol.  IX.  88 


ish  all  distinction  between  legal  and 
equitable  remedies,  Craey  v.  Chod- 
«*»,  657 

2.  By  that  section  one  form  of  proceed- 
ing is  made  common  to  both  legal 
and  equitable  actions.  One  mode 
is  prescribed  for  the  prosecution  of 
rights  and  remedies,  whether  legal 
or  equitable;  but  the  pre-existing 
distinction  between  those  rights  and 
remedies  which  the  common  law  en- 
forced, and  those  which  equity  alone 
could  protect  and  administer,  re- 
mains untouched.  ib 


COMMON  CARRIERS. 

On  the  6th  of  October,  1846,  the  plain- 
tiffs shipped,  at  Albany,  three  cases 
of  goods  for  Buffalo,  on  a  canal  boat. 
A  bill  of  lading  was  made  out  by  the 
plaintiffs  and  forwarded  by  the  cap- 
tain of  the  canal  boat,  with  direc- 
tions to  deliver  the  goods  in  the  bill 
as  addressed,  and  collect  the  charges 
for  transporting  on  the  canal.  The 
three  cases  were  marked,  on  the 
bill,  "A.  B.  Case,  Chicago,  by  ves- 
sel, care  of  Sears  6  Griffith,  Buffalo." 
The  cases  were  received  by  Sears  6 
Griffith  (the  defendants)  at  Buffalo, 
on  the  14th  of  October,  and  they 
paid  the  canal  charges,  indorsing  a 
receipt  therefor,  and  a  memorandum 
of  the  receipt  of  the  goods,  on  the 
bill  of  lading.  The  defendants  were 
at  the  time  engaged  in  the  forward- 
ing and  commission  business,  at  B. 
That  was  their  principal  business, 
but  they  were  interested  to  some 
extent  In  a  transportation  line,  on 
the  canal,  and  also  in  at  least  one 
vessel  carrying  freight  upon  the 
lakes.  On  the  17th  of  October  the 
defendant  shipped  the  goods  on 
board  the  schooner  C.  a  transient 
vessel,  which  ran  between  Buffalo 
and  Chicago,  in  which  they  had  no 
Interest.  They  took  the  captain's 
receipt,  and  made  a  bill  of  lading 
for  the  goods,  agreeing  with  the  cap- 
tain as  to  the  amount  of  freight  he 
should  receive.  The  vessel  was  a 
good  one,  and  her  captain  in  good 
credit.  In  an  action  against  S.  &  G. 
to  recover  the  value  of  one  of  the 
cases  of  goods,  which  was  lost,  and 
not  delivered  at  Chicago,  Held,  I. 
That  the  legal  import  of  the  memo- 
randum was,  not  that  the  goods 
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should  be  stored  at  Buflalo,  and  that 
the  defendants  should  act  as  agents 
of  the  plaintiffs  in  procuring  a  car- 
rier of  them  from  Buffalo  to  Chica- 
go; but  that  they  were  consigned 
to  the  defendants  at  B.,  with  a  re- 
quest or  direction  that  they  should 
be  carried,  by  Yessel,  from  B.  to 
Chicago.  2.  That  the  defendants, 
receiving  the  goods,  with  the  accom- 
panying memorandum,  and  trans- 
porting or  causing  the  same  to  be 
transported,  by  vessel,  to  Chicago, 
were  to  be  regarded  as  impliedly 
contracting  to  carry ;  and  that  upon 
such  receipt  the  risk  of  a  carrier, 
and  not  that  of  a  warehouseman  or 
forwarder,  attached.     Ttall  v.  Sears, 

817 


COMPENSATION. 

1.  Compensation  signifies  amends,  rec- 
ompense, or  remuneration.  And 
there  must  be  some  person  to  make 
or  render,  as  well  as  another  person 
to  accept  and  receive.  Per  Brown, 
J.  The  People,  ex  rd.  Orifing,  v. 
The  Mayor,  +c.  of  Brooklyn,       686 

2.  Just  compensation  for  property 
wrongfully  taken,  or  for  property  ta- 
ken under  the  pressure  of  public 
necessity,  means  nothing  less  than 
the  prompt  restoration  of  every 
thing  taken,  or  its  equivalent  ren- 
dered in  something  which  the  trfker 
has  a  right  to  bestow.  Per  Brown,  J. 


$•  Where  the  lands  of  any  given  num- 
ber of  persons  are  taken,  or  assessed, 
to  provide  a  municipal  corporation 
with  the  means  of  dedicating,  grad- 
ing and  paving  a  public  avenue,  for 
public  use,  unless  the  body  corporate 
pays  something  out  of  the  public 
treasury,  or  parts  with  some  portion 
of  the  public  property,  as  an  equiv- 
alent, it  can  not  be  said  to  make 
compensation.     Per  Brown,  J.     ib 

4.  Money,  collected  upon  an  assess- 
ment for  grading  a  public  avenue  in 
a  city,  is  properly,  within  the  mean- 
ing of  the  section  of  the  constitution 
which  provides  that  "  private  prop- 
erty shall  not  be  taken  for  public 
use,  without  just  compensation." 
Morse,  J.  dissenting.  ib 


COMPTROLLER'S  DEED. 

1.  X  deed  executed  by  the  comptroller 
to* a  purchaser,  upon  a  sale  of  lands 
for  taxes,  which  purports  to  be  given 
in  pursuance  of  the  statute  relative 
to  the  assessment  and  collection  of 
taxes,  and  recites  a  sale  of  the  land 
for  taxes,  to  the  grantee,  by  virtue 
of  that  statute,  is  valid,  although  it 
is  not  executed  in  the  name  of  the 
people.    Leggett  v.  Rogers,  406 

2.  An  error  in  the  notice  given  to  the 
occupant,  on  a  sale  of  lands  for  tax- 
es, as  to  the  amount  claimed  to  be 
due  for  taxes,  per  centage,  Ac.  will 
not  vitiate  a  deed  executed  by  the 
comptroller  to  the  purchaser  at  the 
sale.  ib 

8.  A  deed  from  the  comptroller,  con- 
veying lands  sold  by  him  for  tax- 
es, is  not  even  prima  faeu  evi- 
dence that  the  preliminary  steps 
required  by  law  to  give  that  officer 
authority  to  sell  have  been  complied 
with.  And  without  proof  of  these, 
the  deed  is  unavailing  to  the  gran- 
tee, in  an  action  of  ejectment  brought 
by  him  to  recover  the  premises. 
Cady,  J.  dissented.  ib 


CONSIDERATION. 

Although  natural  love  and  affection, 
between  near  relatives,  is  a  sufficient 
consideration  to  support  a  deed,  or 
an  executed  contract,  yet  it  will  not 
render  obligatory  a  mere  covenant  or 
promise,  or  executory  agreement. 
.  DuvoU  v.  miso»,  487 

See  Agreement,  1,  2. 
Deed,  1,  2. 


CONSTITUTIONAL  LAW. 

.  A  law  which  authorizes  an  entry 
upon  a  person's  land,  for  the  pur- 
pose of  making  the  preliminary  or 
final  surveys  for  a  railroad,  before 
compensation  is  made,  is  not  uncon- 
stitutional, if  the  act  m^ffis,  suitable 
provision  for  eompensalM  in  case 
the  land  shall  subsequently  be  taken 
for  such  railroad.  Pollyv.  Ths  Wash- 
ington and  Saratoga  Railroad  Com- 

449 
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%  The  statute  of  1842,  authorizing 
sales  of  mortgaged  premises,  under 
the  power  contained  in  a  mortgage, 
upon  a  notice  of  twelve  weeks,  is  not 
unconstitutional  and  void,  so  far  as 
it  operated  upon  mortgages  in  ex- 
istence at  the  time  of  its  passage ; 
notwithstanding  that,  previous  to 
that  statute,  a  notice  of  twenty-four 
weeks  was  necessary.  Welles,  P.  J. 
dissented.     James  v.  Stuli,  482 

8.  State  legislatures  have  the  unques- 
tionable right  to  pass  laws  which 
operate  to  control  and  modify  the 
express  or  implied  provisions  of  con- 
tracts, so  long  as  they  do  not  trans- 
cend the  limits  prescribed  by  the 
constitution  of  the  United  States. 
It  is  only  when  they  impair  the 'obli- 
gation of  contracts,'  that  the  validity 
of  their  acts  may  be  called  in  ques- 
tion.    Per  Johnson,  J.  ib 

4.  The  true  question  is,  whether  the 
obligation  of  the  contract  is  impair- 
ed, either  by  the  law  operating  upon 
it  directly,  or  by  its  operating  upon 
the  remedy  in  such  a  manner  as  to 
essentially  impair  and  take  away  the 
right  of  the  party  to  enforce  the  ob- 
ligation. It  is  not  enough  that  the 
remedy  is  changed,  and  rendered 
less  speedy  and  convenient.  If  there 
is  still  a  substantial  remedy  left,  to 
enable  the  party  to  enforce  his 
rights,  that  is  sufficient.  Per  John- 
son, J.  # 

5.  The  act  of  the  legislature,  passed 
.   March  26,  1849,  and  known  as  the 

"  free  school  law,"  is  not  unconstitu- 
tional ;  although  it  submits  the  ques- 
tion to  the  people  to  determine,  at 
the  next  annual  election,  whether 
the  act  shall  or  shall  not  become  a 
law.    Joknsvn  v.  Rich,  680 

See  Assessments. 
Surplus  Waters. 


CONVERSION. 

1.  C.  &  B.,  being  the  owners  of  some 
6000  bjikels  of  wheat,  stored  with 
J.  W.  JRo.,  in  building  No.  12  At- 
lantic  dock,  Brooklyn,  their  agents, 
D.  &  G.  sold  8067  88-60  bushels 
thereof  to  H.  G.  &  Co.  and  gave  to 
the  latter  an  order  upon  J.  W.  &  Co. 
for  that  quantity,  to  be  delivered 


"from  No.  12  AtkuOU  deck."  A  por- 
tion of  the  wheat  required  to  fill  this 
order  was  taken  from  a  lot  of  wheat 
belonging  to  the  plaintiff,  stored 
with  J.  W.  &  Co.  in  building  No.  11 
Atlantic  dock.  It  was  taken  by  the 
direction  of  J.  W.  the  store-keeper, 
and  not  by  the  direction  or  authority 
of  D.  &  G.  or  their  principals,  C.  & 
B.,  and  there  was  no  proof  that  either 
of  them  knew  that  the  wheat  deliv- 
ered to  H.  G.  &  Co.  had  not  been 
taken  from  building  No.  12,  until 
after  the  purchase  money  was  paid 
by  H.  G.  &  Co.  to  D.  &  G.  and  by 
them  paid  over  to  their  principals, 
C.  &  B.  In  an  action  by  the  plain- 
tiff against  D.  G.  C.  &  B.  to  recover 
the  value  of  the  wheat  so  taken 
from  No.  11  as  for  a  conversion,  on 
the  ground  that  D.  &  G.  without  the 
authority  or  consent  of  the  plaintiff, 
took  the  plaintiff's  wheat  from  the. 
storehouse  as  the  property  of  C.  & 
B.  and  sold  the  same  and  paid  over 
the  proceeds  of  the  sales  to  C.  &  B. 
without  the  authority,  knowledge  or 
consent  of  the  plaintiff;  Held,  that 
the  action  would  not  lie.  Cobb  v. 
Daws,  280 

2.  To  maintain  an  action  for  the  con- 
version of  goods,  under  such  circum- 
stances, the  plaintiff  must  do  some- 
thing more  than  establish  his  right 
of  property.  He  must  show  that 
the  goods  were  token  by  the  defend- 
ants, or  that  they  have  done  some 
other  act  which  in  law  will  amount 
to  a  conversion.  ** 

8.  But  the  proof  need  not  show  a  tor- 
tious taking,  or  that  the  defendants 
acted  in  bad  faith.  If  it  appears 
that  they  obtained  the  goods  flririy, 
from  a  person  whom  they  had  rea- 
son to  think  was  the  true  owner;  or 
if  they  acted  under  a  mistake  as  to 
the  plaintiff's  title,  or  under  an  hon- 
est but  mistaken  belief  that  the 
property  was  their  own,  they  are 
still  liable  to  the  true  owner,  if  their 
acts  in  regard  to  it  amount  to  a.  con- 
version; as  if  they  have  taken  the 
property  into  their  own  hands,  or 
disposed  of  it  to  othera,  or  exercised 
any  dominion  whatever  over  it.    ib 


COSTS. 

1.  A  creditor  ought  not  to  be  required, 
as  a  condition  to  entitle  him  toea*ts, 
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to  ask  executors  to  refer  a  claim  af- 
ter the  latter  have  rejected  it,  as  un- 
just and  not  due.    Fort  v.  Gooding, 

888 

2.  Where  a  suit  was  brought  against 
executors,  upon  a  claim  for  personal 
serrices  rendered  the  testator,  and 
the  defendants  unnecessarily  sever- 
ed in  their  defenses,  employing  three 
separate  attorneys,  thereby  increas- 
ing the  labor  of  the  plaintiff's  attor- 
ney threefold,  and  the  trial  of  the 
cause  occupied  sixteen  days ;  Held 
that  it  was  an  "  extraordinary  case," 
justifying  an  extra  allowance  under 
$  808  of  the  code.  ib 

Set  Executors,  tVc.  2, 8. 


COVENANT. 

1.  Although  natural  love  and  affection, 
between  near  relatives,  is  a  sufficient 
consideration  to  support  a  deed,  or 
an  executed  contract,  yet  H  will  not 
render  obligatory  a  mere  covenant 
or  promise,  or  executory  agreement. 
DuvoiiY.  Wilson,  487 

2.  Accordingly,  where  a  father,  in  con- 
sideration of  natural  love  and  affec- 
tion, executed  a  deed  to  his  grand- 
children, which -contained  a  cove- 
nant that  the  grantor  was  seised  of 
a  good  and  indefeasible  estate  of  in- 
heritance, in  the  premises  conveyed, 
free  and  clear  of  all  incumbrance, 
and  it  turned  out  that  the  premises 
were,  at  the  date  of  the  deed,  sub- 
ject to  a  mortgage  executed  by  a 
previous  owner ;  Held  that  the  gran- 
tees could  not  maintain  an  action 
against  the  executors  of  the  grantor, 
to  compel  them  to  pay  off  that 
mortgage,  out  of  the  assets  of  their 
testator.  ib 


CBIMINAL  LAW. 

1.  Where  a  defendant,  by  a  subse- 
quent deposition,  expressly  contra- 
dicts and  falsifies  a  former  one  made 
by  him,  and  in  such  subsequent  de- 
position expressly  admits  and  al- 
ledges  that  the  former  one  was 
intentionally  false,  at  the  time  it 
was  made;  or  in  such  subsequent 
deposition  testifies  to  such  other 
acts*  and  circumstance*  as  to  ren- 


der the  corrupt  motive  apparent, 
and  negative  the  probability  of  mis- 
take, in  regard  to  the  first,  he  may 
be  properly  convicted  upon  an  in- 
dictment charging  the  first  deposi- 
tion to  be  false,  without  any  other 
proof  than  that  of  the  two  deposi- 
tions. Belden,  J.  dissented.  Peo- 
ple v.  Burden,  467 

2.  A  trial  and  conviction  upon  such  an 
indictment  would  be  a  complete 
bar  to  any  further  or  other  prosecu- 
tion for  the  same  perjury,  in  which- 
ever deposition  it  may  in  fact  have 
been  committed.  Belden,  J.  dis- 
sented, ib 

8.  Where,  upon  the  trial  of  an  indict- 
ment, no  proof  is  given,  as  to  the 
general  character  of  the  defendant, 
the  law  assumes  that  it  is  of  ordi- 
nary fairness.  Ackley  v.  The  Peo- 
ple, 609 

4.  A  prisoner  on  trial  may  show  what 
his  reputation  is,  and  then  the  ques- 
tion is  open  to  the  prosecution,  and 
for  the  jury  to  determine,  like  other 
controverted  facta.  But  if  the  pris- 
oner chooses  to  give  no  evidence  on 
the  subject,  the  jury  are  not  at  lib- 
erty to  indulge  in  conjecture  that 
his  character  is  bad,  m  order  to 
infer  that  he  is  guilty  of  the  partic- 
ular crime  charged.  ib 

5.  An  indictment  for  forgery  lies  for 
making  and  issuing  a  false  instru- 
ment in  the  name  of  another,  re- 
questing persons  to  whom  goods 
have  been  sent  by  the  owner,  to* 
deliver  them  to  the  defendant;  the 
latter  having  induced  the  owner  so 
to  send  the  foods,  by  falsely  repre- 
senting that  he  was  directed  by 
those  to  whom  the  goods  were  sent, 
to  buy  the  same  for  them.  Harris 
v.  The  People,  664 

6.  And  it  is  sufficient  to  alledge  in  the 
indictment,  that  the  forgery  was 
with  intent  to  defraud  the  persons 
to  whom  the  goods  were  sent,  and  to 
whom  the  order  was  directed.       ib 

7.  An  indictment  for  obtainteby  false 
pretenses,  the  signature^r  a  per- 
son to  a  deed  of  real  estate,  should 
aver  that  the  prosecutor  owned,  or 
had  some  interest  in  the  lands  des- 
cribed in  the  deed,  or  that  the  deed 
contained  covenants  rendering  him 
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liable  to  an  action. 
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8.  And  the  deed  should  be  so  described 
that  it  may  be  identified  by  the  re- 
cord. In  case  the  defendant  is  sub- 
sequently   indicted  for  the    same 

ib 


9.  Where  such  an  indictment  did  not 
alledge  that  the  grantor  in  the  deed 
owned  or  claimed  any  title  to  the 
lands  conveyed  thereby;  and  the 
description  of  such  lands  was  in  the 
most  general  terms,  as,  certain  lands 
in  the  state  of  Texas  and  United 
States  of  America ;  and  the  date  of 
the  deed  was  nowhere  averred,  so 
that  it  would  be  impossible  to  iden- 
tify the  instrument ;  and  it  did  not 
appear  that  the  deed  would  tend  to 
the  hurt  or  prejudice  of  the  prosecu- 
tor ;  it  was  held — in  the  absence  of 
any  averment  that  the  deed  could 
not  be  more  particularly  described 
— that  the  indictment  was  defective. 

ib 


CUSTOM. 


Custom  or  usage,  can  not  avail  against 
the  provisions  of  a  statute.  Per 
Hand,  J.    Robertson  v.  Bullions,  64 


DEED. 


D 


PEBTOB  AND  CREDITOR. 

La  assignment  of  property  in  trust 
for  the  payment  of  the  debts  of  the 

•  assignor,  directed  the  assignees  to 
take  possession  of  the  premises 
forthwith,  and  within  convenient 
time  as  to  then*  should  stem  meett  by 
public  or  private  sale  for  the  best 
price  that  could  be  procured,  to 
convert  the  property  into  money, 
dbc.  The  assignment  also  contained 
a  clause  authorizing  the  assignees 
to  ask,  demand,  sue,  Ac.  and  com- 
pound Jtnd  agree  for  all  or  any  part 
of  the  debts  due  and  owing  to  the 
assignor,  as  the  assignees  should 
deem  meet.  Held,  that  the  assign- 
ment was  fraudulent  in  law  and  in 
fact,  and  therefore  void  as  against 
creditors.     Woodbum  v.  Mother,  265 


1.  A  conveyance  not  founded  upon  a 
pecuniary  consideration  is  not  good 
as  a  bargain  and  sale.  Cotwin  v. 
Cormin,  219 

2.  Natural  love  and  affection  is  a  suffi- 
cient consideration  to  support  a  con- 
veyance as  a  covenant  to  stand 
seised  to  uses;  but  the  considera- 
tion of  love  and  affection  must  be 
founded  upon  the  relation  of  blood. 
A  marriage  between  the  grantee  and 
the  daughter  of  the  grantor  is  not 
such  a  consideration  as  will  support 
a  covenant  of  that  nature*  ib 

3.  Immaterial  and  irrelevant  recitals 
in  an  appointment  and  conveyance, 
if  not  repugnant,  inconsistent  or 
illegal,  can  not  have  the  effect  to 
render  nugatory  the  provisions 
which  are  material  and  pertinent. 
Duke  of  Cumberland  v.  Chaves,    696 

See  Comptroller's  Deed. 

Religious  Societies,  15, 16. 


DISSEISIN. 

Where  a  person  enters  upon  premises 
as  purchaser  under  a  judgment,  and 
upon  a  claim  of  right,  that  is  a  dis- 
seisin. FosgaU  v.  The  Herkimer 
Man.  and  Hydraulic  Co.,  287 


E 

EJECTMENT. 

1.  Iu  an  action  of  ejectment  brought 
as  a  substitute  for  a  writ  of  right,  to 
enforce  a  claim  which  accrued  be- 
fore  the  revised  statutes  took  effect, 
an  adverse  possession  of  twenty-five 
years  must  be  shown,  in  order  to  bar 
the  action.  Folate  v.  The  Herki- 
mer Man.  and  Hydraulic  Co.,      287 

2.  Where  a  right  of  action  exists  in 
favor  of  a  person  for  the  recovery 
of  the  possession  of  real  estate,  and 
such  person  dies,  and  the  estate 
descends  to  his  heirs,  they  may  re- 
cover upon  the  seisin  of  their  ances- 
tor. And,  the  writ  of  right  being 
abolished  by  statute,  the  action  of 
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ejectment  lies  for  the  recovery  of 
the  premises,  as  a  substitute  for 
that  writ.  ib 

8.  In  an  action  thus  brought  by  the 
heirs,  the  right  of  action  will  not  be 
deemed  to  have  accrued  to  them 
until  the  death  of  their  ancestor. 
And  if  the  suit  is  commenced  within 
twenty-five  years  after  that  event, 
it  will  not  be  barred  by  the  statute 
of  limitations.  ib 

4»  Twenty  years  of  adverse  possession, 
although  sufficient  to  bar  an  action 
of  ejectment  proper,  is  not  enough 
to  bar  an  action  of  ejectment  which 
is  brought  in  lieu  of  a  writ  of  right. 
In  the  latter  case  an  adverse  pos- 
session of  twenty-five  years  is  ne- 
cessary, ib 

6.  Parties  seeking  to  recover  as  de- 
mandants in  a  writ  of  right  must 
prove  a  seisin,  in  themselves  or 
their  ancestors,  within  twenty-five 
years.  ib 

6.  But  an  actual  possession,  by  taking 
the  esplees,  is  not  necessary.  If  the 
demandant  shows  a  possession  by 
his  servant,  or  bis  tenant,  this  is 
sufficient.  ib 

7.  Where  it  appears,  on  the  trial  of  an 
ejectment  suit,  that  the  individual 
defendants  were  in  possession  of 
separate  rooms  in  a  dwelling-house 
on  the  premises,  and  of  separate 

Sarcels  of  land  as  tenants  of  a  co- 
efendant,  the  plaintiff  is  bound  to 
elect  against  which  of  the  defend- 
ants he  will  proceed ;  and  a  verdict 
must  be  rendered  in  favor  of  the 
other  defendants.  A  general  ver- 
dict in  such  a  case,  can  not  be  sus- 
tained, ib 

S.  In  an  action  brought  since  the  adop- 
tion of  the  code,  to  recover  the  pos- 
session of  land,  founded  on  a  legal 
title  in  the  plaintiff,  an  equitable 
right  in  the  defendant  to  a  convey- 
ance is  not  a  defense,  any  more  than 
it  was  previously.  Crary  v.  Oood- 
man,  657 

See  Mesne  Profits. 


ELECTION. 

See  Ejectment,  7. 


EMINENT  DOMAIN. 
See  Private  Property. 

EQUITABLE  REMEDIES. 
See  Code. 


EQUITY". 

Where,  after  a  party  has  made  a  valid 
redemption  of  real  estate  sold  on  ex- 
ecution, the  sheriff  executes  a  deed 
thereof  to  another  person,  although 
the  redeeming  party  may  have  a 
remedy  at  law,  yet  he  has  a  right  to 
come  into  a  court  of  equity  to  have 
the  sheriff's  deed  set  aside  and  can- 
celled, as  a  cloud  upon  his  title. 
Ball  v.  Fisher,  17 

See  Redemption,  2,  4. 

Religious  Societies,  10  to  IS. 


ESTOPPEL. 

1.  If  a  person  maintains  silence,  when 
in  conscience  he  ought  to  speak, 
equity  will  debar  him  from  speaking, 
when  conscience  requires  him  to  be 
silent    Mall  v.  Fitter,  17 

2.  When  one  takes  as  co-heir  and  ten- 
ant in  common,  by  descent,  he  can 
not  in  an  action  by  his  co-heir,  prove 
that  the  ancestor  had  no  title.  Cor- 
win  v.  Corwin,  219 

8.  Where  a  party  presenting  a  petition 
to  the  court,  praying  for  the  parti- 
tion of  lands  held  in  common,  stated. 
therein  that  he,  together  with  L.  and 
the  other  defendants  in  the  partition 
suit,  were  possessed  of  the  lands  as 
tenants  in  comma*,  and  such  petition 
was  sworn  to,  and  filed,  and  became 
a  matter  of  record,  and  the  foun- 
dation of  the  subsequent  proceed- 
ings ;  Held  that  the  petitioner  was 
estopped  by  the  record  from  after- 
wards denying  that  L.^wasa  tenant 
in  common  with  him,  at  the  time  of 
filing  the  petition.  Van  Oman  ▼. 
Phelps,  600 

4.  A  person  entering  upon  premises, 
under  the  title  of  another,  is  estop- 
ped from  controverting  his  land- 
lord's title  at  the  time  he  entered; 
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bat  not  torn  showing  that  the  title 
afterwards  passed  from  his  landlord, 
to  another  person.  Ryeru  v.  Far- 
tocO,  616 

6.  Estoppels  in  pais  generally  consist 
of  acts,  declarations,  or  admissions 
which  have  been  acted  upon  by 
others,  and  are  conclusive  against 
the  party  making  the  declarations 
&c.,  m  all  cases  between  him  and 
the  person  whose  conduct  he  has 
thus  influenced.  ib 

6.  It  is  of  the  essence  of  this  species 
of  estoppel  that  the  representation 
or  act  should  have  influenced  the  con- 
duct of  the  individual  setting  up  or 
alledgingit.  ib 

See  Gift. 

Redemption,  4,  5. 


EVIDENCE. 

1.  Where  the  reasons  given  by  a  party 
for  his  refusal  to  pay  over  moneys, 

-  upon  a  demand  being  made  thereof, 
are  an  essential  part  of  the  refusal 
itself,  they  are  admissible  in  evi- 
dence in  favor  of  such  party.  But 
the  rule  is  otherwise  where  a  long 
series  of  facts  is  sought  to  be  made 
evidence,  on  the  ground  that  they 
are  an  answer  to  the  demand.  WaU 
rod  v.  Ball,  271 

2.  If,  in  such  a  case,  any  part  of  the 
reasons  given  are  admissible,  under 
the  above  rule,  there  should  be  a 
specific  offer  to  prove  that  part,  by 
itself.  ib 

8.  A  notice,  m  a  newspaper  published 
in  this  state,  of  the  death  of  a  person 
in  Texas,  is  no  evidence  of  his  death. 
Fosgate  v.  The  Herkimer  Man.  and 
Hydraulic  Company,  287 

4.  The  book  of  a  notary  public,  kept 
by  his  clerk,  containing  entries  of 
the  daily  transactions  of  the  notary, 
in  the  course  of  his  business,  and 
made  by  his  clerk  at  the  time,  is 
admissible  in  evidence  for  the  pur- 
pose of  proving  the  taking  of  the 
requisite  steps  to  charge  an  indorser, 
in  connection  with  the  oath  of  the 
clerk;  although  the  latter  swears 
that  he  has  no  recollection  of  having 
made  the  entries,  or  performed  the 
service,  but  that  the  entries  would 


not  have  been  made  if  he  had  not 
done  what  is  there  stated.  Cole  v. 
Jessup,  895 

5.  When  it  is  intended  that  a  notarial 
certificate  of  the  protest  of  a  prom- 
issory note  or  inland  bill  of  exchange 
shall  be  used  as  evidence  of  the  facts 
therein  contained,  the  acts  which  it 
attests  must  be  those  of  the  notary, 
and  of  him  alone.  ib 

6.  When  the  steps  necessary  to  charge 
an  indorser  have  been  taken  by  a 
notary,  in  person,  his  entries  in  his 
register,  signed  by  him,  will  be  sec- 
ondary evidence,  and  presumptive 
evidence,  of  the  fact,  in  case  of  his 
death,  insanity,  absence,  or  removal. 
But  when  the  demand  and  notice 
are  made  and  given  by  the  clerk  of 
the  notary  and  not  by  the  notary 
himself,  they  do  not  fall  within  the 
purview  of  the  statute,  and  must  be 
proved  by  such  evidence  as  is  ad- 
missible at  common  law.  ib 

7.  Where  the  memorandum  book  of  a 
notary  is  kept  by  his  clerk,  and  the 
entries  are  in  the  hand-writing  of 

'  the  latter,  and  were  made  at  the 
time  they  bear  date,  such  book  may 
be  treated  as  the  memorandum  book 
of  the  clerk  for  the  purpose  of  per- 
mitting him  to  refresh  his  memory 
by  examining  it.  ib 

8.  In  an  action  upon  a  note  or  contract 
for  the  payment  of  a  specified  sum, 
in  wagons,  the  defense  was  that  the 
wagons  had  been  delivered  by  the 
defendants,  according  to  contract. 
It  was  proved  that  the  plaintiffs  im- 
mediately on  seeing  the  wagons, 
wrote  a  letter  to  their  attorneys,  at 
the  place  where  the  defendants  re- 
sided, declining  to  accept  the  wag- 
ons on  the  contract,  pointing  out 
their  defects,  and  suggesting  a 
course  for  the  defendants  to  adopt ; 
and  directing  the  attorneys  to  com- 
municate it  to  the  defendants,  which 
they  accordingly  did.  Held,  that 
such  letter  was  admissible  in  evi- 
dence, as  being  the  notice  by  the 
plaintiffs  of  their  non-aceeptance  of 
the  wagons,  and  of  their  specific  ob- 
jections to  them.  Newcomb  v.  Cra- 
mer, 402 

9.  Held  also,  that  such  letter  being  ob- 
viously intended  to  be  shown  to  the 
defendants,  and  having  been  in  tact 
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read  to  them,  It  wm  not  material 
that  it  was  not  addressed  to  them,  ib 

10.  A  defect  In  the  proof  of  a  grant, 
from  a  state  to  individuals,  offered 
in  evidence  at  the  circuit,  on  the 
trial  of  on  action  of  ejectment,  will 
be  cured  by  the  production,  upon 
the  argument,  of  copies  of  the  reso- 
lutions and  act  of  cession,  duly  au- 
thenticated according  to  the  act  of 
congress.  Duke  of  Cumberland  v. 
Graves,  695 

11.  The  admission  of  irrelevant  evi- 
dence is  good  ground  for  a  new  trial, 
as  it  is  impossible  to  say  what  influ- 
ence the  evidence  may  have  exerted, 
on  the  minds  of  the  jury.  Dresser  v. 
Ainsworth,  619 


EXECUTION. 

1.  Where  a  sheriff,  at  the  time  of  levy- 
ing upon  property,  did  not  see  the 
property,  nor  know  where  it  was,  but 
sat  on  his  horse  in  the  road,  while  the 
defendant  in  the  execution  named 
over  to  him  what  property  he  had, 
and  the  officer  made  a  memorandum 
of  it  on  a  piece  of  paper:  Held  that 
the  levy,  although  sufficient  as 
against  the  judgment  debtor,  was 
not  an  actual  levy,  so  as  to  affect 
persons  acquiring  title  subsequently 
derived  from  the  judgment  debtor. 
^Dresser  v.  Ainsworth,  620 

8.  Property  exempt  from  execution,  by 
the  provisions  of  the  revised  stat- 
utes, can  not  be  taken  on  an  execu- 
tion issued  upon  a  judgment  ren- 
dered for  the  purchase  price  of  other 
exempt  property.     Cole  v.  Stevens, 

676 

8.  The  provisions  of  the  revised  stat- 
utes in  regard  to  property  exempt 
from  execution,  are  not  affected  by 
the  additional  act  of  1842.  ib 

4.  The  case  of  Mathewson  v.  Welter,  (8 
Denio,  62,)  so  far  as  it  seems  to  hold 
a  different  doctrine,  overruled,      ib 


EXECUTORS  AND  ADMINISTRA- 
TORS. 

1.  Where  executors  omit  to  give  notice 
to  the  creditors  of  the  testator,  to 


exhibit  their  claims,  with  tbe  vouch- 
ers thereof,  no  laches  is  imputable 
to  a  creditor  for  not  presenting  his 
account  at  an  early  day.  Fort  v. 
Gooding,  888 

2.  There  are  but  two  grouuds  on  which 
executors  are  chargeable  with  costs, 
under  $  41,  2  R.  8.  90;  1st.  When 
the  claim  has  been  presented,  and 
payment  has  been  unreasonably  re- 
sisted or  neglected ;  2d.  When  there 
has  been  a  refusal  to  refer,  under 
$  86,  the  claim  being  disputed,      ib 

8.  Where  creditors  presented  to  execu- 
tors a  claim  against  the  estate  of 
their  testator,  substantiated  by  their 
oath,  and  the  executors  refused  to 
pay  it,  although  they  had  ample 
funds  for  that  purpose;  and  they 
denied  the  justice  of  the  whole 
claim,  without  offering  to  refer  it, 
and  refused  to  accept  a  fair  offer  of 
settlement ;  and  upon  suit  brought 
against  them  the  claim  was  reduced 
only  about  one  fifth  in  amount,  and 
that  reduction  was  not  occasioned 
by  a  failure  of  the  creditors  to  prove 
the  performance  of  the  whole  of  the 
services  charged,  nor  by  the  estab- 
lishment of  an  offset,  but  arose  from 
a  difference  of  opinion  between  the 
referee  and  the  creditors  as  to  the 
value  of  services  when  no  precisesum 
had  been  agreed  upon,  and  the  claim 
rested  upon  a  quantum  meruit ;  Held 
that  the  executors  were  properly 
charged  with  costs,  on  the  ground 
that  they  had  unreasonably  resisted 
the  payment  of  the  demand.  ib 

4.  The  refusal,  by  executors,  to  refer 
a  claim  against  the  estate,  may  be 
either  by  the  rejection  of  an  offer  to 
refer,  made  by  the  creditor,  or  by 
some  equivalent  act,  on  their  part. 
An  unqualified  rejection  of  the 
claim,  unaccompanied  with  an  offer 
to  refer,  is  equivalent  to  a  refusal  to 
refer.  ib 

See  Costs. 
Witness. 

EXEMPTION  ACT. 
See  Execution,  2,  8,  4. 

F 

FALSE  PRETENSES. 
See  Criminal  Law,  7,  8, 9. 
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FOESCLOSUftE.       • 
Sec  Mortgage. 

FOREIGN  COURTS. 

A  court  of  equity  in  a  sister  state  has 
no  power  to  make  a  decree  direct- 
ing trustees  to  complete  contracts 
for  the  sale  of  lands  in  this  state. 
Glen  v.  Gibson,  634 

FORGERY. 
See  Criminal  Law,  6,  6. 

• 
FORT  MILLER  DAM. 

See  Surplus  Waters. 

FRAUDS,  STATUTE  OF. 

1.  The  sections  of  the  statute  declar- 
ing that  upon  every  sale,  assign- 
ment by  way  of  mortgage,  or  mort- 
gage of  goods  and  chattels,  there 
shall  be  a  delivery  and  a  continued 
change  of  possession,  otherwise 
such  sale,  &c.  shall  be  deemed 
fraudulent  as  against  creditors,  do 
not  apply  to  any  cases  except  when 
the  goods  and  chattels  have  an  ex- 
istence, and  can  be  delivered.  Frost 
v.  WUiard,  440 

S.  When  the  contract  relates  to  goods 
thereafter  to  be  manufactured,  it 
does  not  come  within  the  meaning 
of  the  statute.  In  sueh  case  there 
must  be  fraud  in  tact,  to  render  the 
contract  void.  ib 


FREE  SCHOOL  ACT. 
See  Constitutional  Law,  5. 

G 

GIFT. 

On  the  first  of  April,  1889,  D.  8.,  being 
the  bolder  of  two  bonds  and  mort- 
gages given  by  H.  and  W.,  by  in- 

Vol.  IX.  89 


doraeaoate  on  the  backs  thereof, 
assigned  the  same  to  J.  McD.,  such 
assignment  being  expressed  therein 
to  be  in  accordance  with  a  certain 
written  contract  executed  by  J. 
McD.  "  for  the  benefit  of  children." 
In  an  instrument  in  writing  exe- 
cutd  by  J.  McD.  and  three  of  his 
children,  on  the  22d  of  Oct.  1839, 
and  witnessed  by  W.  S.,  the  defend- 
ant, it  was  recited  that  D.  S.  had 
assigned  to  them  the  two  bonds  and 
mortgages  given  by  H.  and  W.,  and 
that  the  sums  due  on  the  said  bonds 
and  mortgages  were  to  be  divided 
among  the  children  of  the  said  J. 
McD. ;  and  it  was  agreed  that  the 
children  of  the  said  J.  McD.  should 
respectively  pay  to  the  trustee  of 
the  N.  A.  congregation,  annually, 
certain  specified  sums ;  and  that  the 
bonds  and  mortgages  should  be  left 
with  W.  8.,  the  defendant,  to  collect 
the  sums  payable  thereon,  and  to 
pay  the  same  over  to  the  persons 
interested  therein.  J.  McD.  bound 
himself  and  his  heirs,  &c.  for  the 
faith  Ail  performance  of  the  contract 
for  all  his  children  who  were  mi- 
nors. By  another  instrument  in 
writing,  dated  Oct.  21st,  1839,  signed 
by  the  defendant,  he  acknowledged 
that  he  had  received  the  two  mort- 
gages, and  he  agreed  that  when 
they  were  collected  he  would  pay 
over  the  moneys  in  accordance  with 
an  agreement  executed  by  J.  McD. 
and  his  children.  In  pursuance  of 
these  agreements  the  bonds  and 
mortgages  were  delivered  to  the 
defendant.  On  the  9th  of  April, 
1840,  J.  McD.  re-assigned  the  mort- 

r^es  to  D.  8.  In  August,  184? ,  D. 
made  a  will,  by  which  he  gave 
legacies  to  the  children  of  J.  McD. 
and  other  persons,  and  gave  the 
residue  of  hib  estate  to  the  defend- 
ant, and  appointed  him  one  of  hia 
executors.  Under  this  will  the  de- 
fendant claimed  to  hold  the  bonds 
and  mortgages  in  question.  In  an 
action  by  the  children  of  J.  McD. 
against  the  defendant,  praying  that 
the  defendant  might  account  with 
them  for  all  sums  of  money  received 
and  collected  on  the  mortgagee, 
since  their  assignment  to  him  by 
D.  8.,  and  that  he  might  be  directed 
to  collect  all  sums  remaining  un- 
paid, thereon,  and  to  account  and 
pay  oyer  to  the  plaintiffs  their  pro- 
portions of  the  same;  Held  \.  That 
the  assignment  of  ttye  bon44  and 
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mortgages  by  D.  8.  to  J.  McD.,  and 
the  execution  of  the  instrument  in 
writing  signed  by  J.  McD.  and  his 
three  adult  children,  and  the  de- 
livery of  the  bonds  and  mortgages 
to  the  defendant  under  an  agree- 
ment that  they  should  be  so  deliv- 
ered, and  that  he  should  collect  the 
moneys  due  thereon  and  pay  over 
the  same  to  the  plaintiffs,  consti- 
tuted a  valid  and  perfect  gift  of  the 
bonds  and  mortgages  to  the  plain- 
tiffs ;  and  that  the  defendant  there- 
by became  their  trustee  to  collect 
the  moneys  due  upon  the  mort- 
gages, and  to  pay  the  same  over  to 
them.  2.  That  the  payment  to  the 
N.  A.  church  was  not  made  a  condi- 
tion precedent  to  the  gift  to  the 
plaintiffs;  that  payment  resting  in 
covenant  only,  and  the  gift  being 
complete  and  perfect.  3.  That  the 
defendant  being  a  trustee  of  the 
plaintiffs,  could  not  discharge  him- 
self of  the  trust,  except  by  an  order 
of  the  supreme  court,  or  with  the 
consent  of  all  the  cestuis  que  trust. 

4.  That  the  re-assignment  of  the 
mortgages,  by  J.  McD.  to  D.  S.  and 
the  delivery  of  them  to  the  latter  by 
the  defendant,  were  breaches  of 
trust,  both  in  the  defendant  and  in 
J.  McD.  That  D.  8.  having  parted 
with  his  whole  title  to,  and  all  do- 
minion over,  the  mortgages,  by  an 
absolute  and  irrevocable  gift  of 
them  to  the  plaintiffs,  he  had  no 
right  to  demand  a  re-assignment ; 
and  that  the  defendant,  having  full 
notice  of  the  plaintiff's  interest, 
and  having  agreed  to  receive  such 
mortgages  as  agent  and  trustee,  and 
to  collect  and  pay  over  to  them  the 
moneys  due  thereon,  violated  his 
duty  in  delivering  them  up  to  D.  S. 

5.  That  D.  8.  by  taking  a  re-assign- 
ment ef  the  mortgages,  aiid  accept- 
ing a  re-delivery  of  them  with  full 
knowledge  of  the  equitable  title  of 
the  plaintiffs  thereto,  also  became  a 
trustee,  subject  to  the  same  obliga- 
tions as  were  J.  McD.  and  the  de- 
fendant, and  was  bound  to  pay  over 
to  the  plaintiffs  their  share  of  the 
moneys  received  by  him  on  such 
mortgages.  *  6.  That  the  plaintiffe 
might  proceed  against  the  defend- 
ant alone,  and  hold  him  responsible 
for  the  whole  amount  due  on  the 
mortgages  when  he  received  them; 
without  uniting  with  him  as  de- 
fendants J.  McD.  or  the  representa- 
tives of  D.  8.    7.  That  the  bonds 


and  mortgages  did  not  pass  under 
the  will  of  D.  8. ;  and  that  the  de- 
fendant, as  his  residuary  legatee 
and  executor  could  not  claim  any 
title  to  them.  8.  That  the  plain- 
tiffs were  not  estopped  from  claim- 
ing their  shares  of  the  bonds  and 
mortgages  by  accepting  the  legacies 
given  to  them  in  the  will  of  D.  8. 
Gilchrist  v.  Stevenson,  9 


HUSBAND  AND  WIPE. 

1.  The  act  of  April  7,  1848,  for  the 
more  effectual  protection  of  the 
property  of  married  women,  was  not 
intended  to  deprive  the  husband  of 
his  estate  as  tenant  by  the  curtesy 
in  his  wife's  real  estate,  in  case  of 
his  surviving  her.  Hurd  v.  Cast,  866 

2.  Since  that  statute,  the  husband, 
during  coverture,  has  no  interest  in 
the  wife's  lands  which  he  can  use 
or  transfer,  or  which  bis  creditors 
can  in  any  manner  reach.  ib 

8.  The  estate  is  vested  in  the  wife, 
during  coverture,  and  upon  her 
death  after  issue  born,  leaving  her 
husband  surviving,  it  descends  to 
her  heirs,  charged  with  his  rights  aa 
tenant  by  the  curtesy.  If  there 
has  been  no  issue  of  the  marriage, 
then  the  estate  becomes  perfect  and 
absolute  in  her  heirs.  ik 

4.  A  wife  can  be  a  witness  against  her 
husband,  in  a  criminal  proceeding, 
only  when  he  is  charged  with  com- 
mitting, or  threatening,  an  injury 
tp  her  person.  Upon  an  indict- 
ment against  the  husband  for  using 
criminal  means — as  subornation  of 
perjury— to  wrong  her  in  a  judi- 
cial proceeding,  she  can  not  be  a  wit- 
ness on  the  part  of  the  people. 
Morse,  J.  dissented.  The  People  ▼. 
Carpenter,  680 

See  Trusts,  &c.  2, 8. 


INDICTMENT. 

Criminal  Law,  6,  7, 8, 9, 
Turnpixk  Eoam,  1, 2,  t 
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INSURANCE. 


1.  A  party  insured  against  loss  by  fire, 
attempted  to  comply  with  the  con- 
ditions of  the  policy,  in  respect  to 
the  preliminary  proofs,  by  making 
and  serving  upon  the  insurers  his 
own  affidavit  of  the  loss.    The  in- 

•  aurers  subsequently,  without  notify- 
ing him  that  his  affidavit  was  insuf- 
ficient, made  an  investigation  of  the 
circumstances  attending  the  loss, 
and  took  affidavits  to  satisfy  them- 
selves ;.  which  affidavits  were  de- 
livered to  an  agent  of  the  insurers, 
within  the  time  limited  for  makiug 
preliminary  proof.  Held  that  the 
jury  might  And  that  the  delivery  of 
the  additional  affidavits  to  the 
agent,  was  a  delivery  to  the  in- 
surers, and  that  the  proof  thus 
made  was  a  substantial  compliance 
with  the  terms  of  the  contract 
Sexton  v.  Tke  Montgomery  County 
Mutual  Insurance  Co.,  191 

2.  Preliminary  proofs,  although  ad- 
missible as  evidence,  in  an  action 
upon  the  policy,  are  not  evidence 
on  the  question  of  the  amount  of 
damages,  unless  they  are  made  so, 
by  the  terms  of  the  policy.  ib 

ft.  Where  a  policy  of  insurance  re- 
quires that  in  case  of  any  prior  and 
existing  insurance  upon  the  same 
property,  notice  thereof  shall  be 
given  to  the  company,  notice  to  an 
agent  authorised  to  make  surveys 
and  receive  applications  for  insur- 
ance, and  to  receive  the  moneys 
paid  by  the  insured,  is  sufficient. 
Such  notice  need  not  be  in  writing. 

4.  Where  by  the  conditions  annexed  to 
a  policy  it  is  provided  that  "  in  all 
cases  the  insured  will  be  bound  by 
the  application,  for  the  purpose  of 
taking  which  the  surveyor  will  be 
deemed  the  agent  of  the  applicant 
as  well  as  of  the  company,"  the  sur- 
veyor is  the  agent  of  the  applicant, 
and  the  applicant  will  be  affected 
by  any  omission  of  such  agent  in 
describing  the  property  insured,  ib 

6.  Where  in  the  application  to  an  in- 
surance company  for  insurance  on 
pergonal  property,  which  application 
was  annexed  to  the  policy  issued, 
and  was  referred  to  therein,  and 
made  a  part  thereof,  opposite  to  the 


Ll  pnntei 
situated,  of  what"  materials  and 
size  of  building,  dec  and  relative 
situation  as  to  other  buildings,  dis- 
tance from  each  if  less  than  ten 
rods,"  &c  was  written  a  description 
of  several  buildings  standing  within 
ten  rods  of  the  one  in  which  the 
goods  insured  were,  but  several 
other  buildings  within  that  distance 
were  not  mentioned ;  Held  that  had 
this  been  an  insurance  upon  build- 
ings the  statement  in  the  applica- 
tion, as  to  distance  from  other 
'  buildings,  would  have  been  a  war- 
ranty ;  and  that  if  a  different  rule 
prevails  in  respect  to  personal  prop- 
erty^ in  any  case,  such  rule  can  not 
apply  where  personal  property  only 
is  insured.  A 

6.  Where  it  is  one  of  the  conditions  of 
a  policy  of  insurance  that  in  case 
of  any  misrepresentation  or  conceal- 
ment on  the  part  of  the  assured,  the 
insurance  shall  be  void,  and  in  an 
action  upon  such  policy  the  defend- 
ants alledge  concealment  of  a  ma- 
terial fact  by  the  assured,  the 
question  of  concealment,  and  its 
materiality,  should  be  submitted  to 
the  jury.  •  ib 


INTENTION. 

La  a  general  rule,  a  bare  intention 
without  an  illegal  act,  is  not  punish- 
able. Per  Hand,  J.  M  v.  Bmrir 
fett,  297 


JOINDER  OF  ACTIONS. 
See  Action. 

JUDGMENT. 

.  The  292d  section  of  the  code  of 
1849,  by  necessary  implication, 
places  a  judgment  of  a  justice,  of 
which  a  transcript  has  been  filed  in 
the  office  of  the  county  clerk,  on 
the  same  footing  with  a  judgment 
of  a  court  of  record ;  and  proceed- 
ings supplementary  to  the  execution 
may  be  had,  in  such  a  case.  Con- 
way v.  BUchins,  878 


m 
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&  The  affidavit  upon  which  proceed- 
ing* supplementary  to  an  execution 
are  instituted,  against  a  defendant, 
need  not  alledge  that  the  justice  by 
whom  the  judgment  was  rendered 
had  jurisdiction.  It  is  sufficient  if 
it  shows  the  facts  conferring  juris- 
diction, and  that  the  judgment  was 
correctly  given.  (b 

8.  The  ex  parte  affidavit  of  a  judg- 
ment creditor,  is  sufficient  "  proof" 
of  the  return  of  an  execution  unsat- 
isfied, to  authorize  the  granting  of 
an  order  by  a  judge  for  the  exami- 
nation of  the  defendant,  under  the 
292d  section  of  the  code  of  1849.  ib 

4.  In  June,  1845,  commissioners  ap- 
pointed to  make  partition  rej>orted 
to  the  court  that  they  had  divided 
and  apportioned  between  the  parties 
all  the  lands  described  in  the  peti- 
tion, except  a  certain  j>ortion  thereof 
called  the  mill  property,  which  could 
not  be  divided  without  great  loss, 
etc.  The  court  confirmed  the  report, 
and  ordered  the  partition  so  made, 
to  stand  firm  and  effectual,  and  di- 
rected a  sale  of  the  mill  property. 
In  September,,  the  commissioners 
reported  a  sale  of  the  mill  property, 
and  their  report  of  sale  was  confirm- 
ed. The  record  of  the  proceedings 
in  partition  was  then  signed  and 
filed.  In  July,  1846,  intermediate 
the  order  of  the  court  confirming  the 
report  of  partition,  and  the  filing  of 
the  record  of  the  proceedings,  the 
defendants  entered  upon  the  {wrtlon 
of  the  premises  assigned  to  L.,  one 
of  the  parties,  by  his  directions,  and 
carried  away  the  hay  which  had 
grown  thereon  while  in  his  posses- 
sion ;  Held  that  the  judgment  of  the 
court  *w*s  complete,  so  far  as  the 
actual  partition  of  the  premises  was 
concerned,  in  June,  and  vested  in 
L.,  the  moment  it  was  rendered,  the 
title  to  the  premises  assigned  to 
him,  with  the  grass  then  standing 
and  growing  thereon ;  and  that  it 
afforded  a  valid  justification  to  the 
defendants  in  taking  the  hay,  as  the 
aervante  of  L.,  although  the  judg- 
ment record  was  not  signed  and 
filed  until  after  the  taking  occurred. 
Van  Orman  v.  Phelps,  600 

o".  A  record  of  judgment,  although  an 
'authentic  history  of  the  proceedings 
and  judgment  in  the  suit,  and  the 
highest  kind  of  evidence,  and  in  gen- 


eral conclusive  evidence  of  the  jwig- 
mont ,  yet  it  is  evidence  onhf.  It  is  the 
fact  proved  by  ft,  which  Is  to  hare 
effect.    Per  Wku.cs,  J.  t* 

6.  In  an  action  for  trespass  upon  land, 
the  fact  that  a  judgment  record 
which  is  the  evidence  of  the  title  vo- 
der which  the  defendants  justify  w*a 
not  signed  and  filed  until  after  the 
committing  of  the  alledged  trespass, 
Is  immaterial.  If  it  is  signed  and 
Hied  in  time  to  be  used  at  the  trial, 
it  is  sufficient.  ib 


7.  The  sections  of  the  revised  i 
which  declare  that  no  judgment 
shall  be  deemed  valid,  or  affect*uy 
lands,  &c.  or  have  any  preference,** 
against  other  judgment  creditors, 
eta.  until  the  record  thereof  shall 
have  been  signed  and  Ikied  and 
docketed,  were  only  intended  to  de- 
fine and  secure  the  lien  of  Judgment* 
upon  land,  for  the  money  adjudged 
to  be  paid ;  and  do  not  apply  to  a 
case  where  the  proceeding  and  judg- 
ment are  in  rem— as  m  a  partition 
suit— and  where  the  judgment  ia 
like  a  specific  decree  la  a  court  of 
equity.  ib 

See  Bet-Off. 


JURISDICTION. 

See  JusncaV  Couar*,  9. 

Bblhmou*  floewfia*,  6  to  13. 


JURY. 
£fce  SetaaiNTBif  otnt*  or  w  JPoou),  & 

JUSTICES'  COURTS. 

1.  It  is  a  general  rule  that  the  thucTor 
the  appearance  of  a  defendant 
served  with  a  summons  issued  by  a 
justice  of  the  peace  shall  be  not  lea* 
than  six  nor  more  than  twelve  days, 
and  the  summons  shall  be  served  at 
least  six  days  before  the  time  of  ap- 
pearance mentioned  therein.  Tula 
rule  is  prima  fade  applicable  to  all 
cases,  unless  the  party  can  show  to 
the  justice  such  facts  aa  will  autho- 
rize a  summons  of  a  different  char- 
acter to  be  issued.   4Jk»v.««K,60 
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% *Tiere the r*timi*f  ft  Justice  to  a 
*  -  certiorari,  shows  no  fact  authorizing 
total  to  issue  a  ftitromons  returnable 
in  two  days,  it  will  be  held  prima 
facie  that  a  summons  thus  issued 
-was  without  authority.  ib 

t.  It  em  not  be  Inferred  that  the  de- 
fendant was  a  non-resident  of  the 
county,  wh*re  ihrie  is  no  fact  stated 
in  the  return  to  warrant  that  suppo- 
sition, ib 

4.  Where  the  defendant  is  a  non-resi- 
dent of  the  county,  and  the  plaintiff 
is  also  a  non-resident,  he  is  not  en- 
titled to  a  short  summons,  without 
proof  of  that  fact,  and  giving  secu- 
rity for  the  payment  of  any  sum 
which  may  be  recovered  against 
him.  ib 

6.  A  justice  should  wait  an  hour  after 
the  time  when  a  summons  is  leturn- 
able,  before  he  proceeds  to  .swear 
witnesses  in  the  cause.  ib 

6.  Where  there  is  nothing  in  a  justice's 
return,  upon  certiorari,  to  show  that 
the  defendant  did  not  appear  within 
an  hour  after  the  summons  was  re- 
turnable, a  decision  rejecting  a  plea 
to  the  jurisdiction,  on  the  ground 
that  the  defendant  did  not  appear 
in  time,  is  erroneous.  ib 

7.  Where  a  short  summons  has  been 
issued  by  a  justice  in  behalf  of  a 
non-resident,  without  the  necess%ry 
security  having  been  given,  the  jus- 
tice should  nonsuit  the  plaintiff  the 
moment  that  met  is  made  known  to 
htm.  ib 

%  A  defendant  by  pleading  the  gene- 
ral issue, -after  the  defense  first  of- 
fered by  him  has  been  overruled  by 
the  justice,  does  not  waive  the  objec- 
tion which  has  been  thus  overruled. 

ib 

9.  The  appearance  of  a  defendant  be- 
fore a  justice,  by  attorney,  on  the 
return  of  an  attachment,  supersedes 
the  necessity  of  a  summons,  and 
gives  the  justice  jurisdiction  of  the 
cause.     Conway  v.  HUcMhs,        878 

10.  Where,  in  an  action  brought  before 
a  justice,  against  a  sheriff,  for  an  es- 
cape, it  becomes  material  to  Inquire 
at  the  trial,  at  what  time  the  sum- 
mons by  wbidh  the  suit  was  com- 
menced, was  issued ;  and  there  is 
evidence  tending  to  show  that  the 


summons  was  illegal  and  veld,  by 
reason  of  its  not  having  been  issued 
by  the  Justice  in  person  but  by  his 
clerk,  in  pursuance  of  his  directions ; 
the  defendant  has  a  right  to  have 
submitted  to  the  jury  the  questions, 
what  were  the  instraotions  given  by 
the  justice  to  hie  clerk,  and  whether 
they  were  complete,  so  as  to  enable 
the  clerk  to  issue  the  summons 
without  the  exercise  of  any  discre- 
tion on  bis  part,  or  directions  from 
any  other  person.  BorrodaUe  v. 
Leek,  611 

11.  If  the  court  takes  those  questions 
from  the  jury,  and  decides  that  the 
summons  was  lawfully  issued,  the 
judgmeut  will  be  reversed,  and  a 
new  trial  granted.  ib 

12.  A  justice  of  the  peace  can  not  del- 
egate any  part  of  his  official  power 
or  authority  to  another.  ib 

18.  Yet  it  seems  that  he  may  depute 
another  to  do  a  specific  act,  without 
vesting  m  him  any  dilbretion.       ib 


LAN&LOftD  AND  TENANT. 

1.  The  provisions  of  the  revised  stat- 
utes on  the  subject  of  ejectment  for 
the  non-payment  of  rent,  are  not  re- 
pealed by  the  act  of  May  18, 1846. 
A  landlord  may  still  re-enter,  when 
there  is  not  enough  personal  prop- 
erty on  the  demised  premises  to  sat- 
isfy the  rent.  Van  Rensselaer  v. 
Snyder,  802 

2.  He  may  also,  it  teems,  stHl  re-enter  at 
common  law,  or  he  may  proceed  un- 
der the  third  section  ofthe  act  of 
May,  1816.  ib 

8.  The  service  upon  the  tenant  of  the 
notice  required  by  the  act  of  May 
18, 1846,  is  the  only  pre-requisite  to 
the  right  of  re-entry  under  the  stat- 
ute. Such  notice  was  not  intended 
to  bo  in  addition  to  the  fbrmalitia* 
ofthe  common  law  proceeding,     ib 

See  Xkass. 


LEASE. 

1.  By  a  perpetual  lease  in  fee,  executed 
in  1794,  reserving  an  annual  rsatfth* 


Tier 


IWU 


*  -  leasee  covenanted  to  pay  the  rent  on 
the  ltt  day  of  January  of  every  year, 

.  and  it  was  provided  that  if  such  rent 
remained  unpaid  for  the  space  of  28 
days,  the  lessor  might  prosecute  to 
recover  the  same,  or  might  collect  it 
by  distress  and  sale ;  and  that  if  no 
smfcknt  distress  could  be  found  on  the 
premises,  to  satisfy  tuck  rent  due  and 
in  arrear,  or  if  either  of  the  covenants 
therein  before  contained,  <fc.  should  not 
be  performed,  fulfilled  mnd  kept,  or 
should  be  broken,  then  it  should  be 

.  lawful  for  the  lessor  to  re-enter,  &c. 
Held  that  the  lease  did  not  make  a 
proceeding  by  distress  a  condition 
precedent  to  the  right  of  re-entry, 
and  that  there  was  neither  an  impli- 
ed nor  an  express  agreement  be- 
tween the  parties  that  the  landlord 
should  not  re-enter  if  a  sufficient  dis- 
tress could  be  found  upon  the  demi- 
sed premises.  Van  Rensselaer  v. 
Snyder,  802 

2.  Held  also,  that  under  the  stipulation 
in  the  leasee  allowing  the  landlord 
to  re-enter  if  any  covenant  was  bro- 
ken, he  had  a  right  at  common  law 
to  proceed,  without  regard  to  the 
question  of  a  sufficiency  of  distress. 
And  that  under  that  provision  it  was 
competent  for  the  legislature  to  alter 
the  common  law  proceeding,  or  to 
prescribe  an  additional  mode  of  re- 
entry, ib 

8.  Held  further,  that  there  was  nothing 
in  the  third  section  of  the  act  of  May 
13, 1846,  to  abolish  distress  for  rent, 
Ac.  changing  in  any  respect  the  con- 
tract contained  in  the  lease.  That 
the  effect  of  that  section  was,  instead 
of  changing  the  proceeding  at  com- 
mon law,  to  give  a  new  remedy,  as 
a  compensation  for  the  abolishing  of 
distress  for  rent  by  the  first  section 
of  the  act.  ib 


LEGACY. 

1.  After  the  execution  of  a  will,  and 
during  the  life  of  the  testator,  a 
mortgage  executed  by  B.  and  there- 
in specifically  devised  to  E.  McO., 
was  foreclosed.  Upon  the  fore- 
closure sale  the  mortgaged  premises 
were  purchased  by  ».,  who  execu- 
'  ted  a  new  bond  to  the  testator,  for 
.    his  debt,  secured  by  a  new  mort- 


gage upon  the  same  ] 
that  by  this  change  in  the  security, 
the  legacy  was  adeemed ;  notwith- 
standing that  after  the  death  of  the 
testator  there  was  found,  among  his 
papers,  a  memorandum  in  his  hand- 
writing declaring  the  8.  bond  and 
mortgage  to  be  but  a  renewal  of  the 
B.  bond  and  mortgage,  and  that  it 
was  bis  intention  that  it  should  pass 
to  E.  McO.  under  his  wilL  Beck  v. 
McGUlis,  8* 

2.  Distinction  between  the  ademption 
and  the  satisfaction  of  a  legacy,      ib 

8.  If  a  specific  legacy  does  not  exist, 
at  the  death  of  the  testator,  it  is 
adeemed.  And  this  rule  prevails 
without  regard  to  the  intention  of 
the  testator,  or  the  hardship  of  the 
case.  ib 

4.  Under  a  bequest  of  "  all  moneys" 
that  the  testator  should  die  pos- 
sessed of,  the  legatee  is  entitled  to 
the  cash,  using  the  term  in  itspopu- 
ler  sense,  which  the  testator,  at  the 
time  of  his  death,  has  in  his  pos- 
session or  deposited  In  bank,  and  to 
nothing  else.  is 

5.  Where  a  will  contains  an  express 
direction  for  the  payment  of  all  the 
testator's  debts,  this  rebuts  the  pre- 
sumption that  a  legacy,  given  to  a 
creditor  by  the  same  will,  was  in- 
tended to  be  m  payment  of  the 
debt    Fort  v.  Gooding,  871 

6.  Nor  does  that  presumption  arise 
where  the  legacy  bequeathed  is  not 
equally  as  beneficial  to  the  legatee, 
as  the  debt,  either  as  to  the  time  of 
payment,  or  in  the  amount  ib 


LEGAL  REMEDIED 
See  Cods. 

LEVY. 
See  Exacunoif ,  1. 


LIEN. 

VjKKSOaS  AND  PuaCKASKR*,  2,  7. 


M 

MARRIED  WOMEN. 
9*  Husband  and  Wipe,  1,  2,  8. 

MASTER  AND  SERVANT. 

1.  Indentures  of  apprenticeship  are  not 
rendered  invalid  by  omitting  to 
specify  the  profession,  trade,  or  em- 
ployment in  which  the  apprentice  is 
to  be  instructed.  Finder  v.  Hollen- 
beck,  809 

2.  It  is  sufficient  if  the  minor  cove- 
nants to  be  under  the  care  and  in 
the  employment  of  the  master,  and 
the  master  covenants  that,  in  addi- 
tion to  supporting,  clothing  and 
educating  the  minor,  he  will  teach 
him,  or  cause  him  to  be  taught, 
such  manual  occupation  or  branch 
of  business  as  shall  be  found  best 
adapted,  or  most  suitable  to  his 
genius  and  capacity.  ib 

8.  Indentures  of  apprenticeship  which 
are  not  comformable  to  statute  are 
voidable  only  by  the  apprentice, 
and  can  not  be  avoided  by  any 
other  person  or  party.  ib 

4.  Where  a  father  is  a  party  to  inden- 
tures of  apprenticeship,  and  conveys 
to  the  master  his  right  to  the  cus- 
tody and  services  of  the  apprentice, 
and  covenants  not  to  take  or  entice 
him  away,  such  covenant  is  obliga- 
tory upon  him,  both  at  common  law 
and  by  statute,  and  he  can  not  be 
protected  in  violating  it.  ib 

6".  It  is  no  objection  to  indentures  that 
the  binding  is  to  the  master  as  trus- 
tee of  a  religious  society  or  sect. 
The  additional  words  are  merely 
deseriptio  persona;  and  it  will  be 
held  a  binding  to  the  master  in- 
dividually and  personally.  ib 


MESNE  PROFITS. 

On  a  suggestion  for  mesne  profits, 
after  a  recovery  in  ejectment,  the 
plaintiff  can  only  recover  for  the 
aix  years  next  before  the  filing  of 
the  suggestion.  He  can  not  elect 
to  recover  fbr  the  six  years  next  rac- 
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ceeding  the  commencement  of  the 
ejectment  suit.  Budd  v.  Walker,  498 


MISTAKE. 

1.  The  defendant,  at  Lockport,  ship- 
ped on  board  a  canal  boat  belonging 
to  the  plaintiff,  690  barrels  of  lour 
consigned  to  C.  &  C,  New-York, 
at  the  same  time  taking  from  the 
master  of  the  boat  a  shipping  bill, 
acknowledging  the  receipt  of  600 
barrels,  and  agreeing  to  deliver  the 
same  as  consigned,  subject  to  a 
charge  for  freight.  The  defendant 
was  the  absolute  owner  of  the  flour 
until  its  arrival  in  New- York.  The 
deficiency  often  barrels  was  occa- 
sioned by  an  accidental  miscount 
in  loading  the  flour  upon  the  boat, 
at  Lockport,  and  was  not  ascer- 
tained until  the  boat  arrived  at 
New- York.  When  the  deficiency 
was  ascertained,  the  consignees  de- 
manded of  the  master  of  the  boat, 
and  he  paid  them,  $60,  being  $6 
per  barrel  for  the  ten  barrels  which 
were  missing.  The  consignees  sub- 
sequently accounted  with  the  de- 
fendant for  the  whole  600  barrels. 
Held  that  the  plaintiff  might  re- 
cover of  the  defendant  the  $60  thus 
paid  to  the  consignees,  by  the  mas- 
ter of  the  boat,  in  an  action  for 
money  paid,  or  money  had  and  re- 
ceived.    Graves  v.  Hancood,      477 

2.  Held  also,  that  parol  evidence  was 
properly  received,  to  show  an  error 
or  mistake  in  the  bill  of  lading,  at 
to  the  quantity  of  flour  shipped,   ib 

8.  O.,  being  seised  in  fee  of  a  lot  of 
land,  made  his  will,  devising  the 
same  to  the  plaintiff,  his  wife.  Sub- 
sequently, and  before  his  death,. ha 
disposed  of  the  lot  to  H.,  receiving, 
as  a  part  of  the  consideration,  other 
lands.  The  plaintiff  joined  in  the 
conveyance  of  the  lot  to  H.,  she  at 
well  as  the  testator,  being  assured 
by  the  person  who  drew  the  deeds, 
and  believing,  that  the  exchange  of 
farms  would  not  alter  the  win,  or 
affect  the  devise  to  the  plaintiff, 
except  to  give  her  the  land  received 
in  exchange,  in  lieu  of  the  lot  de- 
vised to  heft  The  testator  after- 
wards died,  without  having  altered 
his  will ;  leaving  no  real  estate,  ex- 
cept the  lands  received  by  him  from 
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H.  in  exchange  for  the  lot  conveyed 
to  the  latter.  On  a  bill  in  equity, 
filed  by  the  plaintiff  against  the 
heirs  at  law  of  the  testator,  praying 
that  she  might  be  declared  entitled 
under  the  will,  to  all  the  land  of 
which  the  testator  died  seised ;  Held, 
that  the  court  had  no  power  to  cor- 
rect the  mistake  of  the  testator  as  to 
the  effect  of  the  conveyance  of  the 
lot  to  H.,  it  being  a  mistake  of  law ; 
and  the  bill  was  dismissed.  Gil- 
bert v.  Gilbert,  632 

See  Redemption,  1,  2. 


MONEY  HAD  AND  RECEIVED. 

Where  a  complaint  is  framed  for  the 
purpose  of  recovering  the  value  of 
property,  upon  the  ground  of  an  un- 
lawful conversion,  without  charging 
that  the  defendants  have  received 
money  to  or  for  the  use  of  the  plain- 
tiff, the  plaintiff  can  not  recover  the 
value  of  the  goods,  as  money  had 
and  received  to  his  use.  Cobb  v. 
JPtou,  280 

See  Mistake,  1. 

MONET  PAID. 

See  Mistake,  1. 

MORTGAGE. 

L  Upon  the  foreclosure  of  a  mortgage, 
by  advertisement  and  sale  under 
the  statute,  the  service  upon  the 
mortgagor,  of  the  notice  of  sale,  re- 
quired to  be  given  by  the  act  of 
May  7, 1844,  is  one  of  the  condi- 
tions necessary  tojeonstitute  a  valid 
foreclosure.  And  the  omission  to 
serve  such  notice  renders  a  sale  of 
the  mortgaged  premises  irregular 
and  void.  Van  Slyke  v.  Shclden,  278 

%  If  a  foreclosure  is  void,  then  the  fee 
of  the  mortgaged  premises  still  re- 
mains in  the  mortgagor ;  and  no  ac- 
tion, either  of  ejectment  or  trespass, 
can  be  maintained  which  affirms  the 
title  to  be  in  the  mortgagee.         ib 

8.  A  power,  In  a  mortgage,  giving  to 
the  mortgagee  the  right,  in  case  of 
default  in  payment,  to  sell  the  prem- 
ises, according  to  law,  is  to  be  con- 


strued to  mean  that  in  cue  the 
mortgagor  shall  fail  to  pay,  so  as 
to  make  it  necessary  for  the  mort- 
gagee to  resort  to  the  remedy  to  en- 
force his  rights,  he  shall  proceed  ac- 
cording to  the  law  m.  fosce  at  the 
time  the  default  occurs.  Pier  John- 
son, J.     James  v.Stull,  482 

See  Attorneys. 

Chattkl  Mortgage. 
Constitutional  Law,  2,8,4. 


MUNICIPAL  CORPORATIONS. 

1.  The  common  council  of  the  city  of 
Schenectady  was  authorized  by  an. 
act  of  the  legislature  to  make  by- 
laws and  ordinances  ordering  any 
street  or  lane  in  the  city  to  be  pitch- 
ed, levelled,  paved,  Ac.  within  such 
time  and  in  such  manner  as  they 
might  prescribe,  under  the  superin- 
tendance  and  direction  of  the  city 
superintendent.  And  in  case  the 
owners  or  occupants  of  any  houses 
or  lots  in  any  such  streets  4bc.  should 
neglect  or  refuse  to  comply  with  the 
requisition  of  any  such  by-laws  or 
ordinances,  the  common  council  was 
authorized  to  cause  so  much  of  the 
said  streets,  &c.  in  front  of  the  said 
houses  or  lots,  to  be  conformed  to 
such  by-laws  or  ordinances  and  upon 
the  allowance  and  payment  by  the 
common  council  of  the  expenses  in- 
curred in  conforming  the  same  to 
such  by-laws,  &c.  the  common  coun- 
cil was  authorized  to  sue  for  and  re- 
cover from  such  owner  or  occupant, 
in  the  name  of  the  treasurer  of  the 
city,  the  amount  of  such  expenses, 
&c.  The  common  council  made  a 
by-law  ordering  the  owners  or  oc- 
cupants of  any  house,  building  or  lot 
adjoining  the  east  part  of  State- 
street,  by  the  20th  day  of  June 
thereafter,  to  cause  that  part  of  the 
street  in  front  of  their  buildings  and 
lots  to  be  pitched,  levelled  and  paved 
to  the  centre  of  the  street,  and  the 
street,  and  the  side  walks  to  be 
pitched,  levelled  and  flagged,  at 
their  own  expense,  in  sveh  manner  at 
the  city  superintendent,  under  the  di- 
rection of  ike  committee  on  roads  of  ike 
common  council  should  direct  and  re* 
quire.  But  they  made  no  by-law 
prescribing 'the  manner  in  which  the 
street  should  be  pitched,  &c.  or  the 
side  walks  pitched,  levelled  or  flag- 
ged.   In  an  action  by  the  treasurer 
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of  theeky,  against  the  owner  of  a 

lot  on  State-street,  to  recover  the 
amount  of  the  expenses  of  improving 
such  street,  it  was  held  that  under 
the  act  of  the  legislature  the  mem- 
bers of  the  common  council  were 
bound  to  exercise  their  judgment  as 
to  the  manner  in  which  the  streets 
and  side  walks  were  to  be  pitched, 
levelled,  &c.  and  that  the  powers 
which  the  legislature  had  authori- 
■ed  them  to  exercise  they  could  not 
delegate  to  a  committee,  or  to  the 
city  superintendent.  Thompson  v. 
Schermerhom,  162 

2.  Hdd  also,  that  before  the  common 
council  could  proceed  to  improve  a 
street  under  and  by  virtue  of  the 
statute,  they  were  bound  to  pass  a 
by-law  or  ordinance  prescribing  the 
manner  in  which  it  was  to  be  Bitched, 
levelled,  or  paved.  ib 

Z.  Held  further,  that  the  by-law  or  ordi- 
nance which  was  passed  by  the  com- 
mon council,  was  not  such  an  one 
as  the  owners  or  occupants  of  lots 
were  bound  to  obey,  and  that  the 
Action  in  the  name  of  the  treasurer 
of  the  city,  against  the  defendant, 
to  recover  the  expenses  of  improving 
the  street  opposite  his  lot  could  jiot 
be  maintained.  io 

See  Assessments. 


N 

NEW  TRIAL. 

The  admission  of  irrelevant  evidence 
is  good  ground  for  a  new  trial,  as  it 
Is  impossible  to  say  what  influence 
the  evidence  may  have  exerted,  on 
the  minds  of  the  jury.  Dresser  v. 
Ainsworih,  619 

NUISANCE. 

See  Surplus  Waters. 

Turnpike  Roads,  1, 2, 8, 4. 


ONUS  PROBANDI. 

1.  When  a  party  places  his  defense  on 
the  insolvency  of  a  third  person,  it 

Vol.  IX.  90 


is  incumbent  on  him  to  prove  it 

Per Qridley, J.    Walrodr.BaU^ll 

2.  Proof  of  the  death  of  a  person 
known  to  be  once  living  is  incum- 
bent upon  the  party  who  asserts  his 
death ;  for  it  is  presumed  that  he 
still  lives,  until  the  contrary  is 
proved.  Duke  of  Cumberland  v. 
Graves^  596 

See  Agreement,  4. 
Pleading,  8. 
Vendor  and  Purchaser,  6. 


PAYMENT. 

1.  A  payment  in  current  bank  bills,  if 
accepted  by  the  sheriff  without  ob- 
jection, is  a  good  payment  for  the 
purpose  of  redeeming  real  estate 
sold  on  execution.   Hail  v.  Fisher,  17 

2.  If,  for  the  purpose  of  redeeming  land 
sold  on  execution,  a  party  pays  to 
the  sheriff  the  sum  computed  by  the 
latter  to  be  the  amount  due,  and  ne- 
cessary to  be  paid,  in  order  to  effect 
a  redemption,  but  owing  to  a  mis- 
take or  error  on  the  part  of  the 
sheriff,  in  making  the  computation, 
the  sum  paid  is  80  cents  less  than  is 
actually  due ;  it  seems  that  the  pay- 
ment will  be  valid,  and  that  it  comes 
within  the  principle  of  de  minimis 
non  curat  lex.  ** 

See  Legacy,  5. 


PERJURY. 
See  Criminal  Law,  1, 2. 

PERPETUITY. 

The  law  will  not,  in  the  absence  of 
proof,  presume  a  devise  void  as  cre- 
ating a  perpetuity.  Duke  of  Cum- 
berland v.  Graves,  696 

PLEADING. 

1.  By  the  code  a  plaintiff  must,  in  his 
complaint,  state  the  facts  constitut- 
ing his  cause  of  action.  He  is  not 
at  liberty  to  make  out  his  case  by 
proving  facts  not  aJlcdged  in  his 
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complaint.  Bristol  v.  7%e  Rensselaer 
and  Saratoga  Railroad  Co.  158 

i,  Where  the  plaintiff,  in  an  action 
against  a  railroad  company,  to  re- 

,  cover  damages  for  the  non-delivery 
of  goods  intrusted  to  them,  does  not 
alledge  in  his  complaint  that  the  de- 
fendants were  common  carriers,  they 
can  not  he  held  responsible  in  that 
character.  ib 

8.  If  the  complaint,  in  such  a  case, 
does  not  alledge  that  the  defendants 
received,  or  were  to  receive,  a  com- 
pensation for  carrying  and  deliver- 
ing the  goods,  their  agreement  will 
be  regarded  as  made  without  con- 
sideration, ib 

4.  If  the  defendants  were  to  receire  a 
reward  for  carrying  and  delivering 
the  goods,  that  ought  to  be  alledged 
as  one  of  the  facts  constituting  the 
plaintiff's  cause  of  action.  If  not 
alledged,  that  fact  can  not  regularly 
be  proved.  ib 

&  Where,  in  an  action  to  recover  the 
possession  of  land,  the  complaint 

.  charges,  in  substance,  that  the 
plaintiffs  have  the  lawful  title  to 
the  premises,  this  is  a  material  alle- 
gation which  the  defendant  is  bound 

.  to  deny,  if  he  designs  to  put  the 
title  in  issue.  Corwin  v.  Corwin,  219 

fe  It  is  not  enough  for  the  defendant 
to  spread  out  certain  portions  of 
what  may  be  the  evidence  in  the 
cause,  and  rely  upon  that  as  an  an- 
swer, ib 

7.  The  defendant  is  at  liberty,  by  his 
answer,  to  controvert  the  plaintiff's 
allegation  of  title,  in  express  words ; 
or  to  set  out  the  existence  of  facts 
which,  if  true,  would  show  that  the 
plaintiffs  had  no  title.    By  omitting 

•  to  put  the  title  in  issue  by  a  distinct 
and  specific  denial,  he  takes  upon 
himself  the  burthen  of  stating  facts 
in  his  answer  which,  taken  to  be 
true,  are  sufficient  of  themselves  to 
show  that  the  plaintiff  has  no  title. 

ib 

&,  The  denial  by  a  plaintiff,  in  his  re* 
ply,  of  any-  knowledge  or  informa- 
tion of  a  matter  alledged  in  the 
defendant's  answer,  sufficient  to 
form  a  belief,  puts  such  allegation . 
in  Issue,  and  casts  upon  the  defend- 


ant the  burthen  of  establishing  it 
by  proof.     Gilchrist  v.  Stevenson,    9 

9.  A  demurrer  admits  the  facts  that 
are  relevant  and  well  pleaded,  but 
not  conclusions  of  law.  Hall  ▼. 
Bartletl,  297 

See  Arbitration  and  Award,  1. 
Railroads,  2,  4,  8. 


PRACTICE. 

1.  An  opinion  expressed  by  a  judge, 
upon  a  hypothetical  case  pa*  by 
counsel,  can  not  be  made  the  founda- 
tion of  an  exception.  Walrad  r. 
BaU7  271 

2.  It  is  irregular  to  move,  at  a  general 
term  of  the  court,  to  set  aside  an 
order  made  by  a  county  judge 
for  the  examination  of  a  defendant 
before  a  referee,  on  the  ground  of 
irregularity.      Conway  v.  Hit  chins, 

978 

8.  If  such  order  is  erroneous,  the 
remedy  of  the  defendant  ia  to  ap- 
ply to  the  county  judge  to  vacate  or 
modify  it.  And  if  such  application 
is  denied,  it  seems  the  defendant  may 
appeal,  under  $  849  of  the  code  of 
1849.  ib 

See  New  Trial. 
Referees. 
Reference. 


PRESUMPTION. 

1.  The  law  presumes  that  a  fact,  con- 
tinuous in  its  character,  still  con- 
tinues to  exist.  Thus,  it  will  not  be 
presumed  that  a  man,  admitted,  to 
be  responsible  at  a  particular  time, 
has  since  beconv.  insolvent,  without 
some  proof.     Walrod  v.  Ball,      271 

2.  Insolvency  is  never  presumed.  An 
ability  to  pay  all  his  engagementa 
is  presumed  in  favor  of  every  man. 
Per  Gridley,  J.  ib 

8.  When  a  man  is  once  seised  of  land, 
his  seisin  is  presumed  to  continue, 
until  a. disseisin  is  proved.  And  if 
he  leaves  the  premises  vacant,  and 
another  takes  possession,  the  latter 
will  be  presumed  to  have  entered  in 
subordination  to  the  former  tMe; 
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unlets  the  contrary  is  proved.  Un- 
gate v.  The  Herkimer  Man.  and  Hy- 
draulic Co.,  287 

4.  There  is  no  affirmative  evidence 
that  the  statute  of  charitable  uses 
was  not  In  force  fn  this  state  when 
a  colony.  The  presumption  is,  that 
it  was.  Per  Wright,  J.  Yates  v. 
Yates,  824 

6.  The  law  nerer  presume*  the  exist- 
ence of  a  will,  in  the  absence  of 
proof;  nor,  after  its  existence  has 
been  proved,  will  it  presume  that  it 
embraced  the  real  as  well  as  the 
personal  projierty  of  the  testator. 
Duke  of  Cumberland  v.  Graves,    695 

6.  The  law  will  not,  in  the  absence  of 
proof,  presume  a  devise  void,  as 
creating  a  perpetuity.  tb 

See  Lkgact,  5,  0. 


PRINCIPAL  AND  AGENT. 

Where  a  person  purchases  goods  as 
agent  for  another,  and  the  vendor, 
with  full  knowledge  of  the  agency, 
takes  the  note  of  the  agent,  for  the 
purchase  money,  and  relies  upon 
his  credit,  he  can  not  afterwards  re- 
sort to  the  principal.  Hyde  v. 
Paige,  160 

Bee  Bill*  of  Exchange. 


PRIVATE   PROPERTY. 

1.  Private  property  can  not  be  taken 
for  private  use;  but  it  is  always 
subject  to  the  necessities  of  the  pub- 
lic on  compensation  being  made. 
And  it  is  with  the  sovereign  power 
to  determine  upon  the  necessity  and 
expediency  of  the  appropriation. 
Harris  v.  Thompson,  860 

2.  The  courts  have  no  power  to  review 
that  determination.  They  may  in- 
quire whether  the  intended  use  is 
public  or  private;  but  when  it  is 
ascertained  that  the  purpose  is  pub- 
lic, there  the  inquiry  stops.  ib 


PROMISSORY  NOTES. 

1.  Where  a  promissory  note,  payable 
to  order,  is  not  Indorsed  by  the 


payee,  but  is  transferred  to  another 
by  delivery  merely,  the  holder  of 
the  note  is  a  mere  assignee,  and  his 
right*  are  to  be  settled  by  the  same 
rules  that  govern  the  case  of  an 
assignee  of  any  other  chose  in  ac- 
tion.    Hedges  v.  Sealy,  214 

2.  And  although  the  holder  took  the 
note  upon  a  sufficient  consideration, 
and  the  transfer  was  consummated 
by  the  actual  delivery  of  the  note, 
yet  if  the  proof  shows  that  the  mak- 
er had  a  good  defense  against  it,  in 
the  hands  of  the  payee,  the  holder 
is  not  a  bona  fide  holder  or  indor- 
see and  entitled  as  such  to  recover 
against  the  maker.  # 

8.  To  entitle  the  holder  to  protection 
from  such  a  defense,  m  addition  to 
the  valuable  consideration  paid  by 
him  for  the  note,  it  must  also  ap- 
pear that  he  is  the  indorsee.  ib 

4.  A  note  negotiable  but  not  indorsed, 
transferred  by  delivery,  and  a  note 
not  negotiable,  transferred  by  de- 
livery, are  open  to  every  equitable 
defense  which  the  maker  had 
against  them  at  the  time  of  the 
transfer.  And  if  the  payee  could 
not  have  recovered  at  that  time,  the 
holders  can  not  ib 

6.  An  indorsee  of  a  promissory  note, 
who  has  paid  a  part  of  the  amount 
of  a  judgment  obtained  by  the  hold- 
er against  the  maker  and  indorsee*, 
may  recover  the  same  of  the  maker, 
in  an  action  for  money  paid,  mid 
out  and  expended.    Dygeri  v.  Oros, 

606 

6.  The  maker  of  a  promissory  note  it 
prima  facie  liable  to  all  the  subse- 
quent parties.  If  there  are  any 
Circumstances  discharging  his  lia- 
bility as  such  prior  party,  they 
should  be  clearly  shown.  ib 

7.  The  taking  of  a  joint  judgment,  by 
several  indorsers  of.  a  promissory 
note,  from  the  makers,  to  secure  the 
former  as  indorsers  of  the  judgment 
debtors,  will  not  have  the  effect  to 
create  an  implied  agreement  that 
the  parties  will  be  jointly  and 
equally  liable  upon  any  note  then 
existing  or  that  may  be  afterwards 
given.  ib 
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8.  A  promise,  by  an  indorser  of  a 
promissory  note,  to  pay  one  half 
of  a  judgment  recovered  by  the 
holder  against  the  maker  and  in- 
doners,  upon  the  note,  is  void,  as 
between  the  indorserand  maker,  for 
want  of  consideration.  ib 

f.  It  is  settled  that  an  indorsee,  who 
buys  a  note  at  less  than  its  face,  can 
recover  against  the  indorser  no 
more  than  the  sum  for  which  he 
bought  the  note,  with  interest; 
though  he  may  recover  the  full 
amount  of  the  note  against  the 
maker.    IngalU  v.  Lee,  647 

10.  This  rule  applies  only  as  between 
the  parties  to  the  sale;  and  rests 
upon  the  principle  of  recovering 
back  the  consideration  paid.  It 
does  not  apply  to  third  persons 
who  indorse  for  the  accommodation 
of  the  payee,  and  who  are  not  par- 
ties to  the  transfer.  ib 


PULTENEY  ESTATE. 

he  Aliens. 

Trusts,  dec.  4  to  9. 


RAILROADS. 

1.  Where  a  trunk  and  bundle  of  goods 
were  delivered  to  the  agent  of  a 
railroad  company  at  B.,  labelled 
"L.  W.  B.,  care  of  8.  U.,  Troy,"  no 
direction  being  given  to  the  agent, 
except  by  the  labels ;  Held,  '.hat  the 
acceptance  of  the  goods  by  the  rail- 
road company,  implied  a  promise 
on  their  part  that  they  would  carry 
the  goods  to  Troy  and  deliver  them 
to  U.  j  and  that  a  delivery  thereof  to 
TJ.  was  a  full  performance  of  their 
contract,  whatever  might  become  of 
the  goods  afterwards.  And  this, 
notwithstanding  the  goods  deliv- 
ered to  U.  were  received  and  taken 
charge  of  by  him  as  the  agent  of 
the  company.  Bristol  v.  The  Rensse- 
laer and  Saratoga  Railroad  Co.,  158 

2.  In  an  action  of  trespass,  against  a 
railroad  company,  for  breaking  and 
entering  the  plaintiff's  close,  where 
the  defendants  justify  under  and  by 


virtue  of  their  charter,  on  the  ground 
that  the  land  in  question  was  neces- 
sary for  the  construction  of  their 
railroad,  and  that  the  defendants, 
by  their  agents,  surveyors  and  engi 
neers,  entered  for  the  purpose  of 
making  surveys,  &az.  an  averment 
in  the  plea,  that  there  was  a  dis- 
agreement between  the  plaintiff  and 
tho  defendants  as  to  the  price  of 
the  land,  aud  that  while  such  disa- 
greement existed,  J.  McL.,  first 
judge,  "  on  the  petition  of  the  de- 
fendants, in  writing,  duly  issued  and 
delivered  his  warrant,"  Ac.  is  a 
sufficient  averment  of  the  present- 
ing of  a  jKjtition.  Polly  v.  T%e  Sara- 
toga and  Washington  Railroad  Co., 

44* 

8.  Where  the  charter  of  a  railroad 
company  directed  that  in  case  of  a 
disagreement  between  the  company 
and  the  owner  of  any  land  taken  for 
the  construction  of  the  road,  as  to 
the  value  of  the  land,  upon  the  pre- 
senting of  a  petiton  to  a  judge,  the 
latter  should  direct  the  sheriff  te 
give  public  notice  in  at  least  one 
newspaper  printed  in  the  county, 
that  on  a  specified  day  he  would, 
together  with  the  county  clerk,  at 
the  clerk's  office,  proceed  to  draw 
a  jury,  to  appraise  the  damages  of 
the  owner  of  the  land ;  Held,  that 
this  was  all  the  notice  of  the  draw- 
ing of  the  jury  which  the  owner  was 
entitled  to ;  and  that  written  notice 
was  not  necessary  to  be  served  on 
him.  ib 

4.  It  is  not  necessary,  in  a  plea,  to  set 
out  the  names  and  places  of  abode 
of  the  twelve  jurors  drawn  for  the 
purpose  of  appraising  the  value  of 
land,  taken  for  a  railroad.  It  is 
sufficient  to  mention  the  names  of 
those  who  were  actually  sworn,     is 

6.  Where  the  proceedings  for  the  ap- 
praisal of  the  value  of  land  thus  ta- 
ken, were  commenced  before  the 
first  judge  of  a  court  of  common 
pleas,  whose  office  was  then  abro- 
gated by  a  change  of  the  organic 
law,  and  a  county  judge  was  elected 
in  his  place,  under  the  new  constitu- 
tion; Held,  that  such  proceedings 
might  be  continued,  and  completed, 
before  such  county  judge.  ib 

6.  Where  the  charter  of  a  railroad 
company  provided  that  to  case  of  a 
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disagreement  between  the  company 
and  the  owner  of  any  land  taken  for 
the  construction  of  the  road,  as  to 
the  value  of  the  land,  twelve  pet  sons 
should  be  summoned,  six  of  whom 
should  be  drawn  to  form  a  jury  f>r 
the  appraisal  of  the  value  of  sneh 
land ;  Held,  that  it  was  sufficient  if 
the  sheriff  summoned  all  of  the 
twelve  who  were  in  life,  and  within 
his  Jurisdiction,  and  six  could  be  ta- 
ken by  lot  from  that  number,  free 
from  exceptions.  And  that  a  ret  urn , 
by  the  sheriff,  as  to  one  of  the  num- 
ber, that  he  was  a  non-rcsident  of 
the  county,  was  a  sufficient  excuse 
for  not  summoning  him.  ib 

7.  The  judge  before  whom  proceed- 
ings of  this  nature  are  prosecuted, 
has  the  power  to  continue  the  same 
by  adjournment  from  day  to  day, 
although  such  power  is  not  expressly 
given,  by  the  charter  of  the  com- 
pany, ib 

8.  In  trespass  guare  clausum,  fregti, 
against  a  railroad  company,  a  plea 

*  justifying  the  entry,  on  the  ground 
that  the  land  was  necessary  for  the 
construction  of  the  road,  and  setting 
out  the  proceedings  for  the  ap- 
praisement of  the  plaintiff's  dam- 
ages, can  not  be  demurred  to  for 
surplusage,  because  it  mentions  the 
claims  of  other  land  owners,  for 
damages,  with  which  the  plaintiff 
has  no  concern.  In  such  a  case  the 
maxim  utile  per  inutile  mm  vitiatur 
applies.  ,  ib 

9.  Where  proceedings  for  the  appraisal 
of  damages,  commenced  before  the 
first  judge  of  a  court  of  common 
pleas,  were  directed  by  him  to  be 
transferred  to  the  county  judge,  on 

•  one  day's  notice  being  given  to  the 
owner  of  the  land,  and  the  land- 
owner subsequently  appeared  before 
the  county  judge  without  raising 
the  objection  that  he  had  not  had 
notice  of  the  transfer;  Held,  that 
such  notice  being  for  his  benefit, 
such  appearance  by  him  was  a  wai- 
ver of  it,  or  an  admission  that  notice 
had  been  regularly  served.  ib 

Ser  Constitutional  Law,  1. 
Pleading,  1,  2>  8, 4. 

REDEMPTION. 

1.  Although  it  is  not  made  the  duty  of 
a  sheriff,  upon  a  party  coming  to  re- 


deem premises  from  a  tale  upon  ex- 
ecution, to  compute  the  interest  on 
the  purchaser's  bid  and  to  ascertain 
the  precise  amount  to  be  paid  by 
such  party ;  yet  if  he,  or  his  duly 
authorised  special  agent,  voluntarily 
undertakes  to  make  the  computa- 
tion, and  in  so  doing  commits  an  er- 
ror, and  theteby  misleads  the  party, 
who  makes  no  computation  himself, 
in  consequence  of  which  he  makes 
a  short  payment,  and  the  sheriff  no. 
cepts  the  same  as  a  payment  in  full, 
the  redemption  will  be  held  valid 
and  effectual,  notwithstanding  the 
sum  paid  by  the  redeeming  party  is 
less  than  the  amount  actually  due. 
HaU  v.  Fisher,  17 

2.  A  court  o£  equity  has  the  power  to 
accord  relief  to  the  owner  of  real 
estate  coming  to  redeem  bis  lands 
sold  on  execution,  from  the  conse- 
quences of  a  mistake  of  fact,  on  the 
part  of  the  sheriff  or  his  special 
agent,  by  means  of  which  mistake 
such  party  has  been  misled,  and  has 
thereby  failed  to  comply  with  some 
one  of  the  requirements  of  the  re- 
demption act  ib 

3.  A  deputy  sheriff  who  sells  real  es- 
tate upon  an  execution,  has  the  right 
to  authorise  another  person  to  com- 
pute the  amount  necessary  to  be  paid 
in  order  to  redeem  the  land,  and  to 
direct  the  redemption  money  to  be 
deposited  with  such  person,  as  his 
agent.  ib 

4.  Where  a  purchaser  of  real  estate 
sold  by  a  sheriff  on  execution,  being 
the  fourth  part  of  an  ore  bed,  of 
which  such  purchaser  already  owned 
three- fourths,  with  knowledge  of  an 
attempt  having  been  made  by  the 
judgment  debtors  to  redeem  the 
premises,  and  that  the  latter  consid- 
ered the  redemption  valid,  failed  to 
give  them  notice  of  his  objection  to 
the  redemption,  in  time  to  enable 
them  to  procure  a  redemption 
through  a  friendly  creditor;  and 
stood  by  for  several  years  and  suf- 
fered the  judgment  debtors  to  ex- 
pend money  on  the  premises,  in  the 
erection  of  valuable  buildings,  Ac. 
under  the  belief  that  they  were  part 
owners  of  the  property  with  him, 
without  making  known  to  them  bis 
own  claim  to  the  debtors'  share  of 
such  property,  under  his  purchase 
at  the  sheriff's  sale,  in  the  meantime 
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the  lot;  Hddt  that  these  circum- 
stances ought  to  be  regarded,  in  a 
court  of  equity,  as  a  ratification  of 
the  redemption,  and  a  waiver  of  any 
irregularity  or  defect  therein ;  and 
that  principles  of  equity  would  not 
permit  such  purchaser  afterwards 
to  assert  his  title  as  against  the 
judgment  debtors.  ib 

6.  Held  alto,  that  under  these  circum- 
stances, the  court  ought  to  go  fur- 
ther than  merely  to  compel  the 
purchaser  at  the  sheriff's  sale,  or  his 
assignees,  to  pay  the  judgment 
debtors  a  compensation  for  their 
improvements;  that  it  would  hold 
the  purchaser  estopped,  in  equity, 
as  against  the  judgment  debtors, 
from  exercising  any  legal  right 
whatever  over  the  letter's  share  of 
the  property.  «* 

See  Payment. 


REFERENCE. 

A  reference  may  be  ordered  in  a  spe- 
cial proceeding.  The  reference  un- 
der chapter  2  of  title  9  of  the  code 
of  1849  is  of  that  character.  Con- 
may  r.  AKbAmm,  878 


REFEREES. 

1.  After  a  question  of  met,  as  for  ex- 
ample, to  whom  credit  was  given,  has 
been  settled  by  a  jury  or  referees, 
the  court  will  not  disturb  their  find- 
ing.   Hoses  v.  Symondg,  260 

%  Under  the  first  clause  of  the  292d 
section  of  the  code  of  1849,  a  county 
judge  has  the  same  power  to  appoint 
a  referee  as  is  possessed  by  a  judge 
of  the  supreme  court.  Conwaf  v. 
Hitchins,  878 

8.  A  judge  has  power  to  appoint  a  ref- 
eree under  that  clause  of  the  section, 
without  first  requiring  notice  to  be 
given  to  the  defendant.  ib 

4.  So,  where  a  defendant  lias  not  ap- 
peared in  the  cause,  a  referee  may 
be  appointed  without  notice,  under 
ton  246ib  section  of  the  code.       t» 


RELIGIOUS  SOCIHISf. 

1.  Moneys  subscribed  for  the  rebuild- 
ing of  a  church  edifice  are  subscrihed 
for  the  benefit  of  the  religious  cor- 
poration, and  belong  to  it.  The 
corporation  is  the  equitable  if  pot 
the  legal  owner  of  such  moneys; 
and  being  the  real  party  in  interest, 
a  suit  for  the  recovery  thereof 
should  be  brought  in  its  corporate 
name.    Barnes  v.  Perim,  902 

2.  The  defendant  subscribed  9160  to- 
wards a  fund  for  the  rebuilding  of  a 
church  edifice.  He  afterwards  at- 
tended several  meetings  of  the 
congregation  (he  being  a  member 
thereof)  and  of  the  subscribers  to 
the  fund,  at  which  it  was  resolved  to 
erect  a  new  house  of  public  worship, 
and  at  which  a  building  committee 
were  elected,  and  that  comm'ttee 
were  directed,  with  the  advice  and 
consent  of  the  trustees,  to  erect  a 
new  church  edifice,  and  to  make  the) 
necessary  contracts  for  that  purpose. 
The  defendant  also  took  a  part  in 
the  proceedings  of  these  meetings. 
The  building  committee  erected  a 
new  church  edifice,  and  expended 
more  than  $6000  i  hereon,  upon  the 
faith  of  the  subscriptions,  without 
any  knowledge  or  notice  on  tneir 

-  part,  or  on  the  part  of  the  trustees, 
that  the  defendant  refused  so  pay 
his  subscription.  AM,  that  this  was 
a  case  of  services  rendered  and  ex- 
penses incurred  by  the  trustees  at 
the  request  and  by  the  direction  of 
the  defendant,  for  which  an  action 
would  lie,  upon  the  subscription 
paper.  s* 

8.  Bdd  «£*>,  that  the  subscription  pa- 
per, and  the  subsequent  request  and 
direction  of  the  defendant  to  the 
corporation,  considered  together, 
established  a  conditional  promise  to 
pay  $160  provided  the  trustees  of 
the  church  would  etvet  a  new  church 
edifice;  and  that  the  conditionhav- 
ing  been  performed  by  the  corpora- 
tion, before  the  retraction  of  the 
promise,  the  defendant  was  liable  to 
pay  the  sum  subscribed  by  him.   is 


4.  Held  further,  that  the  agreement  of 
the  defendant  might  also  be  regard- 
ed as  an  offer  or  proposition,  and  the 
building  of  the  church  as  an  ac- 
ceptance thereof.  .  tt 
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&  The  late  cotirt  of  chancery  in  this 
Mate  had  no  power  to  remove  an 
officer  of  a  religions  corporation ;  or 
to  disfranchise  a  member  thereof; 
or  to  interfere  with,  or  control,  di- 
rectly or  indirectly,  the  election  of 
it*  officers ;  or  to  declare  their  elec- 
tion void.    Roberta* »  v.  Bullions,  64 

&  Nor  had  that  court  power  to  di  - 
franchise  a  member  by  declaring 
thai  be  did  not  possess  the  neces- 
sary qualifications ;  that  power,  if  it 
exist  at  all,  being  vested  in  another 
tribunal.  ib 

7.  The  court  of  chancery)  in  many 
cases,  and  by  virtue  of  its  general 
Jurisdiction  over  them,  may  enforce 
trusts ;  and  when  a  corporation  acts 
merely  as  a  trustee  and  abuses  the 
trust,  it  can  be  divested  of  it.  But 
the  court  can  not  take  from  a  relig- 
ion* oorpi  ration  its  own  property 
nor  the  management  of  it  from  its 
traataes  duly  elected,  nor  direst  the 
latter  thereof,  m.r  take  it  out  of  their 
possession.  ib 

8.  The  court  may  interfere  to  a  certain 
extent,  on  account  o  a  misapplica- 
tion of  the  funds  belonging  to  a  re- 
ligious corporation.  But  that  is  on 
the  ground  of  a  breach  of  contract, 
express  or  implied.  ib 

9.  All  power  of  interference  with 
churches,  religious  societies,  or  re- 
ligious corporations,  by  the  civil 
courts  in  this  state,  must  be  refer- 
red to  the  rights  of  proi>erty.  Per 
Hand,  J.  ib 

10.  The  trustees  of  a  religions  society, 
incorporated  under  the  statute,  may 
be  restrained  by  a  court  of  equity 
from  wasting  the  property  of  the 
society,  and  from  such  management 
of  it,  as  unreasonably  and  uneon- 
scientionsly  deprives  tho  society,  or 
some  part  of  it,  of  the  enjoyment 
thereof.  ib 

11.  They  may  also  be  restrained  from 
applying  such  property  to  the  pro- 
motion of  tenets  clearly  opposed 
and  adverse  to  the  fundamental 
principles  of  the  faith  and  doctrines 
professed  by  the  church  or  society,  \ 
at  the  time  the  corporation  acquired  j 
the  property.  ib  ; 

J2.  But  the  exercise  of  this  Jurisdic-  I 
tton  should  generally  be  restrictive, ' 


and  not  mandatory;  the  statute 
being  the  guide  and  authority  of 
the  trustees  for  the  future,  and  al- 
lowing the  exercise  of  a  wide  discre- 
tion and  religious  freedom.  ib 

13.  A  court  of  equity  has  power,  Upon 
the  application  of  a  portion  of  the 
corporators  in  a  religious  society,  to 
restrain  the  trustees  of  the  society 
from  applying  the  temporalities  of 
the  corporation,  to  the  support  of  a 
person  as  minister)  who  has  been 
deposed  from  the  ministry,  by  the 
proper  ecclesiastical  tribunal,  and 
who  is  still  under  sentence  of  depri- 
vation, ib 

14  There  is  no  power  fn  the  state, 
legislative;  executive,  or  judicial, 
which  can  interfere  with  the  com- 
plete religious  liberty  secured  by 
the  constitution.    Per  Hand,  J.    ib 

15.  A  deed  was  given  in  1786,  by  A.  to 
seven  persons,  described  as  trustees 
of  a  religious  society,  known  as  the 
Associate  Congregation  of  Cam- 
bridge, &c.  and  to  them  and  "  their 
successors  forever,  to  the  sole  and 
only  proper  use,  benefit  and  behoof" 
of  said  society,  expressing  a  consid- 
eration of  XC,  and  with  a  covenant 
for  such  further  assurance  as  might 
be  necessary  to  vost  the  land  in  them 
or  their  successors,  for  such  use, 
but  reserving  no  power  or  authority 
in  the  grantor  to  revoke  or  alter  the 
same.  A  second  deed  was  given  by 
A.  24  years  after  the  first,  (the  so- 
ciety having  in  the  mean  time  pos- 
sessed and  improved  the  property,) 
to  14  persons,  three  of  whom  were 
named  as  grantees  in  the  first  deed, 
described  as  trustees  of  the  same 
associate  congregation,  to  them, 
their  heirs  and  assigns  forever,  for 
the  use  and  in  trust  for  those  who 
then  were,  or  thereafter  might  be, 
in  Aill  communion  with,  and  should 
compose  the  associate  congregation, 
Ac.  This  deed  recited,  among  other 
things,  that  the  society  was  not  in- 
corporated at  the  time  the  first 
deed  was  given,  and  that  said  14 
persons  had  been  elected  trustees 
to  manage  and  take  care  of  the 
temporalities  of  the  said  Associate 
Congregation,  and  that  doubts  had 
arisen  whether  the  title  was  com- 
pletely vested  in  the  members  who 
then  were,  or  thereafter  might  fce, 
in  full  communion  with  and  compose 
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Mid  congregation,  tad  Id  such  per- 
sons as  they  had  elected  or  might 
elect  trustees,  and  that  the  grantor 
was  willing  to  remove  all  doubts, 
and  to  confirm  the  title  in  those  who 
should  be  in  full  communion,  &c., 
and  in  and  to  such  persons  as  they 
bad  elected  or  might  thereafter 
elect  trustees,  and  their  successors 
in  office  to  be  elected  and  chosen 
forever  thereafter.  It  was  Hel/l 
that  the  second  deed  was  inopera- 
tive as  a  new  conveyance,  the 
grantor,  certainly  in  equity,  having 
no  interest  or  estate  which  he  could 
convey;  and  having  no  power  to 
alter  the  nature  of  the  trust,  or 
change  the  cestui*  que  trust,  even 
with  the  consent  of  the  grantees  in 
the  first  deed.    Cady,  J.  dissented* 

ib 

16.  Held  also,  that  the  real  estate  so 
conveyed  in  1786,  became  legally 
and  equitably  the  property  of  the 

•  corporation,  on  the  society  becom- 
ing incorporated  in  1826,  under  the 
8d  section  of  the  act  for  the  incor- 
poration of  religious  societies.        ib 

17.  The  grantor  in  a  deed  to  a  relig- 
ious corporation,  may,  undoubtedly, 
make  a  connection  of  the  corpora- 
tion with  a  particular  body  or 
church  judicatory,  a  condition  of 
the  grant.  And  the  corporate  or 
denominational  name  may  indicate 
tho  nature  of  the  trust  as  to  doc- 
trines esteemed  fundamental.  But 
a  description  of  the  grantees  as 
being  trustees  of  a  church  at  that 
tfrpf*  ?!•  connection  with  a  particulnr 
presbytery  or  synod,  or  as  having 
a  specified  person  for  a  minuter, 
does  not  amount  to  a  condition, 
that  the  church  or  society  shall  re- 
main in  connection  wtih  that  par- 
ticular church  judicatory,  or  to  a 
limitation  of  the  estate  conveyed  to 
that  effect    Cady,  J.  dissented.      ib 

18.  Except  as  to  the  cardinal  points 
of  doctrine,  such  a  clause  in  a  con- 
veyance, will  be  held  to  be  merely 
descriptive  of  the  grantees  and  as 
designating  the  denomination  of  the 
church,  and  as  admitting  that  it  has 
connection  with  such  a  presbytery 
or  synod  at  the  date  of  the  deed,  ib 

19.  The  support  of  particular  doctrines 
or  systems  of  worship  or  govern- 
ment, or  a  connection  with  some 


particular  church  judicatory,  may 
be  made  a  condition  in  a  grant  or 
donation  to  a  religious  society.  But 
if  no  such  condition  be  expressed, 
none  shall  be  implied,  except  as  to 
cardinal  points.  ib 

20.  Corporations  organized  under  the 
3d  section  of  the  act  to  provide  for 

'  the  incorporation  of  religious  socie- 
ties, are  not  what  are  technically 
known  in  law  as  "ecclesiastical 
corporations;"  they  not  being  en- 
tirely spiritual,  nor  subject  to  eccle- 
siastical courts,  nor  to  the  visitato- 
rial power  of  the  ordinary.  Nor 
has  any  person  or  officer  in  this 
state,  visitatorial  jurisdiction  over 
them.    Per  Hand,  J.  ib 

21.  And  it  seems  they  are  not  elee- 
mosynary; but  possess  the  nature 
and  qualifications  of  private  civil 
corporations,  created  mainly  for  the 
purpose  oC  aiding  in  the  promotion 
and  enjoyment  of  religion,  by  man- 
aging the  property  of  the  church. 
Per  Hand,  J.  ib 

22.  A  church  may  be,  1.  A  temple  or 
building  consecrated  to  the  honor 
of  God  and  religion ;  or  2d.  An  as- 
sembly of  persons  united  by  the 
profession  of  the  same  christian 
faith,  met  together  for  religious 
worship.    Per  Hand,  J.  ib 

23.  In  our  statute,  respecting  the  in- 
corporation of  religious  societies, 
the  word  "  church"  is  used  in  the 
sensfl  of  this  second  definition.  Per 
Hand,  J.  ib 

24.  The  word  "  congregation,"  as  used 
in  that  statute,  means  an  assembly 
met,  or  a  body  of  persons  who 
usually  meet  in  some  stated  place 
for  the  worship  of  God  and  religious 
instruction ;  and,  it  seems,  it  may 
or  may  not  include  a  church  or 
spiritual  body.  ib 

25.  The  same  may  be  said  of  the  term 
"religious  society,"  used  in  the 
same  connection  in  the  third  section 
of  the  statute.  ib 

26.  The  electors  in  such  religions  so- 
ciety, or  those  persons  designated 
by  the  statute  as  entitled  to  vote, 
are  corporators.  ib 

27.  A  church  or  spiritual  body,  is  au- 
thorized to  call  a  minister,  either 
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by  itself  or  by  some  other  mode, 
according  to  usage.  In  order  to 
reach  the  revenues  of  the  corpora- 
tion, that  call  must  be  ratified  by 
the  congregation  or  body  entitled  to 
elect  trustees,  by  fixing  the  salary 
-  of  the  minister;  and  then  the  trus- 
.  lees  may  (and,  it  seems,  should} 
apply  tho  revenues  to  his  support  ib- 

28.  The  civil  courts  can  not,  upon  the 
merits,  overhaie  the  decisions  of 
ecclesiastical  judicatories,  in  mat- 
ters properly  within  their  province. 

ib 

29.  The  deposition  of  a  minister  is 
purely  an  ecclesiastical  act.  But 
the  effect  incident  to  that  deposi- 
tion upon  civil  rights,  is  quite  an- 
other thing.  No  church  judicatory, 
because  of  the  deposition  of  the 
minister,  can  sequester  the  tempo- 
ralities of  the  church  or  society  or 
corporation;  or,  where  the  society 
has  been  incorporated  under  the 
third  section  of  the  act,  supply  the 
pulpit,  temporarily  or  otherwise, 
against  the  will  of  the  trustees,     ib 


s 

SALE. 
See  Usury. 

SCHENECTADY. 

.See  Municipal  Corporations. 

SEDUCTION. 

1.  An  action  on  the  case  can  not  be 
maintained  by  a  mother,  after  the 
death  of  her  husband,  for  the  se- 
duction of  her  daughter  in  his  life- 
time, where  it  appears  that  at  the 
time  of  the  seduction  the  daughter 
was  over  twenty-one  years  of  age, 
and  was  residing  with  her  brother, 
at  his  residence,  and  taking  charge 
of  his  family ;  although  she  shortly 
afterwards  returned  to  her  mother's 
house  and  remained  there  till  after 
her  confinement,  and  was  taken 
care  of  by  her.  George  v.  Van  Horn, 
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2.  The  executors  or  administrators  of 
a  deceased  father,  or  master,  can 
not  maintain  an  action  for  the  se- 
duction of  his  daughter,  or  servant, 
in  his  lifetime.  # 


SET-OFF. 

A  judgment  which  has  been  satisfied 
and  discharged  of  record  will  not 
be  ordered  to  be  set  off  against  an- 
other, on  motion,  although  it  is 
claimed  that  the  cancelled  judg- 
ment was  discharged  merely  for  a 
particular  purpose,  and  has  not  in 
fact  been  paid.     Smith  v.   Briggs, 

252 


STATUTES. 

1.  What  is  meant  by  statutes  being  in 
pari  materia.  Water  ford  and  White- 
hall Turnpike  Co.  v.  The  People,  161 

2.  It  is  a  general  rule  that  when  an 
English  statute  has  been  re-enacted 
in  this  state,  it  is  to  be  understood 
as  it  has  been  interpreted  by  the 
courts  of  that  country,  unless  there 
is  something  in  the  act  which  adopts 
it,  indicating  a  different  intention,  ib 

8.  A  construction  of  a  statute,  which 
construction  repeals  another  statute, 
should  be  very  clear;  especially 
when  the  repeal  is  of  a  part  of  a 
statute,  and  it  seriously  mars  the 
harmony  of  a  system.  Per  Gridlet, 
J.     Hayes  v.  Symonds,  200 

4.  The  repeal  of  a  statute,  by  implica- 
tion, is  not  favored;  but  courts  are 
bound  to  uphold  the  prior  law,  if 
the  two  acts  may  well  subsist  to- 
gether.    Van  Rensselaer  v.  Snyder 

802 

5.  The  rule  of  construction  is  that  the 
earliest  act  remains  in  force,  unless 
the  two  acts  are  inconsistent  with, 
and  repugnant  to,  each  other.       ib 

6.  Where  an  act  of  the  legislature, 
authorizing  aliens  to  purchase  and 
hold  real  estate  within  this  state, 
declared  that  all  and  every  convey- 
ance and  conveyances  thereafter  to 
be  made  or  executed  to  any  alien 
or  aliens,  &c.,  should  be  deemed 
valid  to  vest  the  estate  thereby 
granted,  in  such  alien  or  aliens; 
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Held  that  £he  language  was  suffi- 
ciently comprehensive  to  embrace 
sales,  purchases,  and  conveyances  in 
trust.   Duke  of  Cumberland  v.  Chaves, 

596 

7.  Where  a  statute  provided  and  de- 
clared that  deeds  and  conveyances 
made  in  pursuance  of  a  former  act, 
which  authorised  and  enabled  aliens 
to  purchase  and  bold  real  estate 
within  this  state,  should  vest  the 
lands  conveyed,  so  far  forth  as  re- 
lates to  the  question  of  alienism,  in 
the  grantees  therein  named,  and 
their  heirs  and  assigns,  in  such  man- 
ner as  to  authorize  such  grantees, 
their  heirs  and  assigns,  being  aliens, 
to  give,  devise,  grant,  sell  and  con- 
vey the  same  to  any  other  alien  or 
aliens ;  Held  that  it  was  the  inten- 
tion of  the  legislature  to  remove  the 
objection  of  alienism  in  case  of  any 
number  or  succession  of  descents 
from  one  alien  to  another,  and  also 
in  case  of  any  number  of  grants  or 
devises  between  aliens.  ib 

&  Held  oiao,  that  the  terms  "  heinTand 
assigns/1  as  used  in  such  statute, 
were  not  to  be  restricted  to  the  im- 
mediate heirs  or  assigns  of  the 
grantees  in  such  deeds*  Ac.,  but  that 
they  extended  to  all  persons  who 
might  inherit  the  lands,  or  to  whom 
they  might  descend,  or  be  assigned. 

ib 

%.  Under  the  act  of  April  2, 1798,  al- 
lowing aliens  to  take  conveyances 
of  real  estate  situated  in  this  state, 
a  release  may  be  executed  by  one 
of  several  trustees  in  a  deed  of  trust. 
to  his  co-trustees,  of  his  estate  and 
Interest  in  the  trust  property  al- 
though the  parties  to  such  release 
are  all  aliens.  ib 

See  Challenges  to  Jurors. 
Constitutional  Law. 
Husband  and  Wipk,  1, 2,  3. 
Landlord  and  Tenmnt. 


STREETS. 
See  Municipal  Corporations. 


SUPERINTENDENTS  OF  THE 
*00R. 

I.  Superintendents  of  the  poor  have 
capacity  to  contract  a  liability  for 


supplies  furnished  for  the  county 
poor-house ;  which  liability  may  be 
enforced  by  suit.    Hayes  v.  Symonds, 

260 

2.  But  Where  ft  appears  that  the  credit 
for  supplies  thus  furnished  was  giv- 
en to  9k  fund  in  the  county  treasury, 
raised  by  virtue  of  the  50th  section 
of  the  act  for  the  relief  of  indigent 
persons,  called  the  poor-house  fund, 
instead  of  to  the  superintendents, 
and  on  the  supposition  that  toe 
goods  would  be  paid  for  by  a  draft 
on  the  treasurer,  no  action  will  lie 
against  the  superintendents  until  an 
application  has  been  made  to  then 
for  an  order  on  the  fund,  and  they 
have  refused  to  give  tt.  ib 

8.  In  such  a  case  the  question,  to  whom 
was  the  credit  given,  is  a  question 
of  fact  for  the  jury,  or  referees ;  and 
after  it  has  been  settled  by  them 
the  court  will  not  disturb  their  add- 
ing, ib 


SURPLUS  WATERS. 

1.  In  the  year  1820  the  state  built  a 
dam  across  the  Hudson  river  at  Fort 
Miller,  which  was  about  four  feet 
higher  than  an  old  dam  then  exist- 
ing at  that  place.  The  object  of  the 
new  dam  was  to  make  slackwater 
navigation  connecting  the  Cham- 
plain  canal  at  Fort  Edward  with  the 
canal  at  Fort  Miller.  At  the  time 
of  the  erection  of  such  dam  there 
were  mills  on  both  sides  of  the  river, 
owned  by  the  occupants  of  the  lota 
on  each  side  respectively,  and  in 
1882  and  1884  the  plaintiffs  and 
their  grantors  erected  new  milk  on 
the  west  side  of  the  river.  In  1828 
the  canal  from  Fort  Edward  to  Fort 
Miller  was  finished,  which  rendered 
the  slackwater  nearly  useless.  In 
1829  an  act  was  passed  by  the  legis- 
lature, for  the  payment  of  damages 
sustained  by  the  erection  and  con- 
tinuance of  the  dam ;  and  if  the  in- 
terest on  the  amount  paid  was  more 
than  the  amount  received  for  the 
use  of  the  surplus  waters,  the  canal 
commissioners  were  to  lower  the 
same,  so  that  further  damages  would 
not  be  sustained,  and  toe  land  waa 
to  continue  the  property  of  the  own-  • 
ers.  The  same  year  one  of  the  fere- 
men  of  the  canal  took  part  of  the 
planks  off  the  dam,  which  were  par* 
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tially  restored  by  a  tenant  of  the 
mills,  and  again  displaced.  In  1830 
an  act  was  passed  requiring  the  ca- 
nal commissioners  to  replace  the 
timbers  of  the  dam,  and  the  canal 
appraisers  to  estimate  all  the  dam- 
ages arising  to  the  several  owners 
or  occupants  of  land  affected  by  the 
erection  and  continuance  of  the 
dam,  bat  the  lands  on  which  the 
damages  were  sustained  were  to 
continue  to  be  the  property  of  the 
several  owners.  And  in  case  the 
persons  interested  in  the  continu- 
ance of  such  dam  should  pay  into  the 
state  treasury  a  sum  of  money  which, 
after  dedncting  therefrom  the  sum 
of  $1500,  the  estimated  amount  of 
benefit  to  the  state,  should  equal 
the  amount  of  such  damages,  then 
the  dam  was  to  remain :  otherwise 
the  canal  commissioners  were  to  re- 
move it  Under  this  act  the  dam- 
ages were  appraised  at  $2575,00,  of 
which  sum  $1074,99  was  thereupon 
paid  by  the  Messrs.  B.f  owners  of 
mills  on  the  east  side  of  the  river ; 
and  the  dam  was  then  repaired  by 
the  state,  under  the  said  law.  At  the 
time  the  state  dam  was  built,  it  was 
agreed  between  the  canal  commis- 
sioners and  B.  &  H.  the  plaintiffs, 
who  were  occupants  of  the  mills  on 
the  west  side  of  the  river,  that  if  the 
latter  would  build  100  feet  of  the 
dam  the  former  would  let  them  have 
the  Additional  head.  They  built  the 
100  feet  accordingly,  and  used  the 
surplus  water  from  that  time  until 
1886  when  the  defendants  tore  away 
a  part  of  the  dam,  thereby  stopping 
the  plaintiffs'  mills.  In  an  action  on 
the  case  by  the  plaintiffs,  to  recover 
damages  of  the  defendants  for  the 
injury  thus  occasioned,  Heltl,  1. 
That  the  state  had  the  power  to 
keep  up  the  dam,  without  regard  to 
consequences;  and  that  so  far  as 
the  dam  had  been  kept  up  by  the 
state,  the  court  would  not  inquire 
'for  what  purpose  it  had  been  con- 
tinued. That  the  plaintiffs,  by  rea- 
son of  the  long  occupancy  by  them 
and  their  grantors,  of  the  surplus 
water,  and  their  actual  possession  at 
the  time  of  the  alledged  injury,  could 
maintain  an  action  for  obstructing 
the  use  thereof,  against  any  one  not 
having  a  right  to  interfere  with  the 
same ;  and  that  it  was  not  competent 
for  the  defendants  to  set  up  as  a 
defense  that  the  dam  was  a  public 
nuisance.    2.    That  the  objection, 


that  no  right  of  action  could  accrue 
to  the  plaintiffs,  for  a  deprivation  of 
the  water,  except  under  a  license 
or  purchase  from  the  state,  could  on- 
ly be  raised  by  the  stole,  and  not  by 
strangers.  3.  That  the  statute  of 
1830  was  u  recognition  of  the  rights 
of  the  mill  owners,  and  it  seems,  a 
pledge  on  the  part  of  the  sta(e  that 
upon  certain  conditions  the  dam 
should  be  continued ;  which  condi- 
tions were  complied  with  by  the  mill 
owners.  4.  That  the  statute  of  1830, 
the  performance  of  its  conditions, 
and  the  re-building  of  the  dam,  were 
tantamount,  so  far  as  third  persons 
were  concerned,  to  a  right  to  use,  if 
not  a  sale  of,  the  surplus  water. 
And  that  the  act  was  not  unconsti- 
tutional. 0.  That  the  dam  being  a 
state  work,  the  act  of  1880  was  not 
invalid  because  Its  operation  tended 
to  benefit  individuals;  nor  for  the 
reason  that  the  mill  owners  shared 
the  burden  of  paying  the  damage  to 
owners  of  contiguous  land,  and  of 
supporting  a  dam.  6.  That  the  neg- 
lect of  the  state  to  keep  the  dam  m 
good  preservation  did  not  take  away 
its  public  character,  or  authorize  its 
destruction  by  individuals  as  being 
a  public  nuisance.  7.  That  to  the 
extent  that  the  dam  was  maintained 
by  the  state,  or  by  its  authority,  it 
could  not  be  a  nuisance ;  and  as  the 
plaintiffs  had  a  right  to  use  the  wa- 
ter which  it  furnished  in  that  con- 
dition, they  could  recover  for  any 
injury  sustained  by  abating  it  below 
its  capacity,  as  maintained  by  the 
state.    Harris  v.  Thompson,        850 


TRESPASS 

1.  The  right  to  land  is  exclusive;  and 
every  entry  thereon  without  the 
owner's  leave  or  license,  or  the  au- 
thority of  law,  is  a  trespass.  New- 
kirk  v.  SabUr,  652 

2.  A  person  lias  no  right  to  enter  upon 
the  land  of  another,  for  the  purpose 
of  taking  away  a  chattel,  being 
there,which  belongs  to  the  former,  tt 

8.  Where  N.  sent  his  horses  and  wagon 
on  to  the  land  of  S.  after  being  frr. 
bidden  by  8.  to  do  so,  aad  theaer- 
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vant,  in  returning,  found  the  fence 
put  up  at  the  road,  so  as  to  prevent 
his  taking  away  the  horses  and 
wagon,  and  the  servant  left  them  on 
the  land  of  S.,  and  went  to  inform 
his  master,  held  that  N.  had  no  right 
to  enter  upon  the  land  of  S.  for  the 
purpose  of  taking  his  team  away. 
And  N.  having  proceeded  forcibly  to 
tear  down  the  fence  for  the  purpose 
of  entering,  held  also,  that  S.  had  a 
right  to  defend  his  possession 
against  such  aggression,  and  to  use 
as  much  force  as  was  necessary  to 
prevent  N.  entering  his  close.        ib 

4.  If,  in  such  case,  the  owner  can  not 
regain  possession  of  his  property 
peaceably,  he  can  only  resort  to  his 
legal  remedy.  And  if  the  judge,  at 
the  trial,  charges  that  the  owner 
had  the  right  to  use  as  much  force 
as  was  necessary  to  take  down  the 
fence  and  regain  possession  of  his 
property,  a  new  trial  will  be  granted. 

ib 

See  Judgment,  0. 


TROVER. 
See  6ets. 

TRUSTS  AND  TRUSTERS. 

1.  Where  there  are  several  trustees 
who  unite  in  a  breach  of  trust,  they 
are  all  equally  liable  to  the  cestuis 
que  trust.    And  the  latter,  in  seek- 

.  ing  relief  against  the  breach  of  trust, 
may  proceed  against  all  or  either  of 
the  trustees.  Gilchrist  v.  Stevenson,  9 

2.  A  trust,  authorizing  the  trustee  to 
control,  manage,  and  dispose  of  the 
trust  estate  and  the  income  thereof, 
and  to  pay  over  the  same  to  a  mar- 
ried woman,  for  her  support  and 
maintenance,  is  substantially  a  trust 
to  receive  the  rents  and  profits  and 
apply  the  same  to  her  use,  within 
the  terms  of  the  statute  of  trusts, 
and  is  therefore  valid.  Campbell^. 
Low,  585 

8.  Where,  by  the  terms  of  a  deed  of 
trust  the  cestui  que  trust,  a  married 
woman,  is  given  full  power  of  dispo- 
sition of  the  estate,  after  the  death 
of  her  husband,  and  the  same  power 


during  bis  life,  with  his  assent,  s 
mortgage  executed  by  husband  and 
wife,  is  a  good  execution  of  the  pow- 
er, and  conveys  the  estate.  ib 

4.  A  trust  must  be  manifested,  and 
proved,  by  writing.  But  a  trust  in 
land  purchased  need  not  be  made  at 
i he  time  of  the  purchase.  It  may 
be  created,  or  acknowledged,  after 
the  execution  of  the  conveyance. 
Duke  of  Cumberland  v.  Graces,    605 

5.  Where  a  will,  which  is  valid  on  its 
face,  conveys  real  estate  to  trustees, 
in  trust,  and  the  objects  of  the  trust 
are  clearly  defined,  and  are  not,  at 
the  time  the  will  takes  effect,  illegal, 
i  he  trustees  acquire  a  perfect  legal 
title ;  and  in  an  ejectment  brought 
by  them  against  a  stranger  and  in- 
truder without  color  or  claim  of 
title  adverse  to  that  of  the  plaintiffs, 
the  latter  can  not  be  required,  in 
the  first  instance,  to  make  any  fur- 
ther proof  of  title  than  to  prove  the 
execution  of  the  will.  They  are  not 
bound  to  show  who  are  the  cestuis 
que  trust.  ib 

6.  If  facts  have  transpired  since  the 
death  of  the  testator,  or  any  other 
circumstances  exist,  by  which  the 
trust  has  come  to  an  end,  it  is  in- 
cumbent upon  the  defendant  to 
prove  them.  ib 

7.  Where  a  testator,  by  Ids  will,  con- 
veyed all  his  real  estate,  in  America 
or  the  West  Indies,  to  trustees,  in 
trust  to  sell,  dispose  of  or  otherwise 
convert  the  same  into  money,  and  to 
apply  the  proceeds,  first,  in  pay- 
ment of  his  debts,  and  the  residue 
in  purchasing  real  estate  in  Scot- 
land, to  be  conveyed  and  settled  for 
the  uses  and  trusts  expressed  in  a 
settlement  or  deed  of  disposition 
which  he  had  executed,  of  his  es- 
tates in  Scotland ;  Held,  that  if  the 
will  was  good  and  legal  on  its  face, 
to  pass  the  title  to  the  trustees,  it 
was  sufficient,  for  the  purposes  of  an 
ejectment  brought  by  them,  for  a 
portion  of  the  lands  devised;  and 
that  they  were  not  bound  to  produce 
and  prove  the  deed  of  disposition 
referred  to  in  the  will  of  the  testa- 
tor, ib 

8.  Where  land  is  devised  to  trustees, 
in  trust  to  sell  the  same,  and  apply 
the  proceeds  to  certain  specified  ob-» 
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jects,  without  any  limitation  as  to 
the  continuance  of  the  trust,  the 
title  will  continue  in  the  trustees 
until  the  land  is  sold,  or  until  a 
court  of  equity,  upon  the  applica- 
tion of  the  beneficiary  of  ihe  trust, 
or  some  person  having  a  right  to 
call  the  trustees  to  account,  shall 
remove  them.  ib 

9.  In  an  action  of  ejectment,  brought 
by  such  trustees,  the  defendant, 
who  shows  no  title  whatever  to  the 
premises,  can  not  raise  the  objec- 
tion that,  by  reason  of  their  delay 
In  executing  the  trust,  the  plaintiffs 
are  divested  of  the  title  to  the  lands 
In  question.  ib 

See  Gift. 


TURNPIKE  ROADS. 

1.  A  turnpike  road  company  is  liable 
to  an  indictment,  at  common  law, 
for  a  nuisance  in  suffering  its  road 
to  be  out  of  repair,  notwithstanding 
that  by  the  terms  of  its  charter  a 
specific  penalty  is  provided  for  tho 
neglect  of  the  company  to  keep  its 
road  in  repair,  and  the  act  is  silent 
in  respect  to  an  indictment ;  if  the 
charter  contains  no  negathre  words, 
nor  any  expression  indicating  an  in- 
tention to  impair  the  common  law 
remedy.  Waterford  and  Whitehall 
Turnpike  v.  Tke  People,  161 

2.  Upon  tho  trial  of  such  an  indict- 
ment, proof  by  the  defendants  that 
they  had  no  funds  with  which  to 
repair  the  road,  will  not  be  a  valid 
defense.  ib 

f  8.  It  is  a  general  principle  that  those 
who  are  bound  to  repair  a  road  may 
be  indicted,  at  common  law,  for 
suffering  it  to  AH  into  decay.         ib 

4.  To  render  a  turnpike  road  a  nui- 
sance, it  is  not  essential  that  it  should 
be  unsafe,  or  impassable.  Any  con- 
tracting or  narrowing  of  a  highway 
is  a  nuisance.  So,  as  to  any  ob- 
struction left  in  the  road,  or  omis- 
sion to  repair  it,  whereby  it  is  less 
convenient  for  public  use.  ib 

6.  The  public  has  a  right  to  have  a 
turnpike  road  continued  substan- 
tially in  the  same  manner,  as  to 


width  and  safety,  which  Hs  charter 
required  at  its  first  construction,  ib 


USB  AND  OCCUPATION. 

1.  Where  the  assignee  of  a  lessee  is 
discharged  under  the  bankrupt  act, 
his  whole  title  and  interest  in  the 
demised  premises  passes  to  and 
vests  in  the  assignee  In  bankruptcy. 
And  if  he  continues  to  occupy  the 
premises  after  the  assignment,  in 
the  absence  of  any  proof  to  show 
that  the  assignee  in  bankruptcy 
ever  sold  or  assigned  the  lease  to 
him  or  any  one  else,  or  that  the 
tenant  ever  paid  rent  to  the  land- 
lord, or  held  under  the  assignee 
in  bankruptcy,  it  is  a  conclusion  of 
law  that  he  held  under  the  landlord, 
as  tenant  at  will ;  and  ho  is  liable 
in  an  action  of  assumpsit,  for  use 
and  occupation.  Ryerss  v.  Far- 
well,  615 

2.  Where  a  lessor,  subsequent  to  the 
execution  of  the  lease,  assigns  all 
Lis  real  estate  to  a  trustee,  in  trust 
for  the  payment  of  his  debts,  the 
trustee  is  the  proper  person  to  bring 
an  action  against  the  lessee,  for  the 
use  and  occupation  of  the  demised 
premises,  subsequent  to  the  assign- 
ment to  him.  ib 


USES  AND  TRUSTS. 

1.  All  uses  and  trusts,  except  as  au- 
thorized and  modified  in  the  article 
of  the  revised  statutes  respecting 
u.ses  and  trusts,  are  abolished.  No 
express  trusts  can  any  longer  be 
created,  except  those  enumerated 
in  the  66th  section  of  that  article, 
and  that  section  is  alone  to  be 
looked  at  in  determining  the  ques- 
tion of  the  validity  or  invalidity  of 
an  express  trust.  Yates  v.  Yates,  324 

2.  Trusts  of  real  property,  for  chari- 
table uses,  are  within  the  prohibition 
of  tho  statute,  and  are  not  valid  in 
law,  unless  of  the  description  au- 
thorized by  the  act  of  1840,  respect- 
ing grants  and  conveyances  to  col- 
leges and  other  literary  institutions, 
and  made  to  such  trustees  as  are 
therein  authorized  to  hold.  ib 
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5.  The  law  against  the  suspense  of 
alienation  of  real  or  personal  prop* 
erty,  is  applicable  to  every  spe- 
cies of  conveyance  and  limitation, 
whether  it  lie  by  deed  or  will; 
whether  it  be  directly  to  a  party 
competent  to  hold  property,  or  in- 
directly, in  trust  or  to  the  use  of 
such  party,  or  to  one  thereafter  to 
come  into  existence ;  and  whether 
limited  by  an  executory  devise,  or 
a  springing  use,  and  whether  in  the 
form  of  a  power  in  trust,  or  of  a 
legal  express  trust  ib 

4.  If,  therefore,  there  be  an  express 
trust,  or  an  executory  devise,  or  a 
power  in  trust,  with  a  valid  and  le- 
gitimate object  for  charitable  uses, 
and  in  all  other  respects  unexcep- 
tionable, yet  if  the  estate  depends 
on  conditions  as  to  the  time  of  vest- 
ing which  suspend  the  alienation 
for  a  period  not  measured  by  a  life 
or  two  lives  in  being,  it  is  equally 
as  void  as  if  the  object  had  been 
illegal.    Per  Wrioht,  J.  ib 

6.  Independently  of  the  statute  of 
charitable  uses,  the  English  courts 
of  equity  possessed  and  exercised 
an  inherent  jurisdiction  over  chari- 
table trusta.  Yet  it  is  not  to  be  con- 
troverted that  the  law  of  charities, 
as  k  prevailed  in  England  and  in 
the  colony  of  New- York,  on  the  19th 
of  April,  1775,  and  which  was  apart 
of  that  common  law  which  the  con- 
stitution of  1777  recognized  and 
adopted,  was  mainly,  if  not  exclu- 
sively, founded  upon  and  derived 
from  the  provisions  of  the  statute  of 
Elisabeth.    Jta-WaioaT,  J.  ib 

6.  Since  that  statute  no  bequests  have 
been  deemed  within  the  authority 
of  chancery,  and  capable  of  being 
established  and  regulated  thereby, 
except  bequests  for  those  purposes 
which  that  statute  enumerates  as 
charitable,  or  which  by  analogy 
are  deemed  within  its  spirit  and  in- 
tendment.   Per  Wright,  J.  ib 


U8UEY.      . 

Hunt,  being  the  owner  of  a  promis- 
sory note  for  $1000,  made  by  Hayes 
and  Churchill,  applied  to  Cornell  to 
pay  him  the  money  on  it.  Cornell 
agreed  to  give  Hunt  £900  for  the 


note,  if  the  latter  would  himself 
indorse  it,  and  also  get  L.  &  K.,  the 
defendants,  to  indorse  it.  L.  &  K. 
indorsed  it  by  request  of  Hunt,  and 
for  his  accommodation,  he  having 
first  indorsed  it  himself.  The  note 
was  then  delivered  to  Cornell,  who 
paid  to  Hunt  $900  therefor.  Sub- 
sequently, and  before  the  note  be- 
came due,  Hayes  &  Churchill  be- 
came insolvent  Hunt  then  applied 
to  Cornell,  to  be  permitted  to  sub- 
stitute two  notes  in  lieu  of  the  $1000 
note.  Cornell  consented  to  accept 
two  notes,  to  be  signed  by  Hunt  and 
indorsed  by  L.  &  K.  Such  notes 
were  accordingly  made,  and  deliv- 
ered to  Cornell,  who,  in  considera- 
tion thereof,  delivered  up  to  Hunt 
the  $1000  note.  In  an  action 
brought  upon  the  substituted  notes ; 
Held  that  the  transaction  in  respect 
to  the  original  note  was  a  sale  and 
not  a  loan,  and  did  not  amount  to 
usury ;  that  the  giving  of  the  new 
notes  was  a  new  contract ;  and  thai 
the  plaintiff  was  entitled  to  recover 
the  amount  thereof.    HgmBs  r.  Lee, 
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VENDOR  AHD  PURCHASER. 

1.  On  the  8th  of  December,  1848,  the 
plaintiff  bargained  with  W.,  a  tan- 
ner, for  the  purchase  of  fifteen  sides 
of  harness  leather,  which  were  then 
in  W.'s  shop,  in  an  unfinished  state, 
at  a  certain  price  per  pound  when 
finished.  The  plaintiff  paid  W. 
$80,  as  the  probable  value  of  the 
leather;  and  if  it  should  exceed 
that  amount,  the  plaintiff  was  to 
pay  tiie  excess.  On  the  18th  of 
December,  W.  notified  the  plaintiff 
that  the  leather  was  finished,  and 
desired  him  to  call  and  select  the 
sides  he  had  purchased.  The  next 
day  the  plaintiff  went  to  W.'s  shop, 
and  took  away  five  sides.  The  plain- 
tiff and  W.'s  servant,  by  W.'s  di- 
rection, selected  nine  aides  and  put 
them  by  themselves,  in  the  middle 
of  the  shop,  and  some  others  which 
were  hung  up.  The  sides  remained 
to  be  cleaned,  Ac.  which  was  about 
three  hours'  work,  and  then  W.'s 
servant  was  to  send  them  to  the 
plaintiff.  After  this,  and  daring 
the  same  day,  W.  soht  all  his  prop- 
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erty  to  the  defendants,  who  took 
possession  of  the  shop,  and  the 
*  leather  In  question ;  Held,  that  the 
delivery  of  the  leather  to  the  plain- 
tiff was  complete,  and  transferred 
the  title  to  him ;  and  that  he  could 
recover  the  value  from  the  defend- 
ants. Mason,  J.  dissented.  Brete- 
err.  Salisbury*  &H 

2.  Under  the  rule  of  law  that  in  every 
sale  of  personal  property,  there  is 
an  implied  warranty  by  the  vendor, 
of  title  in  himself,  and  that  he  has  a 
right  to  sell,  the  warranty  extends 
also  to  a  prior  lien  or  incumbrance. 
Dresser  v.  Ainsvr-ortA,  019 

8.  The  essence  of  the  contract  of  war- 
ranty, in  such  cases  is,  that  the 
vendor  has  a  perfect  right  to  the 
goods  sold ;  that  the  same  are  un- 
incumbered, and  that  the  purchaser 
will  acquire,  by  the  purchase,  a 
title  free  and  clear,  and  shall  enjoy 
the  possession  without  disturbance 
by  means  of  any  thing  done  or  suf- 
fered by  the  vendor.  ib 

4.  It  is,  therefore,  immaterial,  whether 
the  purchaser,  at  the  time  of  his 
purchase,  knew  of  a  previous  levy 
upon  the  goods  by  the  sheriff.  He 
has  a  right  to  rely  upon  the  implied 
warranty ;  and  if  he  is  evicted  by  a 
sale  of  the  goods  under  a  previous 
execution,  he  has  a  right  of  action 
against  the  vendor.  ib 

6.  Where,  in  an  action  upon  a  promis- 
sory note,  the  defense  is,  that  the 
property,  constituting  the  consider- 
ation for  which  the  note  was  given, 
was  taken  from  the  defendant  by 
virtue  of  an  execution  against  the 
vendor,  in  pursuance  of  a  levy,  made 
prior  to  the  sale  to  the  defendant; 
any  evidence  is  admissible  to  sustain 
such  defense,  which  would  be  com- 
petent for  the  purchaser  at  the 
sheriff's  sale  to  give,  in  an  action 
against  him  by  the  defendant,  for 
the  property.  ib 

6.  In  such  an  action,  the  burthen  of 
proof  on  the  defendant  is  to  show 
that  the  purchaser  at  the  sheriff's 
sale  had  a  right  to  the  property ; 
and  that  he  has  taken  the  property 
by  virtue  of  such  right.  ib 

7.  tt  Is  competent  for  parties  to  agree, 
upon  the  sale  and  purchase  of  prop- 


erty, that  the  vendor  shall  retain  a 
lien  upon  the  property  sold,  as  well 
as  upon  the  article  into  which  it 
shall  be  manufactured.  And  in  such 
a  case  the  lien  will  attach  upon  the 
new  article  as  fast  as  it  comes  into 
existence.     Dunning  v.  Stearns,  630 

8.  It  is  a  general  rule  that  where  one 
person  purchases  land  of  another,  he 
is  not  at  liberty,  afterwards,  to  dis- 
pute the  title  of  his  vendor.  But 
this  rule  is  subject  to  several  excep- 
tions, and  is  by  no  means  universal. 
Glen  v.  Gibson,  .  684 

9. One  exception  is,  where,  at  the  time 
of  the  purchase,  the  vendee  is  in  pos- 
session as  owner,  claiming  title,  and 
his  original  entry  was  not  under  the 
vendor.  Another  exception  is  where 
the  vendee,  although  he  entered 
under  the  contract  of  purchase,  yet 
in  making  the  purchase  was  deceiv- 
ed or  imposed  upon.  ib 

10  And  it  seems  that  where  it  affirma- 
tively appears  that  both  parties 
were  under  an  entire  mutual  mis- 
take, even  as  to  the  law,  in  regard 
to  the  right  of  the  vendor  to  sell, 
that  would  form  another  exception 
to  the  rule,  and  the  vendee  would  not 
be  precluded  from  showing  it ;  espe- 
cially where  such  supposed  authori- 
ty was  utterly  void  and  ineffectual  ib 

11.  The  rule  is  confined  to  cases  where 
the  vendee  enters  into  possession  of 
the  land  under  and  by  virtue  of  the 
contract  of  purchase,  or  where,  if 
in  possession,  the  possession  was 
without  pretense  of  title  or  right. 
Where  a  man  is  in  possession  of  land 
as  owner,  claiming  title,  be  is  at  lib- 
erty to  purchase  the  land  over  again 
as  often  as  claimants  shall  appear, 
who  are  not  in  possession,  and  thus 
quiet  such  claims  and  fortify  his 
title,  without  being  estopped  from 
disputing  the  title  of  such  subse- 
quent vendors,  should  it  afterwards 
become  necessary- for  him  to  do  so.  ib 

See  Agreement,  18  to  17. 
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WAIVER. 

Set  Justices'  Courts,  8. 
Redemption. 


WARRANTY. 

See  Vendor  and  Purchaser,  2, 8, 4. 

WILL. 

1.  A  testator,  by  the  first  clause  of  his 
will,  gave  to  his  daughter  E.  McG., 
certain  real  and  personal  property, 
subject  to  ike  limitations  and  powers  in 
trust  therein  specified,  for  her  sole  and 
separate  use,  during  her  natural  life. 
He  then  appoint  d  her  husband  a 
trustee  "  to  take  possession  of  all 
and  singular  the  property  devised  to 
her,  and  to  receive  the  rents,  issues, 
interests  and  profits  thereof,  and  to 
apply  the  same  to  her  use,  during 
her  natural  life,  as  she  should  di- 
rect." Held,  that  Mrs.  McG.  took  a 
life  estate  in  the  properly  specified, 
in  her  own  right,  and  that  no  valid 
trust,  or  power  in  trust,  was  vested 
in  her  husband.  Beck  v.  McGiUis,  36 

2.  And  where,  by  the  codicil  to  the 
same  will,  real  and  personal  prop- 
erty were  given  to  Mrs.  McG.  to  be 
held  by  her  subject  to  the  like  re- 
strictions, and  subject  to  the  same 
powers  in  trust  as  specified  in  the 
will ;  Heldy  that  Mrs.  McG.  took  an 
absolute  life  estate  in  the  property 
given  her  by  the  codicil  ib 

8.  Where,  after  the  execution  of  a  will, 
the  testator  sells  and  conveys  a  por- 
tion of  the  real  estate  therein  de- 
vised, receiving  payment  of  the  pur- 
chase money  for  a  part  thereof,  and 
taking  the  bond  of  the  purchaser 
for  the  price  of  the  residue,  secured 
by  a  mortgage  upon  the  land,  such 
sale  and  conveyance  amount  to  a  re- 

•    vocation  of  the  devise.  ib 

4.  And  if  such  bond  and  mortgage  are 
owned  by  the  testator  at  the  time 
of  his  death,  and  are  not  effectually 
disposed  of  by  his  will,  their  pro- 
ceeds, when  collected,  are  liable  to 
distribution  according  to  law.        ib 

6.  A  bequest  of  "  all  bonds  and  mort- 
gages for  sales  already  made,  or 


which  may  be  hereafter  made  for 
lands  in  the  county  of  W."  can  not 
be  construed  to  embrace  contracts, 
for  the  sale  of  such  lands,  where  no 
deeds  had  been  executed.  ib 

.  A  testator,  by  his  will,  conveyed  his 
propeny,  real  and  personal,  to  trus- 
tees, in  trust  for  the  purposes  of 
such  will.  He  first  directed  the 
payment  of  his  debts  and  certain 
specific  legacies,  by  the  trustees.  He 
then  further  directed  that  the  trus- 
tees should  apply  the  remainder  of 
his  property,  if  any  there  should  be, 
to  the  endowment  and  support  of  a 
school,  to  be  called  the  Polytechny. 
And  the  will  provided  that  if,  after 
winding  up  and  settling  the  affairs 
of  the  testator  the  trustees  should 
ascertain  that  there  were  funds  suf- 
ficient left  to  commence  and  found 
the  school,  they  should  petition  the 
legislature  of  this  state  to  accept 
the  devise,  for  the  object  of  endow- 
ing and  supporting  the  Polytechny, 
upon  the  testator's  plan ;  to  confirm 
its  permanency  by  a  legislative  act, 
and  make  the  necessary  arrange- 
ments for  its  uniform  and  steady 
government.  And  if  such  a  law 
could  not  be  obtained  in  this  state, 
to  the  satisfaction  of  the  trustees, 
then  the  residue  of  the  testator's 
estate  was  to  be  disposed  of,  and  the 
money  received  therefor  invested, 
until  the  sum  of  $100,000  should  be 
funded,  when  the  bustces  were  to 
form  the  institution  in  any  state 
which  was  willing  to  give  the  proper 
irrevocable  legal  guaranty  for  its 
performance,  and  appropriate  not 
less  than  1000  acres  of  land  for  the 
puriMHc.  Held,  1.  That  the  trust 
created  by  the  will,  so  fur  as  related 
to  the  residue  of  the  testator's  es- 
tate after  the  payment  of  debts  and 
specific  legacies,  was  invalid,  for  the 
reasons,  1st.  That  the  trust  created 
was  not  authorized  by  law ;  2d.  That 
if  it  were  regarded  as  an  express 
trust  or  a  power  in  trust,  or  an  ex- 
ecutory devise,  the  power  of  alien- 
ation was  suspended  for  an  indefi- 
nite term,  not  measured  by  a  desig- 
nated life  or  two  lives  in  being,  but 
by  contingent  events.  2.  That  the 
remainder  of  the  real  estate,  after 
the  payment  of  debts  and  legacies, 
descended  to  the  heirs  at-law  of  the 
testator;  and  that  so  much  of  the 
personal  estate  as  had  been  accumu- 
lated and  invested  for  the  support 
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of  tbe  Polytechny,  by  a  sale  of  the 
real  property,  or  which  was  not  re- 
quired for  the  payment  of  debts  and 
legacies,  passed  to  his  next  of  kin. 
Yates  v.  Yates,  824 

7.  A  testatrix,  by  her  will,  devised  her 
real  estate  to  the  defendant,  in  trust 
for  and  to  the  use  of  the  infant  chil- 
dren of  the  testatrix,  their  and  each 
of  their  heirs  and  assigns  forever,  to 
be  held  for  the  bent  fit,  and  used  and 
expended  for  the  support,  mainte- 
nance and  education  of  such  chil- 
dren and  every  of  them.  licit,  that 
this  devise  was  void  as  an  express 
trust,  but  was  valid  as  a  power  in 
trust.  That  the  legal  title  vested  i» 
the  trustee  only  during  the  minority 
of  the  infante,  and  that  the  estate 
of  the  trustee  ceased,  as  to  each 
cestui  que  trust,  upon  his  or  her  ar- 
riving at  the  age  of  twenty-one 
years,  and  marriage.  Held  also,  that 
if  any  interest  existed  in  the  testa- 
trix, undisposed  of,  cither  in  remain- 
der or  reversion,  the  same,  upon  h»  r 
decease,  became  united  to  the  bene- 
ficial estate  of  the  children  of  the 
testatrix,  as  heirs  at  law,  who  then 
became  seised  of  the  same  in  fee. 
And  the  defendant  having  purchased 

'  the  interests  of  all  the  children,  ex- 
cept the  plaintiff,  in  the  real  estate, 
held,  further,  that  the  Utter  could 
maintain  a  bill  in  equity,  against 
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him,  for  an  account  and  for  a  parti- 
tion.   Sterricker  v.  Dickinson,     616 


WITNESS. 

1.  The  section  of  the  code  authorizing 
a  defendant  to  be  examined  as  a 
witness  on  behalf  of  his  co-defend- 
ants docs  not  apply  to  a  case  where 
a  defendant  can  not  give  any  evi- 
dence but  that  which  of  necessity 
must  operate  in  his  own  favor  as 
well  as  in  favor  of  his  co-defend- 
ant*.    Fort  v.  Gooding,  871 

2.  Accordingly  held  that  in  an  action 
against  several  executors,  one  of  the 
defendants  could  not  be  a  witness 
for  his  co-defendants.  ib 

8.  In  such  a  case  all*  the  defendants 
only  represent  the  testator.  No  one 
of  them  is  liable  to  the  plaintiffs 
unless  all  are ;  aud  no  evidence  can 
be  given  in  the  cause  which  can  op- 
erate for  or  against  one  of  them  and 
not  the  others.    Per  Cadt,  J.       ib 

See  Husband  and  Wipe,  4. 


WRIT  OF  BIGHT. 
Set  SjfiCTMSNT,  1. 


END  OF  VQLUME   NINE. 


fi*,  £,   &.  &■. 


J 


7540   (;45 


HARVARD  L 


